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NOTE. 

This  volume  contains  a  record  of  all  opinions  and  communica- 
tions which  issued  from  the  City  Attorney's  office  between  January 
3,  1899,  and  June  30,  1902,  a  period  which  includes  the  first  two  and 
one-half  years  under  the  new  Charter.  In  addition  to  a  full  index 
a  list  of  Charter  citations  is  given,  reference  to  which  will  readily 
show  what  provisions  of  the  Charter  have  been  interpreted  by 
the  City  Attorney.  Wherever  a  question  directly  involved  in 
an  opinion  has  been  later  passed  upon  by  the  Supreme  Court  of 
this  State  or  by  a  Federal  Court,  a  note  of  the  case  has  been  ap- 
pended to  the  opinion. 


CITATIONS. 


CHARTER. 
ARTICLE  I— Boundaries,  Rights  and  Liabilities.  ^^ge. 

Section  i    392,  6go 

3     162 

5    428 


ARTICLE  II— Legislative  Department. 


Chapter 


,148,  682 


,  section  i 

,  section  3 350 

,  section  4 403 

,  section  6 350 

,  section  8 150,  240,  288 

,  section  9 147,  157,  158,  402 

,  section  10 329 

,  section  11 235,  327 

,  section  12 437 

,  section  13...  158,  213,  214,  215,  216,  437,  718,  720 

,  section  16 214,  215,  369,  37o 

,  section  19 200,  214,  216,  414,  415,  454 

,  section  20 383,  384 

,  section  21 506,  549,  702 

,  section  i 397.  682 

,  section  i,  subdivision  i 160,  199,  628 

,  section  i,  subdivision  2 359,  538,  570,  583 

,  section  i,  subdivision  3 568 

,  section  i,  subdivision  6 628,  633 

,  section  i,  subdivision  12 506 

,  section  i,  subdivision  13 678,  680 

,  section  i,  subdivision  14 I97.  215,  284 

,  section  i,  subdivision  15 109,  513 

,  section  i,  subdivision  19 156 

,  section  i,  subdivision  20 210 

,  section  i,  subdivision  24 477.  588 

,  section  i,  subdivision  27 359,  7i6 

,  section  i,  subdivision  28 229,  230,  417,  574 


ARTICLE  II — Legislative  Department — (Continued.)  ^^se. 

Chapter  II,  section  i,  subdivision  29 691 

II,  section  i,  subdivision  30 548 

II,  section  i,  subdivision  32 227,  547  691 

II,  section  i,  subdivision  33 691 

II,  section  6 362,  397,  398,  535,  697 

II,   section    7 697 

II,  section   13 522 

II,  section  14 330 

II,  section  15 338 

in 152, 175, 625, 718 

III,   section    i 

151,  152,  287,  301,  310,  319,  474,  625,  659,  660,  688,  719 

III,  section  2 136,  154,  189,  191,  241,  309,  495 

III,  section  3 1 35,  363 

III,  section  5 152 

III,  section  6 198,  654 

ARTICLE  III— Finance  and  Taxation. 

Chapter  I  176 

I,  section  i 376 

I,  section  2 376 

I,  section  3 315,  376 

I,  section  4 376 

I,  section  5 376 

I,  section  6 176,  376 

I,  section  7 176,  277 

I,  section  8 369,  370,  415,  429 

I,  section  9 559 

I,  section  11 435 

I,  section  13 435 

I,  section  16 454,  455 

II,  section  2 249,  315,  374,  376 

II,  section  3 375,  454,  455 

II,  section  4 461 

II,   section   5 315 

II,  section  6 194 

III,  section  i 122,  126,  344,  470 

III,  section  2 122,  126,  344,  463,  470 

III,  section  3 123,  126,  344,  470 

III,  section  4 123,  126,  461,  470 

III,  section  5 126 

III,  section  9 123,  126 

III,  section  10 123 

III,  section  11 123 

III,  section  12 124 

Til,  section  13 177,  180,  200,  455,  461 


ARTICLE  IV — Executive  Department.  Page. 

Chapter  II,  section  3 463 

II,  section  6 264,  620 

IV,    section    i 183 

V,  section  i 654 

V,  section  3 503 

VII,   430 

ARTICLE  V— Legal  Department. 

Chapter  I,  section  i 210,  345 

I,  section  2 206 

II,  section  2 386,  387,  737 

VI,  section  i 688 

VIII,  section  5 460 

VIII,  section  11 320 

ARTICLE  VI— Department  of  Public  Works. 

Chapter  I,  section  i 224 

I,  section  3 588 

I,  section  4 170 

I,  section  7 734 

I,  section  9 144 

I,  section  9,  subdivision  i 

180,  223,  228,  250,  251,  361,  457,  525,  584 

I,  section  9,  subdivision  3 264,  678,  680 

I,  section  9,  subdivision  5 159 

I,  section  9,  subdivision  9 

132,  133,  222,  223,  224,  225,  226,  448 

I,  section  10 607 

I,  section  11 187,  607 

I,  section  12 187,  607 

I,  section  14 428,  430 

I,  section  15 302 

I,  section  20 678 

I,  section  21 294 

II,  section  i 225,  420 

II,  section  4 298 

II,  section  8 410,  420,  426,  593 

n,  section  8,  subdivision  i 427,  430 

II,  section  9,  subdivision  2 426,  427 

II,  section  9,  subdivision  9 179 

II,  section  16 179,  426,  427,  428 

II,  section  18 428 

II,  section  23 420,  426 

II,  section  24 226 

II,  section  28 402 

11,  section  29 659,  678 


ARTICLE  VI— Department  of  Public  Works— (Continued.)     Page. 

Chapter   II,  section  30 426,  428,  430 

II,  section  31 660 

II,  section  32 364,  660 

III,  section  5 243,  244 

III,  section  6 243,  244 

III,  section  20 243,  244,  531 

ARTICLE  VII — Public  Schools  and  Libraries. 

Chapter  III,  section  i,  subdivision  8 386 

III.  section  i,  subdivision  9 408 

III,  section  i,  subdivision  10 408 

III,  section  2 334 

IV,  section  5 408 

V,  section  i 591 

VI,  section  i 591 

VI,    section   2 366,   591 

VII,  section  7 549,  711 

ARTICLE  VIII— Police  Department 574 

Chapter  I,  section  2 573,  618 

III 573 

III,  section  i 342 

III,  section  i,  subdivision  i 618 

III,  section  i,  subdivision  3 109 

IV,  section  7 no 

VII    342,  618,  619 

VII,  section  i 619 

VII.  section  2 619 

VII,  section  3 572,  619 

IX 279,  324,  571 

IX,  section  i 651,  652 

X,  section  3 599 

X,  section  6 289 

X,  section   13 491,  493 

ARTICLE  IX— Fire  Department 262 

Chapter  I,  section  5 152,  262,  356 

I,  section  6 358 

I,  section  7 356,  526 

I,  section  10 356 

II,  section  i 356,  656 

II,  section  2 357 

II,  section  3 357,  621 

II,  section  4 152 

III,  section  2 358 

VII 170.  172 

VII,  section  3 171 


ARTICLE    IX— Fire    Department— (Continued.)  Page. 

Chapter  VII,  section  4 172,  336,  404,  407 

VII,  section  5 357 

ARTICLE  X— Department  of  Public  Health 130 

Section  3 409,  628,  689 

Section  4 628,  686 

Section   5 343 

ARTICLE   XI — Department  of  Elections 135 

Chapter  I,  section  i 136 

I,  section  5 137,  487 

II,  section  2 128,  594 

II,  section  3 21,  594,  595 

II,  section  4 371 

IX,  section  2 168 

ARTICLE  XII— Acquisition  of  Public  Utilities 392 

Section  i 392,  478,  479,  575,  607 

Section  2.392,  478,  479,  480,  562,  577,  609,  695,  704 

Section  3 695 

Section  4 392,  577,  695 

Section  6 486,  581,  609,  694,  695,  696,  704 

Section  7 563,  609,  694,  696,  703,  704 

Section  8 486,  695,  696,  704 

Section  9 487,  488,  696,  704 

Section  11 487,  488 

Section  12 488 

Section  13 490 

ARTICLE  XIII— Civil  Service 544,  545,  546,  570,  574,  653 

Section    2 571 

3   642 

5   166 

7 641,  642 

10 482,  483,  638 

II 323,  654 

12 570,  571,  572 

ARTICLE  XIV — Park  Commissioners. 

Section  i 314,  399 

4 170,  314,  698 

5 314,  400 

6 314,  400,  588,  697 

7  652 


VI 

Page. 

ARTICLE  XV— Bonds  of  Officials i68 

Section  i 169,  690 

2  689 

3  169 

6  169 

7  169 

ARTICLE  XVI— Miscellaneous. 

Section  2 203,  205,  641 

4   413,  582 

6    610 

24  232 

25  136,  154,  309,  389 

29 486,  551,  701,  703,  704,  705 

30   184 

33  263 

34    343 

35  183,  185,  345,  346,  545,  653,  654 

37  177,  194,  249 

SCHEDULE   19 

CONSTITUTION. 

CONSTITUTION  (1849),  Art.  VII,  sec.  i 283 

(1879),  Art.   I,  sec.  i 322 

I,  sec.  21 322 

IV,  sec.  24 327 

IV,  sec.  25,  sub.  2 323 

IV,  sec.  25,  sub.  19 78 

IV,  sec.  25,  sub.  23 323 

IV,  sec.  31 636 

IX,  sec.  I 367 

IX,  sec.  7 143 

XI,  sec.  2 330 

XI,  sec.  3 689 

XI,  sec.  6 79,  535,  536 

XI,  sec.  8 

19,  20,  128,  284,  332,  470,  536 

XI,  sec.  8% 

185,  210,  320,  346,  463,  470,  595,  596 

XI,  sec.  II 682 

XI,  sec.  12 513 

XI,  sec.  18 

193,  195,  431.  433,  489.  491,  493 
XI,  sec.  19 226,  522,  532 


vn 


CONSTITUTION— (Continued.)  P^se. 

(1879),  Art.  XIII,  sec.   1....58,  83,  96,  245,  438 

XIII,  sec.  1% 439 

XIII,  sec.  4 440,  442,  508,  509 

XIII,  sec.  10 24,  25,  29 

XX,  sec.  12 205 

XX,  sec.  16 413 

XX,  sec.  20 595 

XXII,  sec.  1 283 

XXII,  sec.  10 13s 


STATUTES. 


STATUTES,  1851,  p 
1856,  p 
1856,  p 
1856,  p 
1856,  p 

1858,  p 

1859,  P 
1859,  P 

1861,  p 

1862,  p 

1863,  p 
1863,  p 
1863,  p 
186s,  p 

1866,  p 

1867,  p 

1868,  p 

1870,  p 

1871,  p 

1872,  p 

1873,  P 
1873,  P 
1875,  P 
1877,  P 
1877,  P 
1880,  p 
1885,  p 
1889,  p 
1889,  P 
1889,  P 
1889,  P 
1891,  p 


357. 
145- 
151- 
152. 
153- 
341. 

57. 
131. 
540. 
407. 

66. 
460. 

503. 
166. 
272. 
280. 
718. 
353- 
512. 
901. 
499- 


.219 
.277 
.277 
.277 
.277 
.713 
.277 
.277 

.277 
.219 
.277 
.219 
•340 
.220 
.  86 
.277 

.394 
.206 
.277 
.593 
.156 


590 220 

829 277,  339 

270 348,  349 


879. 


.278 


4 140 

147 300,  421 

56 3.  4,  278,  289 

70 248,  249,  394,  395 

361 6,  7,  104,  249,  250,  507,  707,  727 

399 6,  615,  727 

12 75 


STATUTES- 


— (Continued.) 
1891,  p.  287.. 
1891,  p 
1891,  p 
1893,  p 
1893,  P 
1893,  P 
1893,  P 
1893.  P 
1893.  P 
1893,  P 
1893.  P 
1895,  P 
1895,  P 
189s,  P 
1895.  P 
1895,  P 
1895,  P 
1897,  P 
1897.  P 
1897,  P 
1897,  P 
1897,  P 
1899,  P 
1899,  P 
1901,  p 
1901,  p 
1901,  p 
1901,  p 
1901,  p 


Page. 


295 490,  491 

467 278,  289 

61 8 

193 i6s,  735 


208. 

257- 
288. 
290. 

343- 
166. 
267. 
268. 
269. 
270. 
273- 


•  77 
•143 
•143 
.398 
•541 
.651 

.254 
.502 

.637 
.412 
.182 
.  85 


52 4.  278,  289,  585 

54 262 

135 79,  523 

433 92 

113 741 

57 261,  262 

79 106 

265 535,  540,  696 

290 517 

521 639 

649 544 

684 635 


CODES. 
Political  Code, 


Section.  Page. 

52 204,  205 

904 734 

909  734 

910 734 

1028 734 

1053 371,  372 


Section.  Page. 

1054 "^-7,7 

1055  137 

1094  600,  601 

1 127 167 

1 129 167 

1131  373 


CODES— (Political   Code— Contin 

Section.  Page. 

II96 639 

II97 134 

1239  204,  205 

13^2    600,  601 

1366 600,  601,  602 

1503 141 

1521 140,  141,  143,  144 

1533  407 

1616 368,369 

1617  365,  369 

1639  98 

1696 139,  140,  143 

1754 140,  142,  143 

1775 138,  142,  143,  144 

1792 138,  142,  143,  144 

1793 106,  335 

1895 469 

1896  469 

1897  283,  469 

1898 283,  469 

3009  130 

3028 629,  630 

3257  596 

3553  471 

3608  59,  60,  61 

3617  59,  97,  257 

3628 246,  617,  698,  699 

3629  43 

3630  43 


lued.) 

Section.  Page. 

3632  42,  43 

3633  44,  616 

3638 47,  54 

3640 469 

3644 99,  519 

3645  100,  519 

3648  208,  247 

3649 247,  311,  312,  473,  541 

3657  618,  698 

3692  54 

3756 258 

3766  495 

3773  381 

3780 380,  381 

3785 380,381 

3804 351,  352,  353,  544,  649 

3805  92,  617 

3817  381 

3819 113,  260,  352,  353 

3820 98,  440 

3821 98,99 

3848 63 

3849 63 

3871  616 

3876 616 

3877  617 

3897  388,  389 

3898 388 

4112  185 


Civil  Code. 


Section. 


14 

465  

466  

467  

468  

469 

470 231,  397 

497  •  •  -32,   74,  76,  77,  78,  513,  SH 

498  25,  32,  38,  174,  226 


Page. 

...430 
••397 
••397 

■••397 
••397 
••397 


Section. 


575  

576  

577  

578  

579  

658  

660 

1013 

1019  709,  710 


Page. 
..256 
-.256 
•  •256 
.•256 
..256 

••709 
..709 

••709 


CODES — (Civil  Code — Continued.) 

SecUon.  Page.  Sectlo 

499  672,  716  1313 

Soo 25  1852 

502 25,  694  1941 

503 25,  79  1942 

S08  513  3479 

571  256  3482 

572  256  3491 

573  256  3494 

574 256 


Page. 

••253 
..467 
..108 
..108 
••  33 
••  34 
••  37 
••633 


Code  of  Civil  Procedure. 


Section. 


17 
338 

343 
345 
542 
683 


Page. 


•430 
.498 
.498 
.498 
.218 
.217 


Section. 

688  ., 
72^  ■ 
1 184  .. 
1238  . , 
1691  . , 
1884  . 


Page. 
..218 
•■'Z7 
•.254 
..489 
..419 
.  .211 


Penal  Code. 


Section.  Page. 

412 49 

428 43,44 

429 43,  44 

928 13 


Section. 

1367  . 

1368  . 
1370  . 
1373    • 


Page. 

•  •497 
••497 

•  •497 
••497 


CASES    CITED. 


CALIFORNIA. 
A. 


Abeel  v.  Clark,  84  Cal.,  226 2>27 

Adams,  Yuba  Co.  v.,  7  Cal.,  35 245 

Aid  Society  v.  Reis,  71  Cal.,  627 498 

Alameda  M.  Co.  v.  Pringle,  130  Cal.,  226 421 

Allen,  Hyatt  v.,   54  Cal.,  360 437 

Amestoy  v.  Electric  Rapid  Transit  Co.,  95  Cal.,  311 22<  74 

Anderson,  San  Francisco  v.,  103  Cal.,  70 83 


Page. 

Andrews,  Ex  parte,  i8  Cal.  679 645 

Appeal  of  N.  B.  &  M.  R.  R.  Co.,  32  Cal.,  512 3^3,  693 

Areata  v.  Areata  and  M.  R.  R.  R.  Co.,  92  Cal.,  639 399,  543,  671 

Areata  and  M.  R.  R.  R.  Co.,  Areata  v.,  92  Cal.,  639 399,  543,  671 

Arnold  v.  San  Jose,  81  Cal.,  618 146 

Ashbury,  Sinton  v.,  41  Cal.,  531 537 

Ashworth,  Mutual  El.  Light  Co.  v.,  1 18  Cal.,  i , 524 

B.  R.  &  A.  W.  &  M.  Co.,  Cartwright  v.,  30  Cal.,  537 37 

B. 

Babcoek,  City  Street  Imp.  Co.  v.,  123  Cal.,  205 3oo 

Babcock,  People  v.,  114  Cal.,  559 690 

Badlam,  Burke  v.,  57  Cal.,  599 60 

Bagley,  People  v.,  85  Cal.,  343 21 

Bagley  v.  Ward,  37  Cal.,  121 218 

Bailhache.  People  v.,  52  Cal.,  310 I55 

Baker,  Klumpke  v.,  131  Cal.,  80 699 

Baldwin,  Omnibus  Railroad  Co.  v.,  57  Cal.  160 672 

Ballerino,  People  v.,  99  Cal.,  598 296 

Bank  of  Mendocino  v.  Chalfant,  51   Cal.,  369 293 

Bateman  v.  Colgan,  in  Cal.,  580 203 

Bates  V.  Gregory,  89  Cal.,  395 163 

Bates  V.  Santa  Barbara  Co.,  90  Cal.,  543 254 

Bauer,  TuUy  v.,  52  Cal.,  487 I55 

Beatty,  People  v.,  14  Cal.,  566 687 

Bernstein  v.  Downs,  112  Cal.,  197 178 

Biddle  v.   Oaks,   59  Cal.,  94 3i2,  3^3 

Birch    V.    Phelan,    127    Cal.,    49 418,635,637,648 

Black,   People   v.,    120   Cal.,   554 176 

Blickerstaff ,  In  re,  70  Cal,  40 161 

Board  of  Education,  Fairchild  v.,  107  Cal.,  92 : 106 

Board  of  Education  v.  Fowler,  19  Cal.,  24 368,  714 

Board  of  Education,  Kennedy  v.,  82  Cal.,  483 106,  335,  413,  554 

Board  of  Education,  Marion  v.,  97  Cal.,  606 413 

Board  of  Education  v.  Martin,  92  Cal.,  209 368,  714 

Board  of  Education  of  Oakland,  People  v.,  55  Cal.,  331 .437 

Board  of  Harbor  Commissioners  v.  Excelsior  Redwood  Lumber 

Co.,  88  Cal.,  491 628,  630 

Board  of  Health,  Patton  v.,  127  Cal.,  388 325,  4I3 

Board  of  Supervisors,  Brown  v.,  124  Cal.,  274 248,  511 

Board  of  Supervisors,  Conlin  v.,  99  Cal.,  17 309,  636 

Board  of  Supervisors,  Conlin  v.,  114  Cal.,  404 636 


Page. 

Board  of  Supervisors,  Frank  v.,  21  Cal.,  670 162 

Board  of  Supervisors,  Rowland  v.,   109  Cal.,  152 490 

Board  of  Supervisors,  Kahn  v.,  79  Cal.,  388 623 

Board  of  Supervisors,  People  v.,  yj  Cal.,  136 441 

Board  of  Supervisors,  Younge  v.,  68  Cal.,  241 351 

Bohen,  Ex  parte,  115  Cal,  2>T^ 525,  586 

Bolton  V.  Gilleran,  105  Cal.,  224 425 

Bonnet  v.  San  Francisco,  65  Cal.,  320 428 

Boorman  v.   Santa   Barbara,   65   Cal.,  314 396,  706 

Boswell,  Ex  parte,  86  Cal.,  232 687 

Boyce  v.   Fish,   1 10  Cal.,   107 624 

Boyd,  Whelan  v.,  93  Cal.,  500 18,  472 

Bradley,  Spaulding  v.,  79  Cal.,  449 567 

Bradford  v.  San  Francisco,   112  Cal.,  537 194 

Brickwedal,  San  Francisco  Gas  Co.  v.,  62  Cal.,  641 193,  302 

Broderick,   Morton  v.,   118  Cal.,  487 536,  538 

Broderick,  Popper  v.,  123  Cal.,  456 80,  262,  536,  538 

Broderick;  San  Francisco  v.;   in  Cal.,  302 136,  176 

Broderick,  San  Francisco  v.,  125  Cal.,  188 648 

Broderick,  Smith  v.,  107  Cal.,  644 302 

Brook  v.  Horton,  68  Cal.,  554 220,  511 

Broughton  v.  Santa  Barbara,  65  Cal.,  257 412 

Brown  v.  Board  of  Supervisors,  124  Cal.,  274 248,  51 1 

Brown  v.  Jenks,  98   Cal.,    10 421 

Brown,  Smith  v.,  59  Cal.,  672 324 

Buckman,  San  Francisco  v.,  in  Cal.,  25 36,  ZTy  176 

Burke  v.  Badlam.  S7  Cal..  599 60 

Burke,  Ex  parte,  59  Cal.,  6 283 

Burr.  San  Francisco  v..  108  Cal.    460 511 

Byrne  v.  Drain,   127  Cal.,  663 537,  538 


California  Street  Railway  Co.,  Tubner  v.,  66  Cal.,  171 37 

Canavan,  San  Francisco  v.,  42  Cal.,  541 568 

Cart  Wright  v.  B.  R.  &  A.  W.  &  M.  Co.,  30  Cal.,  537 z7 

Cashin  v.  Dunn,  58  Cal.,  581 492 

Casinello,  Ex  parte,  62  Cal.,  538 160 
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OFFICIAL  OPINIONS  AND  COMMUNICATIONS 


Public  Streets. — Westerly  Terminus  of  Truett  Street  as  Shown  on 

Official  Maps. 

January  12,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  On  January  5th  I  received  from  the  Board 
Resolution  No.  2112  (Fourth  Series),  of  which  the  following 
is  a  copy: 

"Whereas,  A  petition  of  Eliza  B.  May  was  filed  in  the 
oflSce  of  the  Clerk  on  November  19th,  1898,  requesting  that 
such  a  change  be  made  in  the  official  map  as  will  show  the 
westerly  terminus  of  Truett  street,  off  Mason  street,  west- 
erly, between  Clay  and  Washington  streets,  to  be  at  the 
easterly  line  of  oO  vara  lot  No.  628;  therefore, 

"Resolved,  That  the  subject  matter  of  said  petition  be 
and  is  hereby  referred  to  the  City  and  County  Attorney  for 
his  opinion  as  to  whether  the  westerly  terminus  of  Truett 
street,  off  Mason  westerly,  between  Clay  and  Washington 
streets,  is  at  the  easterly  line  of  50  vara  lot  No.  628." 

Truett  street  appears  on  the  Engineer's  Map  of  San  Fran- 
cisco, dated  1866,  an  oflScial  map  of  the  city  and  county,  as 
extending  the  entire  length  of  the  block  bounded  on  the 
east  by  Mason  street  and  on  the  west  by  Taylor  street, 
between  Clay  and  Washington  streets.  On  Humphrey's 
Map,  dated  1870,  being  also  an  official  map,  it  appears  as 
extending  but  two-thirds  of  the  way  from  Mason  street 


toward  Taylor  street;  that  is  to  say,  two  50  varas,  and  ter- 
minatinfT  at  the  easterly  boundary  of  50  vara  lot  No.  653. 

On  the  map  now  in  course  of  preparation  by  the  City  and 
County  Surveyor,  Truett  street  appears  as  extending  west- 
erly a  distance  of  only  one  50  vara  lot  and  32  feet  additional, 
that  is  to  say,  a  total  of  1G9  feet  and  G  inches. 

The  owner  of  the  property  immediately  south  of  the  west- 
erly 32  feet  of  said  street,  as  it  appears  upon  the  said  last- 
mentioned  ma]),  now  requests  your  Board  to  shorten  the 
street  upon  said  map  so  as  to  cut  off  the  westerly  32  feet 
thereof,  which  would  leave  the  street  but  the  length  of  one 
50  vara  lot. 

I  find  no  sufficient  warrant  in  the  abstract  and  deeds  for- 
warded to  me  with  your  communication  for  any  such  short- 
ening of  said  street  upon  said  map.  In  addition  to  the  fact 
that  the  street  appears  upon  the  official  maps  aforesaid,  I 
find  among  the  surveys  in  the  City  and  County  Surveyor's 
office,  that  the  street  in  question  is  actually  an  open  and 
used  highway  to  the  full  extent  shown  upon  the  map  now 
objected  to.  I  find,  moreover,  that  neither  the  applicant, 
Eliza  B.  May,  nor  any  one  else,  is  paying  taxes  ufjon  that 
portion  of  said  street  now  sought  to  be  expunged  from  said 
map. 

Whether  there  ever  has  been  a  formal  dedication  of  the 
street  in  question,  as  a  public  highway,  I  cannot  say.  The 
abstract  submitted  is  not  complete,  and,  in  any  event,  it  is 
not  necessary  here  to  pass  upon  that  matter. 

I  therefore  advise  you,  that  upon  the  showing  made  there 
is  no  warrant  for  changing  the  westerly  terminus  of  Truett 
street,  as  shown  upon  the  map  now  in  course  of  preparation. 

I  Respectfully, 

Franklin  K.  Lane. 


Pensions. — Claim  of  Annie  R.  Kavanagh  Upon  the  Police  Pension 
and  Relief  Fund. 

January  IJk,  1S99. 
The  Board  of  Police  Pension  Fund  Commissioners. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
January  5th,  requesting  my  opinion  as  to  the  right  of  Annie 
R.  Kavanagh,  widow  of  James  H.  Kavanagh,  to  the  sum  of 
11,000.00  under  the  provisions  of  the  Pension  Fund  Act. 
The  facts  as  stated  by  you  are,  that  James  H.  Kavanagh 
was  retired  on  January  3d,  1893,  after  becoming  60  years  of 
age,  and  after  20  years  of  service,  and  died  on  August  28, 
1897,  from  natural  causes. 

Section  7  of  the  Pension  Fund  Act  (Statutes  1889,  p.  56; 
J891,  p.  287)  provides  that  ''^whenever  any  member  of  the 
Police  Department  shall,  after  ten  years  of  service  die  from 
natural  causes,  then  his  widow  .  .  .  shall  be  entitled  to 
Ihe  sum  of  |1,000.00  from  such  fund." 

James  H.  Kavanagh  having  served  ten  years  in  the  Police 
Department,  and  having  died  from  natural  causes,  his 
widow  is  clearly  entitled  to  the  benefits  arising  under  Sec- 
tion 7  quoted  above,  provided  that  James  H.  Kavanagh  was 
a  memier  of  the  Department  at  the  time  of  his  death.  This, 
therefore,  is  the  salient  question  here  involved:  Does  a 
police  officer  cease  to  be  a  member  of  the  Police  Department 
upon  his  retirement  from  the  force  after  twenty  years  of 
service? 

After  consideration  of  the  whole  statute,  I  am  of  the 
opinion  that  a  retired  officer  is  a  member  of  the  Police  De- 
partment, though  his  regular  services  have  ceased  and  he  is 
drawing  a  pension. 

Under  the  Pension  Act,  there  are  two  classes  of  retired 
officers,  both  taken  out  of  the  membership  of  the  Depart- 
ment— those  retired  for  disability,  and  those  retired  for  long 
service.     These  are  the  only  two  classes  provided  for.     Sec- 


tion  8  (Statutes  1889,  p.  5G)  requires  a  police  officer 
retired  for  disability  to  hold  himself  in  readiness  for 
examination  as  to  his  fitness  for  duty,  and  further 
requires  "all  members  of  the  Police  Force  who  may 
l.e  retired  under  the  provisions  of  the  Act,"  to 
report  four  times  each  year  to  the  Chief  of  Police,  and  per- 
form such  duty  as  he  may  direct  in  times  of  great  public 
emergency.  If  only  those  were  members  of  the  Department 
who  had  been  retired  for  disability,  why  impose  obligations 
on  one  class  specifically,  and  later  in  the  same  section  of  the 
act  and  in  the  same  sentence  impose  other  obligations  upon 
"all  members  benefiting  by  the  act''?  It  was  manifestly 
intended  that  both  classes  of  pensioners  should  render 
emergency  service,  and  both  classes  were  included  in  the 
membership  of  the  Department.  The  Legislature  did  not 
contemi>late  that  cessation  of  service  and  retirement  upon 
half-pay  should  sever  all  connection  with  the  Department. 
Retired  officers  remain  subject  to  orders,  but  only  for 
special  emergency  service,  having  earned,  through  years  of 
faithful  service,  or  by  some  act  of  heroic  sacrifice,  exemp- 
tion from  the  more  onerous  regular  duty. 

This  view  of  the  law  was  upheld  by  Judge  William  T. 
Wallace  in  the  case  of  Johanna  Sullivan  vs.  Police  Pension 
P'und  Commissioners,  No.  48,841,  decided  upon  demurrer, 
December  3d,  1894. 

Moreover,  had  it  been  in  the  mind  of  the  Legislature  to 
cut  off  the  service  pensioners  from  all  benefits  under  Sec- 
tion 7,  which  gave  to  their  widows  the  sum  of  -?1,000.00,  the 
Legislature,  it  is  to  be  presumed,  would  have  so  expressly 
declared  at  the  session  of  1897  (Statutes  1897,  p.  52),  when  it 
amended  the  act  so  as  to  exclude  widows  of  disability  pen- 
sioners from  death  benefits,  but  made  no  change  in  that 
regard  as  to  the  service  pensioners,  thus  leaving  the  widows 
of  the  latter  entitled  to  the  same  benefits  as  before. 

I  see  no  legal  objection  to  the  payment  of  the  claim  of 


Annie  R.  Kavanagh,  widow  of  James  H.  Kavanagh,  and 
herewith  return  her  petition. 

Respectfully, 

Franklin  K.  Lank. 

[See  Kavanagh  vs.  Board  ot  Police  Pension  Fund  Commissioners,  134  Cal.,  50.] 


Public  Parks. — Procedure  Necessary  to  Acquire  Property  Known 
as  the  Extension  of  the  Panhandle  to  Golden  Gate  Park. 

January  16,  1899. 
The  Board  of  Supervisors. 

I  am  in  receipt  of  Resolution  No.  2211,  (Fourth  Series), 
which  reads  as  follows: 

"Whereas,  The  public  interest  and  necessity  demands  that 
that  part  of  Golden  Gate  Park,  commonly  known  as  the 
"Pan-handle,"  be  extended  easterly  as  far  as  the  westerly 
side  of  Van  Ness  Avenue,  and  that  the  necessary  land  for 
such  purpose  be  acquired  for  the  city  and  county. 

"Resolved,  That  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  hereby  determines  that  Western 
Addition  blocks,  numbered  on  the  official  map  72,  141,  287, 
298,  369,  378,  210,  437,  220,  44.5,  516  and  525  are  necessary 
and  proper  to  be  acquired  by  the  city  and  county  for  the 
purposes  of  a  park  as  aforesaid;  and 

"Resolved,  further,  That  the  Board  hereby  pledges  itself 
to  provide  the  necessary  revenue  in  the  manner  provided  by 
existing  laws  for  the  acquisition  of  said  lands ;  and 

"Resolved,  further.  That  the  City  and  County  Attorney 
be,  and  is  hereby  requested  to  inform  the  Board  at  its  next 
meeting  as  to  the  best  method  of  proceeding  to  accomplish 
the  object  intended." 

This  resolution  asking  my  advice  as  to  the  best  method 
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of  proceeding  is  not  as  explicit  as  I  wish  it  were,  but  if  I 
understand  its  meaning,  the  Board  wishes  to  know:  (1) 
What  power,  if  any,  has  been  granted  to  the  city  and  county 
to  acquire  lands  for  park  purposes;  (2)  how  much  land  may 
be  acquired;  and  (3)  how  the  expense  incurred  may  be  met? 

Two  acts  appear  in  the  Statutes  of  1889,  which  it  is  nec- 
essary to  consider  in  the  determination  of  these  questions — 
one,  an  act  entitled,  "An  act  to  enable  incorporated  cities 
and  counties  and  cities  and  towns  to  acquire,  maintain  and 
improve  public  parks  and  boulevards."  (Statutes  of  1889,  p. 
361);  the  second,  an  act  entitled,  "An  act  authorizing  the 
incurring  of  indebtedness  by  cities,  towns  and  municipal 
corporations,  incorporated  under  the  laws  of  this  state, 
for  the  construction  of  water-works,  sewers  and  necessary 
public  improvements,  or  for  any  purpose  whatever,  etc. 
(Statutes  1889,  p.  399.)  The  first  I  will  call  for  convenience 
the  Public  Parks  Act,  and  the  second  the  Municipal  Im- 
provements Act. 

According  to  "Statutes  of  California  passed  at  the  Twen- 
ty-Eighth Session  of  the  Legislature,"  and  printed  by  au- 
thority of  the  state  at  the  State  Printing  Oflfice,  both  of  the 
above-cited  statutes  were  approved  by  the  Governor,  and 
under  their  provisions  became  law,  upon  the  same  day, 
March  19th,  1889. 

If  this  were  a  fact  it  would  give  rise  to  some  interesting 
questions  of  statutory  construction — Which  act,  if  either, 
controls  in  the  acquisition  of  land  for  park  purposes?  What 
value  is  to  be  given  to  the  phrase,  "or  for  any  purpose  what- 
ever," and  what  may  be  included  within  the  term  "munici- 
pal improvements,"  as  used  in  the  Municipal  Improvements 
Act?  What  effect  did  the  repealing  clause  in  the  last- 
named  act  have  upon  the  Parks  Act  approved  the  same  day? 
Can  the  statutes  be  construed  together,  or  can  oach  be 
given  such  construction  as  to  make  them  independent  and 
complementary? 

I  have  examined  these  questions  as  fully  as  the  limited 


time  allowed  would  permit  and  have  concluded  tliat  the 
Public  Parks  Act  controls  and  is  in  full  effect,  being  in  no 
way  modified  or  affected  by  the  Municipal  Improvements 
Act.  The  course  of  reasoning  leading  to  this  conclusion 
and  supporting  authorities  I  will  not  give  as  intended,  hav- 
ing found  that  the  printed  record  as  to  the  date  of  approval 
is  in  error,  and  the  question  is  turned  from  one  of  statutory 
construction  to  one  of  fact. 

Upon  inquiry,  by  letter  addressed  to  the  Secretary  of 
State  at  Sacramento,  I  learn  that  the  Municipal  Improve- 
ments Act  was  approved  March  15th,  1889,  and  the  Public 
Parks  Act  was  approved  March  16th,  1889;  both  taking 
effect  upon  approval.  Neither  of  the  acts  was  approved 
upon  the  date  given  in  the  printed  "statutes."  The  result 
of  this  discovery  is  that  the  Public  Parks  Act,  taking  effect 
as  it  did  at  a  later  date,  must  be  regarded  as  showing  the 
later  intention  of  the  Legislature  and  therefore  is  control- 
ling. Whether,  therefore,  we  rely  upon  the  record  as  given 
in  the  printed  "statutes,"  or  upon  the  information  given  by 
the  Secretary  of  State  as  to  the  records  in  his  office,  I  would 
advise  that  any  proceedings  for  the  acquisition  of  lands  for 
park  purposes  must  be  taken  under  the  Public  Parks  Act. 
(Statutes  1889,  p.  361.) 

I  proceed  then  to  answer  out  of  the  provisions  of  this  act 
the  questions  I  deem  to  be  asked  m  your  resolution. 

(1)  The  City  and  County  of  San  Francisco  is  therein  ex- 
pressly granted  the  power  to  acquire  and  hold  land  for  the 
uses  and  purposes  of  public  parks  or  boulevards,  or  both. 

(2)  Such  lands  may  be  acquired  by  purchase,  either  with 
the  consent  of  the  owners  or  by  condemnation  under  the 
provisions  of  the  Code  of  Civil  Procedure. 

(3)  The  city  and  county  may  pay  for  such  lands  either 
by  an  annual  tax  levied  for  such  purposes  or  by  issuing 
bonds  therefor.  Such  bonds  shall  bear  a  rate  of  interest 
not  exceeding  five  per  cent,  per  annum,  and  shall  mature 
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at  a  time  not  exceeding  twenty  (20)  years.  (The  statute 
of  March  1st,  1893,  p.  61,  permitting  municipal  bonds  to 
issue  maturing  in  forty  years  is  expressly  declared  to  be  an 
amendment  to  the  Municipal  Improvements  Act.)  The 
Board  of  Supervisors  must  call  an  election  and  submit  to 
the  electors  of  the  municipality  "the  proposition  to  issue 
the  bonds  of  the  municipality  to  a  specified  amount,  the 
proceeds  of  the  sale  of  which  shall  be  applied  exclusively 
to  the  acquisition,  maintenance  and  improvement  of  its  pub- 
lic parks  or  boulevards."  As  to  the  vote  necessary  to  carry 
the  proposition,  the  wording  of  the  statute  is  somewhat 
ambiguous.  It  reads:  "If  at  such  an  election  two-thirds 
of  the  qualified  voting  an  assent  to  the  issuance  of  bonds," 
the  bonds  shall  be  issued.  The  Secretary  of  State  informs 
me  that  in  this  regard  the  printed  statute  is  correct,  the 
word  "an"  precedes  the  word  "assent."  This  reading 
makes  the  sentence  grammatically  incomplete  and  liable  to 
the  possible  construction  that  two-thirds  of  all  the  qualified 
voters  of  the  city  must  assent  before  the  bonds  could  be 
issued.  But  this  construction  would  be  contrary,  in  my 
judgment,  to  the  meaning  intended.  Elide  the  word  "an" 
and  the  sentence  becomes  intelligible  and  grammatical,  two 
ends  which  the  courts  by  construction  seek  to  effect.  I  have 
no  doubt  that  the  courts  would  hold  that  the  statute  re- 
quired but  the  assent  of  two-thirds  of  the  electors  voting  at 
such  election.  The  further  provisions  of  the  act  as  to  the 
establishment  of  a  sinking  fund  and  the  manner  of  sale  and 
redemption  seem  to  be  clear. 

The  first  duty  of  the  Board  of  Supervisors  in  proceeding 
under  this  act  is  to  determine  "by  ordinance  or  in  such  other 
manner  as  other  municipal  legislative  acts  are  enacted," 
what  lands  are  necessary  to  be  acquired  for  park  purposes. 
If  the  resolution  sent  me  is  intended  to  meet  the  requirement 
I  must  advise  that  it  is  inadequate,  at  least  in  this,  that  it 
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does  not  set  forth  all  the  property  referred  to  in  its  pre- 
amble; Block  147  being  omitted. 

Respectfully, 

Franklin  K.  Lane, 


Public    Buildings. — Power   of    Board    of    Education   to    Complete 
Mission  High  School  Building  on  Default  of  Contractors. 

January  25,  1899. 
The  Board  op  Education. 

Gentlemen:  I  am  in  receipt  of  your  favor  of  the  24th 
inst.,  inquiring  if  the  Board  of  Education  can  proceed  to 
complete  the  work  on  the  Mission  High  School  building, 
begun  under  contract  by  the  Peck,  Williamson  Company, 
and  if  the  Board  can  commence  suit  against  the  bondsmen 
for  any  deficiency  that  may  arise.  Both  of  these  questions 
I  answer  in  the  affirmative.  The  Board  can  complete  the 
work  and  pay  therefor  out  of  the  fund  remaining  in  its 
hands.  For  any  amount  expended  in  excess  of  the  amount 
in  this  fund,  and  for  damages  arising  under  Section  Elev- 
enth of  the  Articles  of  Agreement,  the  Board  may  sue  upon 
the  bond. 

I  do  not,  of  course,  pass  upon  any  questions  of  fact,  not 
knowing  to  what  extent  default  has  been  made  by  the  con- 
tractors. Herewith  I  return  the  Articles  of  Agreement  and 
Specifications  sent  me. 

Respectfully, 

Franklin  K.  Lane. 


Public   Buildings. — Question  of  the  Validity  and  Construction  of 
Lease   of   Stanyan   Street   Police   Station. 

February  2,  1899. 
The  Board  op  Supervisors. 

Gentlemen:     I   am  in   receipt  of  Resolution  No.   2265 
<Fourth  Series),  which  reads  as  follows: 
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"Resolved,  That  the  City  and  County  Attorney  be  and  is 
hereby  requested  to  furnish  this  Board  with  his  opinion  as 
to  the  obligations  devolving  upon  the  lessor,  1).  F,  Ragan, 
in  the  matter  of  making  repairs  to  the  building  recently 
leased  by  the  city  from  him  for  the  purposes  of  a  police 
station,  situated  at  Nos.  507  and  509  Stanyan  street;  also 
as  to  the  construction  of  the  agreement  attached  to  the 
lease  of  said  premises  and  as  to  the  mutual  obligations 
devolving  upon  the  lessor  and  lessee.'' 

I  am  also  informed  by  the  Mayor  that  you  desire  an 
opinion  upon  the  validity  of  the  lease  referred  to  in  the 
above  resolution. 

The  lease  is  dated  September  26th,  1898,  and  is  made  by 
D.  F.  Ragan  to  the  City  and  County  of  San  Francisco.  It  is 
signed  and  acknowledged  by  D.  F.  Ragan  and  by  all  the 
members  of  the  Health  and  Police  Committee  of  the  Board 
of  Supervisors  then  existing;  it  appearing  from  the  lease 
that  they  were  so  authorized  to  sign  by  a  resolution  passed 
for  that  purpose.  It  further  appears  that  the  Board  after- 
ward, and  upon  the  same  day,  passed  a  resolution,  to  wit, 
Resolution  No.  1026  (Fourth  Series),  approving  the  action  of 
the  said  committee,  and  ratifying  their  execution  of  the 
lease.  I  am  of  the  opinion  that  the  lease  is  valid  and  bind- 
ing upon  both  parties,  D.  F.  Ragan  on  the  one  side,  and  the 
city  and  county  on  the  other. 

Attached  to  the  lease,  as  amendatory  thereto,  or  as  modi- 
fications thereof,  are  two  written  agreements,  by  the  first  of 
which  the  lessor  agrees  to  reduce  the  rent  mentioned  in  the 
lease  to  one  hundred  and  twenty-five  dollars  a  month;  by 
the  second  modification,  dated  October  10th,  1898,  the  lessor 
further  "voluntarily''  agrees,  "that  all  the  expenses  for  the 
necessary  repairs  of  said  station  shall  be  borne  by  said 
D.  F.  Ragan  ...  to  the  end  that  the  premises  shall  be 
turned  over  to  the  City  and  County  of  San  Francisco,  ready 
for  occupancy  for  the  purposes  designated  in  said  lease; 
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provided,  however,  that  fixtures,  not  a  part  of  the  building 
shall  be  placed  on  said  premises  at  the  expense  of  the  party 
of  the  second  part"  (the  city  and  county). 

I  am  not  informed  vt^hat  consideration,  if  any,  there  was, 
moving  from  the  city  and  county  to  the  lessor  for  this 
second  modification.  The  record  does  not  disclose  any. 
Inasmuch,  however,  as  all  written  contracts  in  this  state 
presume  a  consideration,  I  shall  assume  that  there  was,  in 
fact,  a  sufficient  and  valid  consideration  therefor.  Under 
which  state  of  facts  I  am  of  the  opinion  that  it  is  the  duty 
of  the  lessor  to  turn  the  premises  over  to  the  city  and  county 
in  fit  condition  to  be  used  for  a  police  station,  and  to  bear 
the  expense  thereof  himself,  save  and  except  so  far  as  there 
may  be  "fixtures"  required  which  are  "not  part  of  the 
building,"  the  latter  to  be  furnished  at  the  expense  of  the 
city  and  county. 

The  usual  meaning  attached  to  the  word  "fixtures"  in  law 
is  just  the  reverse  of  that  evidently  intended  in  the  agree- 
ment just  referred  to;  that  is  to  say,  it  usually  signifies 
something  that  is  attached  to  the  building,  and  does  become 
a  part  thereof,  while  the  agreement  under  consideration 
uses  the  expression  "fixtures  not  a  part  of  the  building."  I 
am  of  the  opinion  that  by  this  phrase  was  intended  such 
fittings  and  furnishings  as  are  commonly  spoken  of  by 
business  men  as  "trade  fixtures,"  or  "store  and  office  fit- 
tings," being  inside  arrangements  for  the  convenience  of  the 
particular  occupant. 

The  lease  as  modified  does  not  say  to  whose  satisfaction 
these  "necessary  repairs"  shall  be  made,  nor  does  it  specify 
in  any  way  what  repairs  the  parties  consider  necessary  in 
order  that  the  building  may  be  used  as  a  police  station.  I 
do  not  take  it,  however,  that  the  lessor  can  be  required 
under  this  loosely  drawn  and  ambiguous  agreement  to  fit 
up  the  premises  with  every  convenience,  or  even  with  every 
fixture,  that  the  Police  Department  might  desire  or  think 
convenient.     It  would  be  an  easy  matter,  no  doubt,  to  make 
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the  lease  of  no  value  whatever  to  the  lessor  if  this  inter- 
pretation were  to  be  given.  All  interior  arrangements  and 
furnishings  for  the  convenience  of  the  occupants,  and 
which  are  commonly  removable  at  the  end  of  the  term  of  the 
lease,  are,  both  by  general  law  and  by  the  express  terms  of 
the  written  modification,  to  be  made  at  the  expense  of  the 
lessee.  And  fixtures  not  absolutely  necessary  to  fit  the 
premises  for  use  as  a  police  station  the  city  cannot  compel 
the  lessor  to  pay  for.  But  the  lessor  must  place  the  build- 
ing in  such  repair  that  when  turned  over  to  the  city  it  can  be 
used  as  a  police  station  upon  being  fitted  out  by  the  city 
with  such  interior  furnishings  or  fittings  as  may  be  desired. 
If  the  building  cannot  be  used  as  a  police  station  without 
certain  fixtures  of  a  permanent  nature,  the  lessor  has  not 
complied  with  the  agreement  until  he  has  furnished  the 
same. 

Respectfully, 

Franklin  K.  Lane. 


Excess  Taxes. — Treasurer  Holds  Same  as  Custodian  for  Owner.— 
Municipality  Without  Interest  in  Their  Disposition. 

February  ^,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2306 
(Fourth  Series),  asking  advice  as  to  whether  the  Treasurer 
should  "refund  amounts  paid  for  taxes  before  the  tax  rate 
was  fixed  and  in  excess  of  the  amounts  due." 

The  decision  of  the  Supreme  Court  of  this  state  in  the 
case  of  Corbett  vs.  Widber  (123  Cal.,  154)  answers  this  ques- 
tion. It  was  therein  held  that  money  paid  into  the  hands 
of  the  Treasurer  in  excess  of  the  amounts  finally  determined 
to  be  due  for  taxes  was  held  by  him  individually,  as  custo- 
dian for  the  rightful  owner.  The  city  and  county  has  no 
interest  in  the  fund.  It  is  not  the  business  of  your  Board, 
nor  of  this  office,  to  determine  what  shall  be  done  with  that 
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fund.  The  Treasurer  alone  is  responsible,  and  must  act  upon 
his  own  judgment  or  the  ad^dce  of  his  personal  counsel.  In 
deference  to  your  request,  however,  I  will  state  that  it  is  my 
opinion  that  the  Treasurer  should  pay  over  these  moneys  to 
those  who  paid  them  to  him  or  others  rightfully  entitled 
thereto. 

Respectfully, 

Franklin  K.  Lane. 


Grand  Jury. — Power  to  Employ  More  Than  One  Expert  at  a  Time. 

Felruary  6,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
January  31st,  1899,  asking  an  opinion  as  to  three  demands 
upon  the  Treasury  for  salary,  two  made  by  E.  C.  Kilpatrick, 
Esq.,  and  one  by  A.  W.  Atherton,  Esq.,  both  experts  em- 
ployed by  the  late  Grand  Jury. 

Section  928  of  the  Penal  Code  provides  that  if  in  the 
judgment  of  the  Grand  Jury  "the  services  of  an  expert  are 
necessary,  they  shall  have  power  to  employ  one  at  an  agreed 
compensation  not  to  exceed  five  dollars  per  day." 

My  interpretation  of  that  section  is  that  the  Grand  Jury 
cannot  give  employment  to  more  than  one  expert  at  a  time. 

Respectfully, 

Franklin  K.  Lane. 


Lighting  Service.— Payment  of  Claims  Where  Contract  for  Service 
was  Invalid. — Reasonable  Compensation  to  be  Allowed. — Con- 
sideration of  the  Case  of  Summerhayes  vs.  Broderick. 

February  7,  1899. 
The  Board  of  Supervisors. 

Gentlemen:    I  have  received  Resolution  No.  2304  (Fourth 
Series),  which  reads  as  follows: 
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"Kesolvt'd,  That  in  the  matter  of  the  demands  on  the 
Treasuiy  presented  by  the  San  Francisco  Gas  and  Electric 
Company  and  the  Pacific  Gas  Improvement  Company,  for 
liis'hting  streets  and  public  buildings  during  the  month  of 
December,  1898,  the  City  and  County  Attorney  be  and  is 
hereby  requested  to  furnish  this  Board  with  his  opinion  on 
the  following  matters,  to  wit: 

"First — As  to  the  legal  interpretation  of  the  Hon.  J.  M. 
Seawell's  late  decision  in  the  case  of  William  R.  Summer- 
hayes  vs.  ^yilliam  Rroderick,  Auditor,  etc.,  action  numbered 
66,195,  in  the  Superior  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California,  and  as  to  the  proper  action, 
if  any,  to  be  taken  by  this  Board  under  said  decision. 

"Second — As  to  the  proper  action  to  be  taken  by  this 
Board  in  the  matter  of  the  demands  on  the  Treasury  pre- 
sented by  the  Pacific  Gas  Improvement  Company  and  the 
San  Francisco  Gas  and  Electric  Company,  for  gas  and 
electric  lighting  during  the  month  of  December,  1898,  and 
as  to  whether  or  not  this  Board,  before  the  passage  of  said 
demands,  can  adjust  and  allow  a  fair  and  reasonable  com- 
pensation for  the  services  performed,  without  reference  to 
the  rates  or  price  specified  in  their  contracts. 

"Third — As  to  whether  or  not  the  contracts  executed  and 
existing  between  the  city  and  county  with  the  San  Francisco 
Gas  and  Electric  Company  and  the  Pacific  Gas  Improve- 
ment Company  are  valid  and  binding  upon  the  city  and 
county." 

I  shall  consider  these  questions  and  answer  them  in  their 
order. 

First — I  assume  that  in  asking  for  an  "interpretation  of 
the  Hon.  J.  M.  Seawell's  opinion,"  you  express  a  desire  for 
an  application  of  the  principles  therein  laid  down,  and  of  the 
decision  rendered  as  respects  3'our  duties  with  regard  to  the 
Gas  Comi)any's  litigated  demands  and  other  similar  de- 
mands now  pending  before  your  Board,  and.  further,  as  to 
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the  legal  method  to  be  followed  in  securing  for  the  city  a 
supply  of  artificial  light. 

The  San  Francisco  Gas  and  Electric  Company  presented 
demands  upon  the  Treasury  for  light  furnished  the  city  dur- 
ing the  months  of  August  and  September,  1898,  amounting 
to  the  sum  of  |4S,842.41.  The  Board  of  Supervisors  ap- 
proved these  demands,  which  then  went  to  the  Auditor  for 
his  approval.  At  this  point  W.  E.  Summerhayes,  as  a  tax- 
payer, began  suit  against  the  Auditor  and  the  Treasurer, 
asking  that  these  officials  be  restrained  and  enjoined,  the 
one  from  auditing  and  the  other  from  paying  these  demands. 
Thereupon,  a  temporary  injunction  was  issued.  The  Audi- 
tor and  Treasurer  moved  later  to  dissolve  this  injunction, 
and  after  taking  testimony  and  hearing  argument,  Judge 
Seawell  granted  the  motion  and  the  injunction  was  dis- 
solved. Thus  these  demands  are  left  in  precisely  the  same 
position  they  were  prior  to  the  bringing  of  the  injunction 
suit ;  that  is  to  say,  they  are,  presumably,  in  the  hands  of  the 
Auditor,  awaiting  his  approval.  The  Board  of  Supervisors 
at  this  time  has  no  more  control  over  them  than  it  had 
while  the  injunction  was  pending. 

It  is  true  that  Judge  Seawell  held  that  the  contract  made 
between  the  San  Francisco  Gas  and  Electric  Company  and 
the  city  upon  July  25th,  1898,  was  void,  and  that  no  pay- 
ments could  be  legally  made  under  this  contract.  But  he 
also  held  that  the  Gas  Company's  demands  before  the  court 
could  not  be  affected  by  this  injunction.  The  contract  is 
void,  yet  the  demands  remain  valid,  because  it  must  be  pre- 
sumed that  the  demands  were  not  based  upon  the  contract, 
but  upon  the  decision  of  the  Board  of  Supervisors  as  to  the 
reasonableness  of  the  rate  charged.  The  court  has  not  the 
power  to  review  the  judgment  of  the  Supervisors  in  this 
regard.     I  quote  from  Judge  Seawell's  opinion : 

''It  is  claimed  on  the  part  of  plaintiff  that  the  demands 
in  question  here  were  based  upon  the  void  contract.  It 
appears,  however,  that  the  demands,  as  well  as  the  author- 
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ization  for  their  payment,  are  identical  in  form  with  those 
}>assed  upon  in  the  case  of  the  San  Francisco  Gas  Light  Co. 
vs.  Diinne  (02  Cal.,  580).  The  court  held  in  that  case  that 
the  Board  is  presumed  to  have  done  its  duty  and  to  have  al- 
lowed the  demands,  not  according  to  the  contract  price,  but 
the  reasonable  value  of  the  gas  furnished.  No  matter  what 
my  personal  opinion  may  be,  under  the  authority  of  the  rase 
cited  I  am  bound  to  presume  that,  in  allowing  the  demands 
of  the  San  Francisco  Gas  and  Electric  Light  Company,  the 
Board  was  governed,  not  by  the  stipulations  of  the  written 
contract,  but  by  considering  the  reasonable  value  of  the 
light  furnished." 

Under  the  authority  of  this  opinion,  no  further  action  is 
required  by  your  Board  respecting  these  demands. 

A  new  responsibility,  however,  devolves  now  upon  the 
Board,  that  of  advertising  for  bids  and  entering  into  a  new 
contract.     I  again  quote  from  Judge  Seawell's  opinion: 

'The  law,  designed  to  secure  to  the  city  the  advantage  of 
competition  between  bidders,  should  not  be  evaded  by 
merely  allowing  and  paying  the  monthh'  bills  of  the  San 
Francisco  Gas  and  Electric  Company  for  lighting  the  streets. 
It  has  been  held  by  the  Supreme  Court  in  the  case  of  the 
Santa  Rosa  Lighting  Co.  vs.  Woodward  (119  Cal.,  30),  that  a 
taxpayer  may  maintain  a  mandamus  proceeding  to  compel 
the  Board  to  advertise  for  bids  and  award  a  contract.  If 
the  so-called  contract  of  August  16th,  1898,  is  void,  the 
plaintiff  here  is  entitled  to  institute  such  a  proceeding." 

If  the  Board  may  be  compelled  by  mandamus  to  make  a 
new  contract,  it  has  the  power  to  take  the  necessary  steps 
without  such  legal  compulsion. 

Second. — As  to  the  demands  for  the  month  of  December, 
it  is  the  duty  of  this  Board  to  allow  a  fair  and  reasonable 
compensation  for  the  gas  and  electric  light  furnished,  with- 
out regard  to  the  contracts  of  July  25th,  1898. 

Third. — Judge  Seawell  has  held  that  the  contract  with  the 
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San  Francisco  Gas  and  Electric  Company  is  invalid  and 
not  binding  upon  the  city  and  county. 

The  contract  with  the  Pacific  Gas  and  Improvement  Com- 
pany is  identical  in  form  with  that  of  the  Gas  and  Electric 
Company,  and  open  to  the  same  objections  as  to  validity. 

Respectfully, 

Franklin  K.  Lane. 


Public  Streets.— Has  Randall  Street,  Between  Chenery  and  Mis- 
sion Streets,  Been  Dedicated  as  an  Open  Public  Street  of  Uni- 
form Width? 

February  9,  1899. 

The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2269 
(Fourth  Series),  requesting  my  opinion  as  to  whether  or  not 
Randall  street,  between  Chenery  and  Mission  streets,  is  an 
open  public  street  of  a  uniform  width,  and  beg  to  reply  as 
follows : 

On  a  map  of  "Fairmount,"  surveyed  in  1862  by  the  City 
Surveyor  and  recorded  at  the  request  of  R.  H.  Hinton  and 
C.  C.  Webb,  March  12th,  1864,  Randall  street  runs  from 
Palmer  street  to  San  Jose  Avenue.  In  1864  one  H.  G.  Liver- 
more  conveyed  by  deed  a  portion  of  the  "Fairmount"  Tract 
to  the  ''Fairmount  Homestead  Association."  In  this  deed 
reference  is  made  to  the  "Fairmount"  map,  and  Randall 
street  is  referred  to  as  the  southerly  line  of  the  property 
conveyed. 

On  the  map  of  the  "Faii-mount  Homestead  Association" 
filed  by  the  secretary  of  the  association  March  13,  1865, 
Randall  street  runs  from  Palmer  street  to  Chenery  street, 
the  latter  street  being  the  easterly  line  of  the  association 
tract. 

On  the  map  of  the  "Fairmount  Land  Association"  adopt- 
ed by  the  association  June  19,  1871,  and  filed  at  the  request 
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of  Win.  Stuart,  secretary  of  the  Association,  August  5,  1871, 
Randall  street  runs  from  Palmer  street  to  San  Jose  Avenue. 

There  is  do  record  of  a  dedication  of  Randall  street  by 
deed  to  the  city,  so  far  as  can  be  determined  without  an  ab- 
stract of  title  to  the  land  in  question,  or  by  recorded  map 
other  than  as  above  set  forth,  nor  is  it  named  in  the  official 
list  of  accepted  streets. 

On  neither  of  the  maps  above  mentioned  does  Randall 
street  extend  further  easterly  than  San  Jose  Avenue,  which 
seems  to  be  the  easterly  line  of  "  Fairmount." 

Old  sun-eys  and  records,  official  and  private,  indicate  that 
for  a  long  term  of  years,  dating  back  to  a  time  prior  to  1870, 
a  street  at  or  about  the  location  of  the  present  traveled 
roadway  between  Mission  and  Cheuery  streets,  known  as 
Randall  street,  was  open  and  traveled  by  the  public. 

On  the  "Board  of  Engineers  Map"  of  186G  and  on  the 
"Humphrey's  Map"  of  1870,  Randlall  street  of  the  "Fair- 
mount  Tract"'  has  been  produced  easterly  in  a  straight  line 
extended  to  Mission  street. 

In  Whelan  vs.  Boyd  (93  Cal.,  500),  it  was  held  that  a  strip 
of  land  was  not  conclusively  proved  to  be  a  street  because  it 
was  laid  down  as  such  upon  what  is  called  the  "Engineers 
Map"  and  the  "Humphrey's  Map"  of  the  City  and  County 
of  San  Francisco.  (Approved  in  Schmitt  vs.  San  Francisco, 
100  Cal.,  302.) 

On  the  south  side  of  Randall  street,  thus  extended  to 
Mission  street,  between  San  Jose  Avenue  and  Mission  street, 
a  portion  of  the  roadway  is  enclosed  and  occupied  by  one 
John  F.  Kennedy,  and  has  been  so  enclosed  and  occupied 
for  a  period  of  years.  This  land  has  never  been  assessed 
to  said  Kennedy. 

In  the  absence  of  a  complete  abstract  of  title  I  am  unable 
to  state  positively  whether  any  portion  of  Randall  street 
has  been  dedicated  to  the  city,  and  duly  accepted.  And  as 
to  that  portion  of  Randall  street  cast  of  San  Jose  Avenue,  I 
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am  inclined  to  the  belief,  from  the  investigation  already 
made,  that  not  even  the  examination  of  an  abstract  would 
solve  the  question.  It  is  probable  that  as  to  that  portion 
of  the  street,  the  question  will  prove  to  be  one  of  actual 
fact,  as  to  whether  the  street  has  been  used  as  a  public  high- 
way by  the  public  to  such  an  extent  as  to  amount  to  a  dedi- 
cation by  virtue  of  user.  The  determination  of  this  question 
would  involve  the  taking  of  testimony. 

Respectfully, 

Franklin  K.  Lane. 


New  Charter. — Date  at  Which  New  Organic   Law    of    City  and 
County  Goes  Into  Effect  and  Operation  for  All  Purposes. 

February  18,  1899. 
Thi<:  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2303 
(Fourth  Series),  which  reads  as  follows: 

"Whereas,  A  communication  from  the  Tax  Collector  (E.  I. 
Sheehan)  was  filed  in  the  office  of  the  Clerk  on  January  27, 
1899,  setting  forth  that  the  appropriation  made  by  this 
Board  for  the  maintenance  of  his  office  is  insufficient  and 
'requesting  this  Board  to  make  a  special  appropriation'  of 
twelve  thousand  (|12,000)  dollars,  in  order  that  he  may  be 
able  to  conduct  his  office  in  conformity  with  the  New  Char- 
ter, which,  his  attorney  advises  him,  took  effect  upon  its 
approval  by  both  branches  of  the  Legislature,  as  per  Section 
8  Article  XT,  of  the  State  Constitution ;  therefore, 

"Resolved,  That  the  opinion  of  the  City  and  County  Attor- 
ney be  and  is  hereby  respectfully  requested  as  to  the  time 
the  New  Charter  takes  effect  and  goes  into  operation." 

I  quote  in  reply  the  language  of  the  Charter  itself 
(Schedule): 

"If  the  Legislature  shall  approve  the  same,  it  shall  take 
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effect  and  be  in  force,  except  as  hereinafter  otherwise  pro- 
vided, on  and  after  the  hour  of  noon  on  the  first  Monday 
after  the  first  day  in  January,  in  the  year  nineteen  hundred, 
and  shall  thereupon  become  the  Charter  and  organic  law 
of  the  City  and  County  of  San  Francisco,  and  shall  super- 
sede the  existing  Charter  of  said  city  and  county,  and  all 
amendments  thereof,  and  all  laws  inconsistent  with  this 
Charter. 

''For  the  sole  purpose  of  election  of  the  officers  directed 
in  this  Charter  to  be  elected  by  the  people,  this  Charter 
shall  take  effect  on  and  after  its  approval  by  the  Legisla- 
ture, and  the  election  of  such  ofiicers  shall  be  managed, 
conducted  and  controlled  by  the  Board  of  Election  Commis- 
siouers  in  and  for  the  said  city  and  county  in  ofiflce  at  the 
time  of  such  election. 

"And  for  the  sole  other  purpose  of  the  Mayor  elected 
under  this  Charter  making  the  appointments  provided  in 
this  Charter  to  be  made  by  him,  and  of  the  qualification  of 
the  persons  so  appointed,  this  Charter  shall  take  effect  on 
the  first  day  of  December,  in  the  year  one  thousand  eight 
hundred  and  ninety-nine." 

I  find  nothing  in  the  Constitution  of  the  state  in  conflict 
with  this  provision  of  the  Charter  postponing  the  time  of 
its  operation  until  January  8,  1900. 

Section  8  of  Article  XI  of  the  Constitution  provides  that 
"  if  approved  by  a  majority  vote  of  the  members  elected  to 
each  house,  if  (the  adopted  Charter)  "shall  become  the 
Charter  of  such  city,  or  if  such  city  be  consolidated  with  a 
county,  then  of  such  city  and  county,  and  shall  become  the 
organic  law  thereof,  and  supersede  any  existing  Charter 
and  all  amendments  thereof,  and  all  special  laws  incon- 
sistent with  such  Charter." 

■  There  is  here  no  provision  that  such  Freeholders'  Charter 
shall  immediately  upon  its  approval  by  the  Legislature 
supersede  any  existing  Charter.     This  would  perhaps  be 
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the  effect  in  case  such  Charter  did  not  itself  expressly  or 
impliedly  fix  any  other  date  upon  which  it  was  to  take 
effect.  (People  vs.  Bagley,  85  Cal.,  343.)  But  the  New  Char- 
ter of  San  Francisco,  by  words  clear  and  precise,  as  seen 
above,  and  by  necessary  implication  also,  fixes  a  different 
date. 

Under  this  new  instrument  offices  now  existing  are  abol- 
ished, new  and  entirely  different  offices  are  created,  with 
new  powers  and  with  functions  essential  to  the  harmonious 
working  of  the  new  scheme  of  municipal  government.  And 
it  would  clearly  be  impossible  for  the  New  Charter  to  go 
into  operation  until  the  persons  whose  duty  it  shall  be  to 
carry  it  into  effect  shall  have  been  first  elected  or  appointed. 
To  this  end  the  Charter-makers  fixed  the  time  of  operation 
at  a  date  subsequent  to  that  upon  which  an  election  shall 
be  held,  when  the  officers  provided  for  shall  be  chosen. 
(Section  3,  Chapter  IT,  Article  XI,  New  Charter.) 

The  power  to  fix  upon  the  time  when  the  Charter  shall 
take  effect  flows  necessarily  from  the  express  power  to 
frame  an  organic  law  for  the  municipality. 

I  therefore  advise  that  the  New  Charter  is  not  now  in 
operation,  except  for  the  purposes  of  an  election  to  be  held 
in  November  next;  and  further,  that  for  general  purposes  it 
does  not  go  into  effect  until  January  8,  1900. 

Eespectfully, 

Franklin  K.  Lane. 


Status  of  Litigation  Against  Estate  of  James  G.  Fair,  Involving 
Property  Commonly  Known  as  Fillmore  Street  Wharf. 

February  25,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  have  received  a  communication  from  the 
Mayor  asking  me  to  inform  you  as  to  the  status  of  the  litiga- 
tion concerning  the  city's  property  at  the  foot  of  Fillmore 
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street,  the  title  to  which  is  disputed  by  the  Estate  of  James 
G.  Fair,  deceased. 

The  city  and  county,  in  March,  1892,  began  suit  for  an 
injunction  against  James  G.  Fair  and  E.  L.  Graves  and  ob- 
tained a  temporary  writ  commanding  the  defendants  to  de- 
sist and  refrain  ''from  placing  or  maintaining,  or  causing  to 
be  placed  or  maintained,  piles,  earth,  stone  or  other  obstruc- 
tion upon,  along  or  in  front  of  said  Fillmore  street  wharf, 
and  from  in  any  manner  obstructing  the  use  of  said  wharf, 
as  a  wharf,"  etc.  This  suit  has  not  been  tried  and  is  now 
pending  on  demurrer  to  the  complaint. 

In  the  complaint  it  was  alleged  that  at  that  time  (March, 
1892)  a  double  row  of  piles  had  been  built  within  a  distance 
of  200  feet  of  the  west  line  of  said  Fillmore  street  wharf, 
and  that  Fair  threatened  to  extend  this  work  to  the  north  of 
and  in  front  of  said  wharf,  and  so  as  to  prevent  the  landing 
and  departure  of  vessels  to  and  from  said  wharf. 

I  find  upon  investigation  that  the  work  then  threatened 
by  Fair  has  been  carried  on  by  his  representatives  since  his 
death,  and  that  now  a  bulkhead  of  stone,  rocks,  and  sand 
about  200  feet  in  width  extends  across  the  face  of  the  city's 
property,  as  described,  and  has  been  extended  upon  each 
side  thereof  so  as  to  entirely  cut  off  the  Fillmore  street 
wharf  from  all  connection  by  water  with  the  bay.  The 
waters  enclosed  form  a  stagnant  pond,  into  which  the  sewers 
empty,  so  that  the  city's  wharf  now  ends  in  a  cesspool. 

This  work  has  apparently  been  done  in  disregard  of  the 
temporary  injunction  issued  by  the  Superior  Court,  but  not 
so  in  fact,  for  two  reasons :  (1)  The  writ  does  not  run  against 
the  representatives  of  James  G.  Fair,  deceased,  as  no  sub- 
stitution of  parties  was  made  upon  his  death.  (See  Judson 
vs.  Love,  35  Cal.,  463,  and  Ex  parte  Tinkum,  54  Cal.,  201.); 
and  (2)  the  city  by  ordinance  passed  subsequent  to  the  grant- 
ing of  the  injunction,  authorized  and  ordered  the  construc- 
tion of  the  stone  embankment  along  Lewis  street  which  cuts 
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off  the  Fillmore  street  wharf  from  the  bay.  (See  Resolution 
Ko.  9017,  Third  Series,  of  the  Board  of  Supervisors,  and  con- 
tract with  Warren  &  Malley,  contractors,  dated  November 
1,  1894,  on  file  in  office  of  the  Superintendent  of  Streets.) 

The  right  of  the  city  to  order  this  work  done  was  upheld 
by  the  U.  S.  Circuit  Court  in  the  case  of  the  Pacific  Gas  Im- 
provement Co.  vs.  Ellert  (64  Fed.  Rep.,  421). 

Respectfully, 

Franklin  K.  Lane. 


Bail  Moneys. — Duty  of  City  to  Return  Certain  Moneys  Declared 
Forfeited  by  the  Courts  Under  Misapprehension  of  Facts. 

February  25,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2,379 
(Fourth  Series),  asking  my  opinion  as  to  the  return  of  $250 
bail  money,  forfeited  in  the  case  of  the  People  vs.  P.  J. 
Han  ley. 

The  facts  presented  are  peculiar.  Hanley  was  arrested 
and  admitted  to  bail  in  the  sum  of  $250.  Pending  his 
trial  he  was  again  arrested  upon  another  charge,  and,  fail- 
ing to  secure  bail,  went  to  jail,  where  he  was  when  his 
case  upon  the  first  charge  was  called  before  Judge  Wallace. 
Having  no  attorney  to  represent  him,  and  failing  to  appear 
in  court.  Judge  Wallace  ordered  his  bail  forfeited.  Later, 
and  while  still  ignorant  that  his  bail  had  been  forfeited, 
he  was  tried  upon  both  charges  and  acquitted.  Judge 
Frank  H.  Dunne  thereupon  made  an  order  that  the  bail 
should  be  released,  and  then  it  was  found  by  Arthur  E. 
Mack,  Esq.,  Hanley's  attorney,  that  the  bail  money  had 
already  been  ordered  forfeited. 

There  is  no  doubt  in  my  mind  that  C.  P.  Russell,  who 
deposited  the  money,  could  recover  the  same  from  the  city 
by  suit.     Hanley  was  in  the  City  Prison  at  the  time  his  case 


24 


was  called  for  trial,  and  later  was  tried  and  acquitted. 
Judge  Dunne  made  an  order  vacating  the  order  declaring 
the  bail  forfeited.  I  see,  therefore,  no  reason  why  the  |250 
now  held  bv  the  city  should  not  be  returned  to  Mr.  Russell, 
and  so  adrise. 

Respectfullr, 

Franklin  K.  Lane. 


Taxation. — Power  of  Assessor  to  Assess  a  Street  Railroad  Oper- 
ated in  More  Than  One  County. — Conflict  With  State  Board 
of  Equalization. 

February  27,  1S99. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  Xo.  2,398 
(Fourth  Series),  which  reads  as  follows: 

"Resolved,  That  the  City  and  County  Attorney  be  re- 
quested to  advise  this  Board  whether  the  San  Francisco  and 
San  Mateo  Railway  Company  should  not  be  assessed  by  the 
Assessor  of  this  city  and  county,  instead  of,  as  now,  by  the 
State  Board  of  Equalization." 

The  section  of  the  Constitution  under  which  the  State 
Board  of  Equalization  has  heretofore  acted  in  assessing  the 
San  Francisco  and  San  Mateo  Railway  Company  reads  as 
follows: 

"Art.  XTII,  Section  10. — All  property,  except  as  herein- 
after in  this  section  provided,  shall  be  assessed  in  the 
county,  city  and  county,  town,  township,  or  district  in  which 
it  is  situated,  in  the  manner  prescribed  by  law.  The  fran- 
chise, roadway,  roadbed,  rails,  and  rolling  stock  of  all  rail- 
roads operated  in  more  than  one  county  in  this  state  shall 
be  assessed  by  the  State  Board  of  Equalization,  at  their 
actual  value,  and  the  same  shall  be  apportioned  to  the  coun- 
ties, cities  and  counties,  cities,  towns,  townships,  and  dis- 
tricts in  which  such  railroads  are  located,  in  proportion  to 


the  number  of  miles  of  railway  laid  in  such  counties,  cities 
and  counties,  cities,  towns,  townships  and  districts." 

The  one  question  raised  is  whether  the  San  Francisco  and 
San  Mateo  Railway  Company's  line  is  a  "railroad  operated 
in  more  than  one  county  in  the  state.'' 

Under  Ordinance  No.  2,306  the  right  was  granted  to  Hart- 
zell,  Joost,  and  Thomas  to  build  and  operate  a  "street  rail- 
road'' running  from  Steuart  and  Market  streets  to  the  south- 
erly county  line,  from  which  point  the  road  was  extended 
for  some  distance  into  San  Mateo  County.  This  franchise 
was  later  transferred  to  the  San  Francisco  and  San  Mateo 
Railway  Company.  The  grant  made  specific  reference  to 
Sections  498.  500,  502,  and  503  of  the  Civil  Code,  referring  to 
street  railroad  corporations,  a  strict  compliance  with  which 
was  required. 

Therefore,  that  the  line  of  the  San  Francisco  and  San 
Mateo  Railway  Company  is  a  street  railway  operated  in 
more  than  one  county  in  the  state  must  be  granted.  And 
thus  the  question  becomes  no  broader  than  this:  Are 
street  railways  included  in  the  word  "railroads''  as  used  in 
Article  XIII,  Section  10,  of  the  Constitution? 

No  satisfactory  answer  to  the  question  can  be  found  in 
the  decided  cases.  The  meaning  of  the  word  "railroad" 
depends,  in  each  case,  upon  the  context  and  the  general  in- 
tent of  the  law  in  which  it  is  used.  As  has  been  said  by  our 
Supreme  Court  in  Ferguson  vs.  Sherman  (116  Cal.,  169,  177): 

"We  recognize  that  the  word  'railroad,'  or  'railway,'  as 
used  in  law,  is  broad  enough  to  include  street  railroads,  and 
that  many  cases  have  arisen  where  the  courts  have  held 
that  the  word  does  in  its  signification  include  such  corpora- 
tions; but,  when  all  has  been  said,  each  case  has  been  de- 
termined upon  its  own  facts,  having  in  view  the  circum- 
stances of  the  case,  the  context,  the  presumed  intention  of 
the  lawmakers,  and  the  general  policy  of  the  particular 
state  in  regard  to  the  matter." 
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That  there  is,  however,  a  marked  and  real  distinction  be- 
tween railroads  and  street  railroads,  all  the  cases  admit. 
"  A  railroad  is  for  the  use  of  the  universal  public  in  the 
transportation  of  all  persons,  baggage,  and  other  freight. 
A  street  railway  is  dedicated  to  the  more  limited  use  of  the 
local  public,  for  the  more  transient  transportation  of  per- 
sons only,  and  within  the  limits  of  the  city.  In  the  tech- 
nical sense,  therefore,  a  street  railway  is  not  a  railroad. 
.  .  .  A  'railroad'  and  a  'street  railroad'  or  railway  are.  in 
both  their  technical  and  popular  import,  as  distinct  and  dif- 
ferent things  as  a  road  and  a  street,  or  as  a  bridge  and  a 
railroad  bridge."  (Louisville  and  Portland  Railroad  Co.  vs. 
Louisville  City  Railroad  Co.,  2  Duval  (Ky.),  175.)  This  dis- 
tinction has  been  recognized  in  the  Code  of  this  state,  and 
our  Supreme  Court  has  recognized  it  in  Ferguson  vs.  Sher- 
man, supra. 

It  would  be  to  no  purpose  here  to  refer  to  the  many  cases 
in  which  the  word  railroad  has  been  construed,  and  I  will 
let  it  suffice  to  say  that  while  from  these  authorities  na 
rule  of  definition  can  be  deduced,  they  lean  toward  the  nar- 
rower meaning  of  the  word.  There  is  a  presumption  run- 
ning throughout  the  cases  that  unless  it  is  made  plain  that 
street  railways  were  intended  to  be  included  they  should 
not  be.  It  is  not  sufficient  that  the  provisions  under  con- 
sideration might  be  made  applicable  to  both  kinds  of  rail- 
roads; the  purpose  of  the  lawmakers  to  make  such  applica- 
tion must  be  clear.  "The  words  railroad  and  railway 
may  undoubtedly  be  so  used  as  to  mean  a  street  railway, 
but,  by  popular  usage,  when  used  without  qualifying  words, 
they  are  understood  to  refer  to  commercial  railway's." 
(Fidelity  Loan  &  Trust  Co.  vs.  Douglas,  73  N.W.,1039.)  And 
so,  again,  it  was  said  by  Mr.  Justice  Shiras,  in  a  recent  case: 
"  It  cannot  be  denied  that  there  is,  in  fact,  a  distinction  be- 
tween the  two  kinds  of  railways,  and  an  examination  of  the 
statutes  of  the  state  shows  that  such  a  distinction  is  recog- 
nized in  the  legislation  of  the  state,  and  that,  in  general,  the 
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term  'railroad  or  railway'  is  used  to  designate  the  former 
class,  and  the  words  'street  railway  or  railroad'  the  latter. 
From  this  it  follow  s  that,  unless  the  context  or  subject-mat- 
ter of  a  particular  statute  shows  the  contrary,  the  presump- 
tion is  that  the  Legislature  did  not  intend  to  include  street 
railways  in  the  general  term  of  'railroad  or  railway.' " 
(Manhattan  Trust  Co.  vs.  Sioux  City  Cable  Ry.  Co.,  68  Fed. 
Rep.,  82.) 

I  find  nothing  either  in  the  context  or  in  the  subject  mat- 
ter of  the  section  of  the  Constitution  here  under  considera- 
tion showing  an  intention  to  include  street  railways.  At 
the  time  w^hen  the  Constitution  was  drafted  there  was  no 
street  railway  within  the  state  w'hich  was  operated  in  more 
than  one  county,  so  far  as  I  am  informed.  To  place  such 
railways  under  such  a  provision  of  the  law  was  not  likely, 
therefore,  to  have  occurred  to  the  minds  of  those  who 
drafted  the  law,  or  to  the  people  who  by  their  votes  adopted 
it.  I  have  read  the  proceedings  of  the  Constitutional  Con- 
vention dealing  with  this  section,  and  therein  find  no  evi- 
dence of  an  intention  to  take  from  the  local  governments 
the  power  of  assessing  such  local  improvements,  but,  on  the 
contrary,  the  history  of  the  section  and  the  debates  thereon 
show  it  to  have  been  the  purpose  of  the  Convention  to  leave 
to  the  counties  all  powers  of  assessment  other  than  as  to 
steam  railroads,  freight  and  passenger  carriers,  operated  in 
more  than  one  county.  As  originally  presented  to  the  Con- 
vention, the  section  provided  that  "all  railroad  corpora- 
tions" should  be  assessed  by  the  State  Board.  To  this,  very 
strong  objection  was  made,  one  of  the  chief  opponents  being 
the  present  Justice  of  the  Supreme  Court,  Mr.  Van  Dyke, 
who  pointed  out  that  it  would  take  from  such  counties  as 
Humboldt,  where  small  railroads  run  entirely  within  the 
county,  the  power  of  local  assessment.  And  owing  to  these 
objections  the  section  was  amended  to  read  as  it  does  now. 
But  throughout  the  debate  upon  the  original  section,  which 
plainly  would  have  included  the  street  railways  of  San 


28 

Francisco  and  all  other  cities  in  the  state,  no  such  objec- 
tion was  raised.  The  debate  was  confined  entirely  to  com- 
mercial railroads.  I  am  aware  that  the  courts  have  ex- 
pressed themselves  with  disfavor  upon  this  method  of 
searching  for  the  intent  of  the  law-making  body,  but  I  am 
also  conscious  that  the  courts  themselves,  upon  questions 
of  construction  such  as  this,  frequently  make  such  refer- 
ence to  the  proceedings,  and  it  seems  to  me  proper  and 
useful,  at  least  in  the  present  case. 

When  we  look  to  the  policy  of  the  section,  we  find  further 
reason  why  the  meaning  of  the  word  "railroads"  should  not 
be  stretched  beyond  its  customary  meaning,  where  no  in- 
tention to  the  contrary  is  clearly  manifest.  It  takes  from 
the  counties  powers  of  assessment  which,  by  long  use,  have 
come  to  be  regarded  as  local  rights.  It  destroys  the  power 
of  the  county  in  which  the  valuable  portion  of  the  street 
railway  system  may  be  located  to  declare  what  valuation 
shall  be  put  thereon,  and  gives  such  power  to  a  Board  made 
up  in  greater  part,  necessarily,  of  officials  less  familiar  with 
the  property  and  its  value.  The  courts  would,  I  think,  be 
less  apt  to  depart  from  the  strict  and  narrow  meaning  of 
the  text  in  view  of  the  unusual  extensions  of  state  power 
that  might  result  from  such  broad  construction,  and  the 
serious  limitations  therein  put  upon  the  counties. 

Judge  Sea  well,  of  the  Superior  Court,  has  held,  in  the  case 
of  The  Board  of  Railroad  Commissioners  vs.  Market  Street 
liailway  Compan}-,  No.  59,728,  that  the  Railroad  Commis- 
sioners did  not  have  the  power  to  establish  rates  of  fare  for 
street  car  lines,  though  the  language  of  the  Constitution  is 
that  the  Commissioners  ''shall  have  the  power  and  it  shall 
be  their  duty  to  establish  rates  of  charges  for  the  transpor- 
tation of  passengers  and  freight  by  railroad  or  other  trans- 
portation company.-'  The  words  last  quoted  did  not,  he  held, 
include  street  railroads.  And  in  his  opinion  he  uses  this 
language,  which,  by  the  slightest  paraphrasing,  could  be 
made  quite  as  applicable  to  the  present  question  as  to  the 
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case  then  before  the  court :  "The  agitation  which  led  to  the 
insertion  in  the  Constitution  of  the  provisions  under  consid- 
eration was  wliolly  in  reference  to  the  fares  and  freights  of 
commercial  railroads.  There  was  no  popular  demand  for 
the  regulation  bj'  the  state  of  the  fares  of  street  railroads. 
There  can  be  no  reasonable  doubt  that  if  any  constitutional 
provision  had  been  made  for  regulating  the  fares  of  those 
railroads  it  would  have  vested  the  power  in  the  municipali- 
ties within  the  limits  of  which  the  railroads  are.  The  rates 
of  fare  to  be  charged  by  street  railroads,  like  water  rates 
and  charges  for  gas,  are  a  matter  of  exclusively  local  con- 
cern. It  is  not  reasonable  to  suppose  that  the  framers  of 
the  Constitution  intended  to  deprive  the  people  of  munici- 
palities of  a  power  to  regulate  a  matter  so  important  to 
them,  and  to  vest  it  in  Commissioners,  a  majority  of  whom 
are  not  elected  by  the  people  residing  in  the  locality  affected 
or  responsible  to  them  for  the  manner  in  which  they  perform 
their  official  duties." 

It  is  my  opinion  that  the  provisions  of  Section  10,  Article 
XIII,  of  the  State  Constitution,  do  not  apply  to  street  rail- 
ways. I  cannot,  however,  state  that  this  is  unquestionably 
the  law,  because  a  matter  of  construction  is  merely  the 
opinion  of  the  person  or  body  called  upon  to  interpret. 
And  what  the  opinion  of  the  courts  may  be  I  cannot  fore- 
tell, there  being  no  rule  of  law  or  decided  case  which  de- 
termines the  question. 

I  advise  that  the  property  of  the  San  Francisco  and  San 
Mateo  Railway  Company  in  the  City  and  County  of  San 
Francisco  should  be  assessed  by  the  City  and  County  As- 
sessor and  not  by  the  State  Board  of  Equalization. 

Respectfully, 

Franklin  K.  Lank. 
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Public  Streets.— Width  and  Correct  Location  of  Borland  Street  as 
Shown  on  Official  Maps. 

March  13,  1S99. 
The  Board  of  Supervisors. 

(lEXTLEMEx:  1  am  in  receipt  of  Resolution  No.  2389, 
(Fourth  Series),  asking  for  my  opinion  as  to  the  width  and 
correct  location  of  Borland  street,  between  Dolores  and 
Church  streets. 

It  is  not  possible  to  determine  these  questions  from  the 
abstract  furnished.  While  Borland  street  is  given  as  a 
boundary  in  many  of  the  descriptions  therein  contained, 
there  is  nothing  to  indicate  either  the  exact  location  of  the 
street  or  its  width. 

I  have  gone  to  the  maps  in  the  Surveyor's  office  for  fur- 
ther information,  and  can  find  there  no  satisfactory  solution 
of  these  problems.  The  ''notes  and  surveys''  of  the  City  and 
County  Surveyor  show  that  Borland  street  is  231  feet  north 
of  Eighteenth  street  on  the  line  of  Bolores  street,  and  has 
a  varying  width  of  between  thirty-niue  and  forty  feet.  Bor- 
land street  is  285  feet  south  of  Seventeenth  street  on  the 
line  of  Bolores  street,  according  to  the  surveys  above  re- 
ferred to.  But  on  the  Assessor's  map  the  same  distance  is 
given  as  290  feet.  And  on  the  same  map  the  width  of  Bor- 
land street  at  its  intersection  with  Church  street  is  given 
as  39.6  feet,  and  at  the  intersection  with  Bolores  street  as 
35.1  5-8  feet. 

It  is  therefore  impossible  to  give  the  correct  location  of 
the  street  without  complete  abstracts  showing  the  dedica- 
tion, if  any  there  was. 

Respectfully, 

Franklin  K.  Lank. 
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Street  Railroads.— Duty  of  Sutter  Street  Railway  Company  to 
Abate  Nuisance  Caused  by  Tracks  on  Bush  Street  Upon  the 
Demand  of  the  Municipality. 

March  18,  1899. 

The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2271 
(Fourth  Series),  asking  my  opinion  as  to  the  liability  of  the 
Sutter  Street  Railway  Company  for  the  repairing  of  Bush 
street  in  those  spaces  formerly  occupied  by  the  rails,  and  as 
to  what  proceedings  should  be  taken  by  the  Board  to  compel 
the  said  Railway  Company  to  make  such  repairs  to  said 
street  as  may  be  required. 

By  Order  No.  1823,  the  Board  of  Supervisors  of  this  city 
and  county  granted  to  the  predecessors  in  interest  of  the 
Sutter  Street  Railway  Company  a  franchise  to  maintain 
and  operate  a  street  railway  along  and  upon  Bush  street 
and  Central  Avenue.      The  road  was  not  constructed,  nor 
was   it  operated    in    accordance    with    the    provisions    of 
said  franchise  or  of  the  statutes  of  California,  and  on  the 
27th  day  of  November,  1894,  a  proceeding  was  commenced 
by  the  Attorney-General  of  the  State,  on  relation  of  R.  H. 
Warfield,  against  the  Sutter  Street  Railway  Company,  to 
secure  judicial  declaration  of  forfeiture  of  the  franchise  of 
said  company.     This  proceeding  resulted  in  a  decision  by 
the  Supreme  Court  of  this  state,  declaring  such  franchise 
forfeited  and  imposing  a  fine  of  |5,000  for  the  unlawful  use 
of  the  same.     (People  ex  rel.  Warfield  vs.  Sutter  Street  Rail- 
way Company,  117  Cal.,  601.)    The  decree  of  the  court  was 
that  the  defendant  had  "usurped  and  unlawfully  exercised 
the  franchise  of  maintaining  tracks  and  switches  of  a  street 
railway  upon  and  along  Bush  street,  in  the  said  city  and 
county,  between  Kearny  street  and  Webster  street,  and 
along    Central    Avenue    between    Bush    and    Sacramento 
streets, and  that  said  defendant, be  audit  is, hereby  excluded 
from  the  franchise  and  the  privilege  of  maintaining  and 
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operating  any  street  railway  or  any  part  thereof  upon  or 
along  any  of  the  parts  of  said  streets  or  avenues  herein- 
before described." 

On  August  2nd,  1897,  the  Board  of  Supervisors  adopted 
Kesolution  No.  16,931  (Third  Series),  in  which  the  Sutter 
Street  Railway  Company  was  required  to  remove  the  tracks 
from  Bush  street  within  fifteen  days,  and  directing  the 
Superintendent  of  Streets,  in  the  event  that  the  rails  were 
not  removed  by  the  said  company  within  the  time  allowed, 
to  take  up  the  rails  at  the  expense  of  the  Sutter  Street 
Railway  Company. 

The  company  failed  to  obey  this  order,  and  the  Superin- 
tendent of  Streets,  in  conformity  therewith,  removed  the 
rails,  leaving  the  street  as  it  is  to-day. 

Section  497  of  the  Civil  Code  confers  authority  upon  the 
Board  of  Supervisors  "to  impose  such  terms,  restrictions, 
and  limitations  as  to  the  use  of  streets  and  the  construction 
and  mode  of  operation"  of  street  railways  "as  may,  by  such 
board  or  body,  be  deemed  for  the  public  safety  or  welfare." 
Under  the  authority  delegated  herein,  the  Board  has  the 
power  to  ijrovide,  as  a  condition  of  such  grant,  that  the 
railway  company  shall  restore  the  public  streets  over  which 
its  road  may  be  operated  to  their  former  condition  after  its 
use  thereof  has  ceased.  But  no  such  condition  is  found  in 
the  Bush  street  franchise. 

Section  498  of  the  Civil  Code  declares  that  the  Board  "in 
addition  to  the  restrictions  which  they  are  authorized  to 
impose,  must  require  a  strict  compliance  with  the  following 
conditions.  .  .  .  "Second,  to  plank,  pave,  or  macada- 
mize the  entire  length  of  the  street  used  by  the  tracks, 
.  .  .  and  to  keep  the  same  constantly  in  repair,  flush  with  the 
street,  and  with  good  crossings." 

Such  a  requirement,  so  expressed  in  the  statute,  becomes 
a  condition  attaching  to  every  franchise  and,  as  such,  ob- 
ligatory upon  the  company.     It  follows  that,  during  the  life 
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of  the  Bush  street  franchise,  the  company  exercising  the 
same  was  required  to  keep  that  portion  of  the  street  cov- 
ered by  its  track  constantly  in  repair,  flush  with  the  street, 
and  with  good  crossings.  That,  however,  is  a  condition  in- 
cident to  the  exercise  of  the  franchise,  and  can  have  no 
binding  force  beyond  its  termination.  Clearly,  it  is  not  the 
intention  of  the  language  to  place  a  continuing  obligation 
upon  one  exercising  a  franchise  under  this  section  to  keep 
the  street  constantly  in  repair  after  his  right  to  exercise 
such  franchise  has  ceased  and  determined.  The  language 
itself  admits  of  no  such  interpretation,  but,  on  the  contrary, 
the  obligation  to  keep  certain  portions  of  the  street  in  repair 
limits  the  obligation  to  portions  of  the  "street  used  by  their 
track." 

There  is  therefore  no  statutory  or  contractual  obligation 
devolving  upon  the  Sutter  Street  Railway  Company,  as  a 
street  railway  corporation,  to  remove  the  tracks  and  repair 
the  street. 

But  does  it  follow  that  a  street  railway  corporation,  after 
forfeiture  of  its  franchise,  has  the  right  to  maintain  obstruc- 
tions  upon  the  public  highway? 

Section  3479  of  the  Civil  Code  defines  a  nuisance  to  be 
"  anything  "  which  "unlawfully  obstructs  the  free  passage 
or  use  in  the  customary  manner  of  any  .  .  .  street  or 
highway."  And  the  succeeding  section  declares  a  public 
nuisance  to  be  "one  which  affects  at  the  same  time  an  entire 
community  or  neighborhood,  or  any  considerable  number  of 
persons." 

The  Bush  street  tracks  obstructed  the  free  use  of  the 
street;  if  they  did  so  unlawfully  they  were  a  public  nuisance, 
under  the  section  quoted  above  and  the  decisions  of  many 
courts.  (Amestoy  vs.  Electric  Rapid  Transit  Co.,  95  Cal., 
311 ;  State  vs.  Troy  &  Boston  R.  R.  Co.,  57  Vt.,  144;  Common- 
wealth vs.  Old  Colony  Fall  River  R.  R.  Co.,  14  (jray,  93.) 

The  Supreme  Court  of  this  state,  in  its  decision  upon  the 
right  to  forfeit  the  Bush  street  franchise,  expressly  held 
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the  Sutter  Street  Railway  Company  to  be  a  "trespasser," 
and  to  be  "maintaining"  an  obstruction  in  the  street.  It 
necessarily  follows  that  its  occupancy  of  the  street  by  its 
tracks  was  unlawful;  hence  all  the  conditions  required 
under  the  statute  to  constitute  a  public  nuisance  are  here 
found. 

It  would  not  strengthen  the  position  of  the  Sutter  Street 
Railway  Company  to  contend  that  it  went  upon  the  street 
under  authority  of  law.  If  it  did  so,  it  certainly  lost  all 
right  to  remain  by  its  failure  to  carry  out  its  agreement  with 
the  city. 

Section  3482  of  the  Civil  Code  reads:  "Nothing  which  is 
done  or  maintained  under  the  express  authority  of  the 
statute  can  be  deemed  a  nuisance." 

Whether  the  Bush  street  tracks  were  laid  under  authority 
of  the  statute  or  not — a  question  to  which  there  is  more 
than  one  side  in  view  of  the  company's  failure  to  fulfill  its 
franchise  obligations — this  is  certain,  that  it  has  maintained 
the  tracks  without  such  authority,  otherwise  the  Supreme 
Court  would  have  been  wrong  in  declaring  its  tracks  an  ob- 
struction and  the  company  itself  a  trespasser. 

The  language  of  the  Code  is  but  expressive  of  the  common 
law.  "If  the  thing  producing  injury  (^says  Wood  in  his  work 
on  Nuisances,  page  399)  is  unlawfully  placed  or  permitted  to 
remain  there,  it  is  a  nuisance  per  se."  And  again,  on  page 
373:  "Whatever  is  authorized  by  statute  within  the  scope 
of  legislative  powers  is  lawful,  and  therefore  cannot  be  a 
nuisance.  But  this  must  be  understood  as  subject  to  the 
qualification  that  when  an  act  that  would  otherwise  be  a 
nuisance  is  authorized  by  statute,  it  only  ceases  to  be  a  nui- 
sance so  long  as  it  is  exercised  within  the  scope  of  the 
power  conferred.  If  those  powers  are  exceeded  or  exer- 
cised in  another  or  different  manner  from  that  prescribed  by 
law,  it  becomes  a  nuisance  to  such  excess  and  difference  of 
their  mode  of  exercise." 
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The  powers  granted  to  the  predecessors  of  the  Sutter 
Street  Eailway  Company  did  not  extend  so  far  as  to  give  it 
the  right  to  maintain  these  tracks  after  their  use  for  railway 
purposes  had  ceased.  This  the  courts  have  held  in  the  for- 
feiture proceedings. 

The  fact  is  that  the  tracks  remained  upon  the  street. 
That  constituted  maintenance.  One  maintains  an  obstruc- 
tion whose  duty  it  is  to  remove  it  and  who  does  not  do  so. 

It  is  elementary  law  and  upon  this  principle  all  of  our 
statutes  against  nuisances  are  based,  that  he  who  erects  a 
nuisance  should  abate  it.  "Every  person  owes  certain  du- 
ties to  the  public,  and  the  failure  to  discharge  them,  where- 
by the  public  is  injured,  is  regarded  at  common  law  as  a 
quasi  crime.  Among  these  duties  is  that  of  so  using  his  own 
property  as  not  to  injure  the  public,  being  only  an  enlarged 
application  of  the  maxim  Sic  utere  tuo  ut  alienum  non  laedas, 
and  only  diflering  in  its  violation  in  this  respect  in  the  fact 
that  it  is  treated  as  a  public  offense,  and  is  punishable  by 
fine  or  imprisonment,  according  to  the  circumstances  and 
nature  of  the  offense,  besides  rendering  the  property  pro- 
ducing the  injury,  to  the  extent  necssary  to  prevent  the  in- 
jurious consequences,  liable  to  removal  either  by  judgment 
of  the  courts  or  at  the  mere  motion  of  any  individual  suffer- 
ing special  damages  therefrom." 

In  Fanning  vs.  Osborne  (102  ^.  Y.,  441)  it  is  said:  "The 
structure  (a  railroad  track)  being  a  nuisance  (because  un- 
lawfully upon  the  street),  the  railroad  company  is  under 
legal  obligation  to  remove  it." 

It  was  therefore  the  duty  of  the  Sutter  Street  Railway 
Company  to  remove  whatever  obstruction  it  had  created  or 
maintained  upon  Bush  street  unlawfully. 

Such  obligation  ran  not  only  as  to  the  rails  themselves, 
but  as  to  the  channels  in  which  the  rails  were  laid.  The 
company  had  dug  up  a  portion  of  the  street  to  lay  the  rails, 
and  the  removal  of  the  rails  would  leave  these  channels  in 
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the  street.  Would  the  nuisance  which  the  company  main- 
tained be  altogether  abated  by  the  removal  of  the  rails? 

A  hole  in  the  street,  an  excavation,  may  be  a  nuisance 
quite  as  much  as  can  a  mound  or  an  erection  thereon,  and 
be  subject  to  abatement  (San  Francisco  vs.  Buckman,  111 
Cal.,  25;  Elliott  on  Roads  and  Streets,  p.  483).  Free  pas- 
sage over  and  upon  Bush  street  is  certainly  as  seriously  ob- 
structed by  the  parallel  trenches  where  the  rails  formerly 
were  as  it  was  when  the  rails  were  down. 

The  original  nuisance,  prior  to  the  removal  of  the  rails  by 
the  city,  consisted  of  an  excavation  and  structure  therein, 
the  roadbed  and  the  rails.  The  trespassing  company  being 
guilty  of  maintaining  this  nuisance,  it  could  not  have  re- 
lieved itself  of  its  duty  to  abate  it  by  merely  taking  away 
the  structure  and  leaving  the  excavation.  A  man  who  goes 
upon  the  public  highway  and  digs  a  cellar  over  which  he 
builds  a  house  cannot  be  said  to  have  abated  the  nuisance 
he  created  by  tearing  down  the  house.  The  excavation 
would  still  remain  to  obstruct  the  highway.  Until  he  has 
filled  this  in  and  made  it  fit  for  use  as  a  highway  he  has 
failed  to  do  all  that  the  law  expects  of  him  (Dygert  vs. 
Schenck,  35  Am.  Dec,  575,  and  note;  Elliott  on  Roads  and 
Streets,  p.  477,  and  cases  cited;  same,  p.  487;  Tucker  vs. 
Howard,  128  Mass.,  361;  Creely  vs.  Bay  State  Brick  Co.,  103 
Mass.,  514.) 

It  is  true  that  the  rails  were  removed  by  the  city,  and  the 
channels,  which  remain  to  obstruct  the  street,  may  be  said 
in  a  sense  to  be  the  creation  of  the  city.  But  this  would 
be  a  superficial  view  to  take  of  the  matter.  If  at  the  time 
it  removed  the  rails  the  city  did  not  know  its  full  right,  or 
had  at  that  time  other  plans  which  did  not  require  the  filling 
in  of  the  ruts,  the  creator  of  the  nuisance  does  not  thereby 
gain  a  right  which  it  did  not  have  before.  It  was  the  com- 
pany's duty  to  take  up  the  tracks  and  restore  the  street,  and 
whatever  the  city  may  have  done  upon  the  company's  de- 


37 

fault  does  not  cut  the  city  off  from  its  right  to  require  that 
the  whole  nuisance  be  abated. 

That  the  city  as  a  representative  of  the  state  has  jurisdic- 
tion over  the  streets  within  its  territorial  limits  and  has  the 
right  to  maintain  an  action,  to  prevent  the  unlawful  obstruc- 
tion of  a  street  has  frequently  been  held.  (City  of  San 
Francisco  vs.  Buckman  111  Cal.,  25;  People  vs.  Hollo.day,  93 
Cal.,24;  JamestoT\Ti  vs.  Chicago,  B.«feN.R.Co.,  84  N.W.,  728; 
Eastern  &  A.  R.  Co.  vs.  Inhabitants,  10  C.  E.  Green,  565.) 

The  city,  therefore,  may  bring  a  civil  action  against  the 
Sutter  Street  Railway  Company,  "and  by  the  judgment  the 
nuisance  may  be  enjoined  or  abated,  as  well  as  damages  re- 
covered. (C.  C,  Sec.  3191;  C.  C.  P.,  Sec.  731;  San  Francisco 
vs.  Buckman,  111  Cal.,  25;  Cartwright  vs.  P..  R.  &  A.  \V.  &  M. 
Co.,  30  Cal.,  537;  Gardner  vs.  Stroever,  89  Cal.,  26;  Tubner  vs. 
Cal.  St.  R.  R.  Co.,  66  Cal.,  171;  Lytle  Creek  W.  Co.  vs.  Per- 
dew,  65  Cal.,  417;  Learned  vs.  Castle,  78  Cal.,  454;  Sullivan 
vs.  Royer,  72  Cal.,  248.) 

In  the  forfeiture  proceedings  a  fine  of  $5,000  was  imposed 
by  the  court.  This  was  not  by  way  of  damages;  it  was  ex- 
pressly declared  to  be  a  fine  for  the  usurpation  of  a  fran- 
chise. The  money  went  into  the  State  Treasury.  The 
usurping  company  had  committed  a  wrong  against  the  state 
in  taking  to  itself  the  right  to  operate  cars  upon  a  street 
where  it  had  no  franchise;  hence  the  state  recovered  the 
sum,  not  by  way  of  compensation  to  the  people,  but  by  way 
of  punishment  to  the  offender.  And  the  city  is  not  es- 
topped thereby  from  suing  to  abate  a  nuisance. 

I  ad\ise  that  the  channels  or  ruts  now  remaining  upon 
Bush  street  where  the  rails  formerly  ran  constitute  a  public 
nuisance,  which  the  city  may,  by  civil  action  brought 
against  the  Sutter  Street  Railway  Company,  cause  to  be 
abated. 

Respectfully, 

Franklin  K.  Lane. 


38 

Street  Railroads. — Power  of  Supervisors  to  Order  Pavement  "Cor- 
rugated" Between  Street  Railway  Tracks,  Under  Company's 
Obligation  to  Keep  in  Repair. 

March  22,  1899. 

The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2,523 
(Fourth  Series),  asking  my  opinion  as  to  the  power  of  the 
Board  of  Supervisors  to  compel  the  Sutter  Street  Railroad 
Company  to  "corrugate  the  stone  blocks  on  the  space  pro- 
vided by  law  to  be  kept  in  order  by  the  said  railroad  com- 
pany upon  Sutter  street  westerly  of  Montgomery  street." 

Section  498  of  the  Civil  Code  reads  as  follows: 

"The  city  or  town  authorities,  in  granting  the  right  of 
way  to  street  railroad  corporations,  in  addition  to  the  re- 
strictions which  they  are  authorized  to  impose,  must  require 
a  strict  compliance  with  the  following  conditions:     .     .     . 

"2.  To  plank,  pave  or  macadamize  the  entire  length  of 
the  street  used  by  their  track,  between  the  rails,  and  for  two 
feet  on  each  side  thereof,  and  between  the  tracks,  if  there  be 
more  than  one,  and  to  keep  the  same  constantly  in  repair, 
flush  with  the  street,  and  with  good  crossings;     .     .     ." 

The  duty,  therefore,  rests  upon  the  Sutter  Street  Railroad 
Company  to  keep  the  space  between  its  tracks  and  two  feet 
on  each  side  thereof  in  repair.  If  such  portions  of  Sutter 
street  are  out  of  repair,  having  been  worn  smooth  and  are 
so  slippery  as  to  make  travel  upon  the  street  unsafe,  the 
company  can  be  required  to  make  such  repairs  as  will  re- 
store the  street  to  a  safe  and  useful  condition.  But  the 
city  has  no  power  to  expressly  require  this  company  to 
corrugate  the  stone  blocks.  If  corrugating  the  pavement 
will  remedy  the  evil  complained  of,  the  city  may  accept  such 
repairs,  but  the  city  cannot,  under  the  statute  and  Resolu- 
tion No.  2,523,  compel  the  performance  of  this  particular 
kind  of  work. 

Respectfully, 

Franklin  K.  Lane. 
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Lighting  Service. — Power  of  Supervisors  to  Discontinue  Present 
Service  and  Substitute  That  of  Another  Company,  Without 
Calling  for  Competitive  Bids. 

March  21,  1899. 

The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  yours  of  the  23rd  inst., 
which  reads  as  follows: 

*•  On  last  Monday  at  the  meeting  of  the  Board  of  Supervis- 
ors the  following  offer  was  made  to  the  city  by  the  Mutual 
Electric  Light  Company: 

"  To  the  Honorable,  the  Mayor  and  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco,  California: 

"  'The  undersigned,  Mutual  Electric  Light  Company  here- 
by offers  to  furnish  incandescent  light  for  use  in  the  City 
Hall  in  fifteen  days  from  date  of  acceptance  of  this  offei 
(said  fifteen  days  being  necessary  for  making  undergroun( 
connections  with  electric  wires  in  said  City  Hall)  at  the  rate 
or  price,  of  six  (6)  cents  per  thousand  watt  hours,  being  forty 
(40)  per  cent  less  than  the  price  which  the  city  and  county 
has  been  and  is  now  paying  for  electric  current  used  in  the 
City  Hall.  We  will  furnish  such  bonds  as  may  be  required 
as  a  guaranty  for  the  quality  of  the  light  and  the  efficiency 
of  the  service. 

"  '(Signed)  Mutual  Electric  Light  Co.' 

"Would  you  kindly  advise  us  by  Monday  next  if  the 
Board  has  power  to  discontinue  the  lighting  service  at  pres- 
ent used  in  the  City  Hall  furnished  by  the  San  Francisco 
Gas  &  Electric  Company,  and  if  it  can  authorize  the  accept- 
ance of  the  offer  of  the  Mutual  Electric  Light  Company 
above?" 

Judge  J.  M.  Seawell  has  rendered  an  opinion  in  the  case 
of  Summerhayes  vs.  Broderick,  No.  66,195,  holding  that  the 
contract  for  street  lighting  made  in  June  last  between  the 
city  and  the  San  Francisco  Gas  and  Electric  Company  is  in- 
valid and  void.  I  have  advised  in  a  previous  communication 
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that  the  contract  for  lighting  city  buildings  is  open  to  seri- 
ous objection  as  to  validity.  Acting  upon  these  opinions, 
the  Board  of  Supervisors  would  therefore  be  justified  in  dis- 
continuing the  City  Hall  lighting  service  furnished  by  the 
San  Francisco  Gas  and  Electric  Company,  if  it  deems  such 
action  for  the  benefit  and  advantage  of  the  city. 

As  to  the  right  of  the  city  to  enter  into  an  agreement  with 
the  Mutual  Electric  Light  Company  I  advise  that  the  law 
expressly  requires  contracts  for  lighting  to  be  open  to  com- 
petition. No  contract  can  be  made  without  pursuing  the 
procedure  prescribed  by  the  statute.  The  city  may,  how- 
ever, purchase  from  day  to  day  from  such  company  as  it 
pleases  such  lighting  service  as  it  may  require,  and  may  pay 
therefor  a  reasonable  price.  But  even  this  limited  power  is 
granted  upon  the  assumption  that  it  will  be  exercised  only 
for  such  brief  period  as  may  intervene  before  new  bids  can 
be  received  and  a  proper  contract  entered  into.  (Santa  Rosa 
Lighting  Co.  vs.  Woodward,  119  Cal.,  30.) 

Respectfully, 

Franklin  K.  Lane. 


Official  Advertising. —  Quarterly  and  Monthly  Reports  Not  Re- 
quired to  be  Published  in  Official  Paper  and  Not  Covered  by 
Contract  With  Official  Paper. 

March  31,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  By  Resolution  No.  2,572  (Fourth  Series) 
you  have  requested  my  opinion  as  to  "whether  or  not  all 
monthly  or  quarterly  or  any  reports  of  municipal  officials 
which  are  required  by  law  to  be  advertised,  should  be  so 
advertised  in  the  Evening  Post  newspaper — the  official 
organ  of  the  City  and  County  of  San  Francisco";  also, 
whether  said  newspaper  "is  entitled  to  charge  its  regular 
rates  for  publishing  said  reports  when  required." 

In  reply,  I  beg  to  state  (1)  I  know  of  no  provision  of  law 
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requiring  the  monthly  or  quarterly  reports  of  municipal 
oflScials  to  be  published  in  any  particular  newspaper, 
whether  designated  "ofQcial"  or  otherwise.  (2)  The  con- 
tract between  the  city  and  The  Evening  Post  only  covers 
"orders,  resolutions  and  authorizations,  notices  and  other 
publications  and  advertisements  published  or  caused  to  be 
published  by  the  Board  of  Supervisors  or  the  Clerk  thereof." 
For  any  other  advertising  which  it  may  receive  from  the 
city  or  its  authorized  officials,  The  Evening  Post  or  any 
other  paper  is  entitled  to  charge  its  regular  rates. 

Respectfully, 

Franklin  K.  Lane. 


Taxation.— Power  of  Collector  of  Customs  to  Withhold  "With- 
drawal Entries,"  at  the  Custom  House  Under  Treasury  Reg- 
ulations Having  Force  of  Federal  Statutes. 

April  3,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2,589 
(Fourth  Series),  asking  my  opinion  as  to  whether  or  not 
under  a  certain  decision  cited  by  the  Collector  of  the  Port 
he  is  restrained  from  giving  Mr.  A.  G.  Piatt,  the  expert  of 
the  Committee  on  Assessments  of  the  Board  of  Supervisors, 
the  right  to  inspect  "Withdrawal  Entries''  at  the  Custom 
House  in  this  city. 

The  Collector  has  denied  the  request  of  your  expert  to  in- 
spect Federal  records,  and  claims  to  have  done  so  by  au- ' 
thority  of  the  regulations  obtaining  in  the  Treasury  Depart- 
ment of  the  United  States  Government.  Whatever  my 
opinion  as  to  the  value  of  the  decision  cited  by  him  it  could 
not  affect  his  power  to  prevent  your  access  to  the  records  in 
his  custody.  If  he  had  made  the  refusal  without  citing  any 
justifying  or  supporting  decision  he  would  have  been  within 
his  right,  and  until    otherwise  directed    by    a    competent 
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court  or  the  Secretary  of  the  Treasury,  he  remains  master 
of  the  situation. 

According  to  the  Collector's  letter  addressed  to  the  chair- 
man of  your  Committee  on  Finance,  he  is  not  restrained 
from  granting  this  privilege  by  any  decision,  but  by  the 
regulations  of  the  Treasury  Department,  which  have  fre- 
quently been  held  to  have  the  force  of  Federal  statutes.  (See 
tJ.  S.  vs.  Eliason,  16  Pet.,  291;  Gratiot  vs.  U.  S.,  4  Howard, 
81;  Alvord  vs.  IT.  S.,  95  U.  S.,  356;  Ex  parte  Reed,  100  U.  S., 
13;  In  re  Huttnan,  70  Fed.  Rep.,  699.) 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Statement  of  Warehouseman  Must  be  Demanded. — Not 
Subject  to  Assessment  for  Property  Which  He  Does  Not 
Own. — Sections  428  and  429,  Penal  Code,  Inapplicable. 

April  3,  1899. 
The  Assessor. 

Sir:  Yours  of  March  27,  1899,  reading  as  follows,  is  at 
hiand : 

"  Will  you  please  inform  (1)  whether,  under  the  law,  the 
Assessor  is  obliged  to  exact  a  statement  from  a  proprietor 
or  manager  of  a  warehouse  giving  a  list  of  all  personal 
property  stored  in  his  warehouse,  together  with  the  name 
and  address  of  the  owner. 

"  (2)  Upon  the  refusal  of  said  properietor  or  manager  to 
furnish  such  statement,  has  the  Assessor  the  right  to  en- 
force that  portion  of  Section  3632  of  the  Political  Code  of 
the  State  of  California  which  relates  to  the  penalty  for  re- 
fusing to  furnish  the  statement  required  by  law? 

"  (3)  If  such  warehouse  proprietor  or  manager  refuses  to 
furnish  such  statement,  can  he  be  assessed  under  Section 
3633  for  the  goods  in  his  warehouse? 
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"(4)  Can  he  be  proceeded  against  under  Section  428  or  429 
of  the  Penal  Code?" 

I  answer  the  above  questions  in  the  order  put. 

(1)  The  Assessor,  under  Section  3629  of  the  Political  Code, 
is  required  to  "exact  from  each  person  a  statement  under 
oath  setting  forth  specifically  all  the  real  and  personal  prop- 
erty owned  by  such  person,  or  in  his  possession,  or  under  his 
control  at  twelve  o'clock  M.  on  the  first  Monday  in  March." 

This  language  has  been  given  an  interpretation  as  apply- 
ing to  warehousemen  in  the  case  of  Weyse  vs.  Crawford,  85 
Cal.,  196,  in  which  it  is  said: 

"It  is  the  duty  of  the  Assessor  to  demand  from  each  per- 
son liable  to  assessment  in  his  county  a  statement  to  be 
made  under  oath,  as  provided  in  Sections  3629  and  3630  of 
the  Political  Code.  If  he  makes  that  statement,  then,  no 
matter  how  false  the  Assessor  may  believe  it  to  be,  he  has 
no  power  thereafter  to  make  an  arbitrary  assessment  on  the 
ground  of  neglect  or  refusal  to  return  a  statement.  But  if 
the  Assessor  believes  the  statement  to  be  false,  he  has  a 
right,  under  Section  3632,  to  subpoena  the  party  making  the 
statement,  and  also  any  other  person  whom  he  may  suppose 
to  have  knowledge  upon  the  subject,  and  examine  him  or 
them  on  oath,  as  witnesses  are  examined,  touching  any 
property  which  is  assessable  in  his  county." 

If,  therefore,  a  warehouseman  makes  return  of  the  prop- 
erty which  he  owns,  he  has  so  far  complied  with  the  law  as 
to  protect  him  against  arbitrary  assessment  for  neglect  to 
file  a  statement.  If  later  he  appears  before  the  Assessor 
when  subpoenaed  and  testifies,  he  has  done  all  that  the  law 
requires.  "For  false  returns  or  false  testimony  upon  exami- 
nation there  are  other  and  more  severe  penalties." 

(2)  But  a  warehouseman  is  not  exempt  from  inquiry  as  to 
the  property  he  may  have  within  his  warehouse.  This  may 
be  procured,  if  not  given  voluntarily,  by  the  procedure  laid 
<iown  in  Section  36-32  of  the  Political  Code.     If  any  person 
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refuses  to  appear  and  testify,  when  requested  so  to  do  by 
the  Assessor,  in  relation  to  "any  statement,"  the  person  so 
refusiufj  shall  be  subject  to  a  penalty  of  one  hundred  dollars 
for  each  refusal.  It  is  the  Assessor's  duty  to  find  out  what 
property  subject  to  taxation  is  within  the  county  and  the 
manner  is  laid  down  in  the  statute  by  which  this  informa- 
tion may  be  obtained  from  any  person  ''whom  he  may  sup- 
pose to  have  knowledge  upon  the  subject." 

(3)  Weyse  vs.  Crawford  holds  that  a  warehouseman  can- 
not be  assessed  on  property  in  his  warehouse  which  he  does 
not  own.  An  arbitrary  assessment,  such  as  Section  3633 
provides  for,  cannot,  therefore,  be  made  against  a  ware- 
houseman wbo  has  given  a  statement  of  all  the  property  he 
owns. 

(4)  Sections  428  and  429  of  the  Penal  Code  do  not  apply 
under  such  circumstances  as  are  here  presented. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Goods  in  Transit  and  in  Storage  When  Owned  by  Cor- 
poration Having  Its  Principal  Place  of  Business  in  This  City 
and  County. 

April  5,  1899. 

The  AssESSon. 

Sir:  T  am  in  receipt  of  yours  of  the  25th  inst.,  asking  (1), 
"whether  a  shipment  of  tin  plate  belonging  to  a  firm  whose 
principal  place  of  business  is  in  this  city,  and  said  tin  plate 
being  in  this  city  on  the  first  Monday  in  March  but  in  transit 
to  the  place  of  use,  namely,  Alaska,  can  justly  be  assessed  to 
the  owners  where  it  is  located  at  the  period  at  which  assess- 
ments are  made?"  and  (2).  "whether  the  salmon  stored  here, 
but  destined  for  some  other  port,  is  justly  assessable?" 

In  my  ojjiuion,  neither  the  tin  plate  nor  the  salmon,  if  in 
tratmi,  is  subject  to  assessment  in  this  city  and  county. 
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The  facts  as  presented  by  the  Alaska  Packers'  Associa- 
tion in  their  letter  accompanying  your  communication  are 
these : 

"The  American  tin  plates  that  were  here  on  March  6th 
were  under  a  contract,  the  terms  of  delivery  from  New  York 
being  as  follows:  'First  shipment  of  plates  to  arrive  at  San 
Francisco  about  March  1st,  1899,  and  then  to  be  continued 
in  about  equal  quantities  daily  during  the  whole  of  March, 
1899,-  This  time  of  delivery  having  been  specified  with  the 
view  that  the  goods  were  to  arrive  to  go  from  rail  to  our 
vessels  as  loading  for  Alaska,  and  were  so  shipped  with  the 
understanding  that  they  would  be  held  at  Victoria  and 
reach  here  by  steamer  accordingly,  in  place  of  which  the 
steamship  company  brought  them  here  immediately  upon 
their  arrival  at  Victoria,  and  therefore  the  reason  they  were 
in  store  in  San  Francisco.  They  are  now  being  placed  on 
board  our  ships  daily  for  our  requirements  in  Alaska,  and 
are  intended  for  that  use  exclusively. 

"Regarding  canned  salmon,  we  would  explain  that  Messrs. 
J.  K.  Armsby  Co.,  Chicago,  Messrs.  Gollin  &  Co..  Melbourne, 
Australia,  and  Messrs.  Balfour,  Williamson  &  Co.,  Liver- 
pool and  London,  are  the  sole  agents  for  the  sale  of  our 
product,  and  the  salmon  which  was  in  warehouse  on  the  6th 
of  March  was  subject  to  sales  by  them  and  shipment  at  such 
time  as  they  might  direct,  in  accordance  with  the  terms  for 
which  their  deliveries  might  call."* 

As  to  the  tin  plates,  I  beg  to  advise  that  if  they  are  here 
awaiting  reshipment  and  in  transit,  as  your  communication 
states,  they  have  not  become  part  of  the  general  mass 
of  property  within  the  state,  and  to  tax  them  would  be  con- 
trary to  the  provisions  of  the  L^nited  States  Constitution. 
"We  regard  it  as  established  that  no  State  can  impose  a  tax 
upon  freight  transported  from  state  to  state,"  says  the 
U.  S.  Supreme  Court  in  the  State  Freight  Tax  Case,  15  Wal- 
lace, 232,  281. 

"It  would  be  a  most  serious  evil  and  direct  obstruction  of 
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interstate  commerce  for  auy  state  to  exercise  the  power  of 
taxing  property  while  in  commercial  transit  to  other  states 
or  countries."    (Ogilvie  vs.  Crawford  Co.,  7  Fed.  Rep.,  745.) 

"xV  tax  on  property  belonging  to  a  citizen  of  another  State 
in  its  transit  to  markets  in  other  states  which  is  delayed 
within  a  state,  not  for  the  purpose  of  sale  but  merely  for 
separation  and  assortment  for  the  convenience  of  shipping, 
is  a  tax  on  commerce  among  the  states.  (State  vs.  Engle, 
34  N.  J.  L.,  425.) 

In  the  last  cited  case,  one  very  similar  to  that  presented 
here,  the  court  says:  "It  is  not  the  person  against  whom  it 
is  assessed  that  determines  whether  the  taxation  is  within 
the  power  of  the  state.  If  a  tax  can  be  levied  on  the  quan- 
tit}^  (of  coal)  on  the  wharf  within  the  state  when  the  assess- 
ment is  made,  why  not  on  every  ton  sent  across  the  state 
through  the  year?  A  cbange  in  the  mode  and  time  of  as- 
sessment is  all  that  would  be  necessary  to  accomplish  that 
purpose." 

The  fact  that  this  is  the  home  of  the  corporation  which  is 
sending  the  tin  plate  to  Alaska  does  not,  to  my  mind,  in  any 
wa}-  change  or  affect  the  application  of  the  general  doctrine. 
Had  the  plates  been  allowed  to  remain  at  Victoria  instead 
of  being  brought  to  this  city  for  reshipment  to  Alaska,  there 
can  be  no  question  under  the  decisions  but  that  the  local 
corporation  could  not  have  been  taxed  for  them.  Had  the 
property  been  brought  across  the  continent  by  the  Northern 
Pacific  Railroad  and  landed  at  a  Puget  Sound  port  for  ship- 
ment elsev/here  it  could  not  be  taxed  in  this  city.  It  must 
follow  that  no  extra  burden  is  imposed  upon  the  local  cor- 
poration for  bringing  the  goods  to  this  city  for  reshipment, 
unless  our  laws  are  intended  to  impede  home  corporations 
from  availing  themselves  of  the  advantages  of  our  home 
ports. 

My  conclusion  is  that  while  in  transit  property  has  no 
situs  for  purposes  of  taxation,  and  if  it  happens  to  pass 
througli  the  state  where  the  owner  resides  it  is  as  free  from 
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taxation  as  if  it  had  taken  a  foreign  route.  Section  3638 
of  the  Political  Code  reads:  "All  personal  property  con- 
signed for  sale  to  any  person  within  this  state,  from  any 
place  out  of  this  state,  must  be  assessed  as  other  property." 
Property  not  so  consigned  for  sale  to  any  person  within  this 
state  would,  therefore,  not  appear  to  be  subject  to  taxation 
here.  The  tin  plates  intended  for  Alaskan  use  would  fall 
within  this  exception.  I  do  not  base  my  conclusion,  how- 
ever, upon  this  point,  but  on  the  broader  ground  stated 
above. 

The  salmon  brought  here  by  the  owner  and  held  here  in 
original  packages  subject  to  orders  from  agents  elsewhere, 
is  not  so  clearly  in  transit  as  the  tin  plate.  This  is  its  pres- 
ent resting  place.  It  may  never  go  elsewhere.  Contingen- 
cies may  arise  which  will  compel  its  owners  to  sell  it  here. 
The  present  intention  to  ship  it  abroad  I  do  not  doubt,  but, 
as  was  said  in  State  Trust  Co.  vs.  Chehalis  County  (79  Fed. 
Kep.,  282),  "an  intention  to  remove  at  some  future  time  de- 
pending upon  certain  contingencies  which  might  or  might 
not  happen  is  wholly  insufficient."  In  this  case  the  court 
quotes  with  approval  the  language  in  Carrier  vs.  Gordon  (21 
Ohio  St.,  605):  "The  safer  and  better  rule  is  to  consider 
property  actuall}^  in  transit  as  belonging  to  the  place  of  its 
destination,  and  property  not  in  transit  as  property  in  the 
place  of  its  situs,  without  regard  to  the  residence  of  the 
owner,  or  his  residence  in  or  out  of  the  state." 

What  is  the  destination  of  this  salmon?  Did  it  have  a 
destination  when  it  started  from  Alaska  other  than  San 
Francisco? 

If  under  the  contract  which  the  Alaska  Packers'  Associa- 
tion has  with  foreign  agents  it  can  be  said  to  have  been  des- 
tined definitely  for  Melbourne  or  Chicago  or  Liverpool  when 
it  left  its  place  of  manufacture  in  Alaska,  it  would  properly 
come  within  the  rule  as  to  goods  in  transit.  This  rule 
recognizes  that  delays  of  days  and  some  times  weeks  may 
arise  in  the  course  of  transportation,  owing  to  strikes,  wash- 
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outs,  insufficient  carrying  facilities  or  other  causes.  It  has 
been  held  that  the  exporter  may  have  time  within  which  to 
gather  his  property  into  depot  or  other  place  preliminary 
to  shipment,  and  thus  come  within  the  exemption  as  to 
taxation  (Ogilvie  vs.  Crawford  Co.,  supra).  And  on  the  other 
hand,  it  has  been  held  that  property  w/a7e  not  yet  in  the  hands  of 
the  carrier,  though  having  been  brought  in  carts  or  shipped 
down  a  river  to  a  shipping  port,  where  it  is  the  intention  of 
the  owner  to  ship  it,  is  subject  to  taxation  (Coe  vs.  Errol,  116 
U.  S.,  517).  So  that  in  view  of  this  conflict  between  cases 
difficult  to  distinguish  it  may  be  said  that  each  case  has  been 
decided  upon  its  own  facts.  I  advise,  therefore,  that  if  you 
find — and  it  is  within  your  power  to  discover  the  facts — that 
this  salmon  had  a  place  of  destination  other  than  this 
city  when  it  left  Alaska,  and  that  this  is  not  a  place  of 
possible  sale,  but  a  mere  stopping  place  en  route,  that  it  is 
not  subject  to  taxation;  otherwise,  that  it  is  so  subject. 

Respectfully, 

Franklin  K.  Lank. 


Sparring  Contests. — Power  to  License. — Interpretation  of  Section 
412  of  Penal  Code. — Statute  Creating  a  Public  Offense  Does 
Not  Deal  With  a  Municipal  Affair. 

April  10,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2655 
(Fourth  Series),  which  reads  as  follows : 

'•Resolved,  that  the  opinion  of  the  City  and  County  Attor- 
ney be  and  is  hereby  requested  as  to  whether  or  not  this 
Board  is  bound  by  the  provisions  of  the  act  of  the  Legisla- 
ture passed  at  the  last  session,  and  must  impose  an  annual 
license  upon  incorporated  athletic  clubs  proposing  to  hold 
boxing  contests  or  exhibitions,  and  as  to  whether  or  not  this 
Board  can  grant  any  person  or  company  such  privilege  on 
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other  or  additional  conditions,  and  the  payment  of  such 
license  as  this  Board  in  its  judgment  may  prescribe." 

The  statute  referred  to  in  the  above  resolution  is  entitled 
"An  Act  to  amend  Section  412  of  the  Penal  Code,  relating 
to  boxing  or  sparring  matches  and  prize  or  ring  fights,"  and 
reads : 

"Section  1.  Section  four  hundred  and  twelve  of  the  Penal 
Code  is  hereby  amended  to  read  as  follows:  'A  person  who, 
within  this  state,  engages  in,  instigates,  aids,  encourages,  or 
does  any  act  to  further  a  contention  or  fight,  without  wea- 
pons, between  two  or  more  persons,  or  a  fight  commonly 
called  a  ring  or  prize  fight,  either  within  or  without  the 
State,  or  who  engages  in  a  public  or  private  sparring  ex- 
hibition, with  or  without  gloves,  within  the  state,  or  who 
sends  or  publishes  a  challenge  or  acceptance  of  a  challenge 
for  such  a  contention,  exhibition  or  fight,  or  carries  or  de- 
livers such  a  challenge  or  acceptance,  trains  or  assists  any 
person  in  training  or  preparing  for  such  contention, 
exhibition  or  fight,  shall  be  guilty  of  a  felony,  and  upon 
conviction  shall  be  fined  not  less  than  one  thousand  dol- 
lars nor  more  than  five  thousand  dollars,  and  be 
imprisoned  in  the  state  prison  not  less  than  one  year  nor 
more  than  three  years;  provided,  however,  that  sparring 
exhibitions  not  to  exceed  (a  limited  number  of)  rounds  with 
gloves  of  not  less  than  five  ounces  in  weight  may  be  held  by 
a  domestic  incorporated  athletic  club  upon  the  prepayment 
by  such  club  of  an  annual  license  to  be  fixed  by  the  Super- 
visors of  each  county;  provided,  further,  that  such  club  have 
a  physician  in  attendance  to  examine  the  boxers  prior  to 
each  exhibition  and  determine  whether  or  not  they  are  in 
perfect  physical  condition.' " 

The  proviso  clause — that  portion  of  the  section  relating  to 
limited  round  sparring  exhibitions — must  be  considered  as 
a  limitation  upon  and  partial  interpretation  of  the  enacting 
clause  preceding.  This  is  not  an  uncommon  form  of  legisla- 
tion, and  the  value  and  effect  of  such  modifying  clauses  is 
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well  establish(?d.  "A  proviso  is  something  engrafted  upon 
a  preceding  enactment" — says  Sutherland  in  his  work  on 
Statutory  Conatruclion,  i>.  294 — "and  is  legitimately  used 
for  the  purpose  of  taking  special  cases  out  of  a  general 
class,  or  against  misinterpretation.  The  general  intent  will 
be  controlled  by  the  particular  intent  subsequently  ex- 
pressed." Read  in  the  light  of  this  rule  of  interi)retation, 
the  statute  is  to  the  general  effect,  that  all  persons  partici- 
pating in  public  or  private  sparring  exhibitions  or  a  prize 
fight  shall  be  guilty  of  a  felony,  but  the  participants  in  spar- 
ring exhibitions,  if  given  under  certain  conditions  set  forth 
in  the  proviso,  are  not  so  guilty.  The  Legislature,  as  will 
be  noticed,  has  made  a  nice  distinction  between  a  sparring 
exhibition  and  a  prize  fight.  Prize  fights  still  remain  ob- 
noxious to  the  law,  but  sparring  exhibitions  for  a  limited 
number  of  rounds  with  five-ounce  gloves,  and  held  under  the 
ausjjices  and  protection  of  incorporated  athletic  clubs  who 
have  paid  such  license  fee  as  may  be  required,  are  given  pro- 
tection by  the  statute. 

This  act  having  gone  into  effect  immediately  upon  its 
passage,  is  now  the  law,  in  and  for  San  Francisco,  and  else- 
where throughout  the  state.  The  constitutional  inhibition 
against  the  control  of  municipal  afl'airs  by  general  laws  has 
no  relevancy  here.  A  statute  defining  a  public  offense  and 
fixing  the  penalty  for  its  breach  does  not  deal  with 
a  municipal  affair.  The  section  itself  is  evidence  on  behalf 
of  this  contention.  As  it  stood  originally,  participants 
in  prize  fights  and  sparring  exhibitions  were  declared 
guilty  of  a  felony.  This  was  a  general  law,  ap- 
plicable wherever  the  courts  of  California  had  juris- 
diction. It  is  certainly  none  the  less  a  law,  en- 
forceable in  San  Francisco  as  well  as  elsewhere,  because  it 
has  now  been  made  more  definite  in  meaning  by  the  exclu- 
sion of  a  certain  class  of  performances  from  its  general  pur- 
view. 

You  ash  further  if  you  must  impose  an  annual  license  up- 
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on  incorporated  athletic  clubs  proposing  to  hold  boxing  con- 
tests or  exhibitions.  The  statute  provides  that  sparring  ex- 
hibitons  may  be  held  by  certain  clubs  "upon  the  prepay- 
ment by  such  cinb  of  an  annual  license  to  be  fixed  by  the 
Supervisors  of  each  county." 

There  is  in  this  language  no  direction  positive  and  explicit 
requiring  the  Board  of  Supervisors  to  fix  a  license  for  spar- 
ring exhibitions  in  each  county.  There  is  not  even  an  impli- 
cation that  each  county  must  necessarily  fix  such  a  license. 
The  Act  is  an  amendment  to  the  Penal  Code.  It  does  not 
purport  to  do  more  than  define  a  certain  crime.  If  it  did  the 
proviso  would  not  have  been  germane  and  relevant  to  the 
enacting  clause.  It  does  not  say  to  the  Board  of  Supervi- 
sors of  Siskiyou  County  or  Inyo  County,  "you  must  fix  a  li- 
cense for  incorporated  athletic  clubs  giving  sparring  exhi- 
bitions." But  it  docs  say  that  if  one  now  participates  in  a 
sparring  exhibition  given  by  an  incorporated  athletic  club 
which  has  paid  the  license  fee  fixed  therefor  by  the  Board 
of  Supervisors,  he  is  no  longer  guilty  of  a  felony.  And  if 
the  Board  of  Supervisors  does  license  sparring  exhibitions  of 
the  kind  herein  considered  it  will  now  be  acting  within  the 
law.  But  the  statute  does  not  compel  the  Board  to  fix  an 
annual  license. 

Further,  the  Board  may,  within  its  comprehensive  police 
powers  as  a  municipal  legislative  body,  impose  other  condi- 
tions than  those  set  forth  in  the  statute  upon  such  exhibi- 
tions. But  such  conditions  should  be  imposed  by  general 
order  or  resolution  applying  to  all  such  exhibitions  and 
must  not  conflict  with  conditions  imposed  by  the  statute.  If 
a  license  is  fixed  it  must  be  reasonable;  as  must  all  other 
regulations  imposed. 

Respectfully, 

Franklin  K.  Lane. 
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Litigation. — History  of  Conniff  Claim  for  Damages  Caused  by 
Raising  the  Grade  of  Montgomery  Avenue. — Advisability  of 
Compromising  Same. 

ApHl  11,  1899. 

The  Board  ot  Supervisors. 

Gentlemen":  I  am  in  receipt  of  Resolution  2s'o.  2.4S3 
(Fourth  Series),  which  reads  as  follows: 

"AMiereas,  A  communication  from  M.  Connifi  was  filed 
in  the  office  of  the  Clerk  on  Febmarr  IS.  1S90.  -offering  to 
compromise  his  claim  amounting  to  eightr-eight  hundred 
and  forty  (fS.S40i  dollars,  for  damage  to  his  property  on 
Houston  street,  between  Taylor  and  Jones  streets,  for  the 
sum  of  sixty-five  hundred  » $6,500)  dollars  as  a  settlement 
in  full."  therefore. 

"Resolved.  That  the  subject  matter  of  said  communica- 
tion be.  and  is.  hereby  referred  to  the  City  and  County  At- 
torney for  his  opinion  as  to  whether  or  not  it  is  advisable  for 
the  City  and  County  to  compromise,  and  whether  the  Board 
of  Supervisors  has  power  to  compromise  the  claim  pre- 
sented, or  whether  the  damages  claimed  are  presumptively 
continuing  damages  only  and  not  actual  damages  sus- 
tained."" 

Mr.  Conniff  is  the  owner  of  a  piece  of  land.  19  feet  by  60 
feet,  situated  on  Houston  street  between  Taylor  and 
Jones  streets,  in  this  city  and  county.  He  claims  that 
his  property  has  been  injured  by  raising  the  grade  of  Mont- 
gomery Avenue,  which  shut  off  a  natural  water-course,  and 
thereby  caused  water  to  flow  back  upon  his  lot.  making 
it  unfit  for  building  purposes. 

In  ISSl.  Mr.  Conniff  brought  suit  against  the  city  to  re- 
cover .$3,200  damages,  and  was  awarded  $4.50.  This  judg- 
ment was  affirmed  by  the  Supreme  Court,  which  held  that 
in  building  the  Montgomery  Avenue  embankment  and 
"  thereby  obstructing  the  natural  flow  of  surface  waters  and 
causing  them  to  run  over  and  permanently  remain  on  an- 
other's  property"  the  city  had  made  itself  liable  for  dam- 
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ages.  Following  this  case,  Mr.  ConnifiE  brought  seven  other 
actions  from  time  to  time,  and  has  recovered  j  udgments  for 
damages  and  costs  amounting  to  something  over  $2,400. 
Mr.  Conniff's  lot  is  assessed  at  §200. 

The  city  has  been  successful  in  but  one  of  the  Conniff 
cases  tried,  and  that  upon  the  testimony  of  experts  which 
went  to  show  that  the  nuisance  had  been  abated  and  that 
the  land  is  now  in  a  condition  to  be  safely  built  upon.  But, 
since  this  victory  for  the  citv,  another  judgment  was  re- 
covered by  Mr.  Conniff  in  1896. 

If  it  should  appear  to  vou,  after  taking  testimonj,  that 
the  nuisance  continues;  that  is  to  say,  that  the  property 
remains  unfit  to  build  upon  by  reason  of  the  water  flowing 
back  upon  it  when  stopped  by  Montgomery  Avenue,  then 
I  would  advise  a  settlement;  but  not  under  any  circum- 
stances at  any  such  absurdly  large  figure  as  Mr.  Conniff 
asks. 

If  the  Board  agrees  to  a  settlement  with  Mr.  Conniff,  it 
should  be  finally  made  after  suit  is  brought,  and  by  way  of 
compromise. 

As  I  understand  Mr.  Conniff's  petition,  he  wishes  to  make 
a  settlement  with  the  city  for  injuries  past  and  for  injuries 
to  come;  he  will  release  the  city  from  all  liability  for  a 
consideration. 

Respectfully, 

Fraxkltx  K.  Laxf. 


Taxation. — Consigned  Goods. — Conflict  Between  Code  and  Rules 
of  State  Board  of  Equalization. — Money  in  Hands  of  General 
Agent  of  Insurance  Companies. — Premiums  Due. — Shares  of 
Stock. 

April  15,  1899. 
The  Board  of  Supervisors. 

Gentlemen:     I  am  in  receipt  of  a  communication  from 
A.  G.  Pratt,  Esq.,  expert  of  your  Committee  on  Personal 
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Property  Assessments,  and  E.  L.  Perrault,  Esq.,  chairman  of 
your  Committee  on  Finance  and  Auditing,  submitting  these 
questions,  which  I  shall  consider  in  their  order: 

1st.  "Consigned  Goods. — See  Political  Code,  Sec.  3,638; 
also  Sec.  24  of  the  Rules  and  Regulations  of  the  State  Board 
of  Equalization.  These  seemingly  conflict.  By  which  is 
the  assessment  to  be  governed." 

Where  there  is  a  conflict  between  the  rules  and  regulations 
of  the  State  Board  of  Equalization  and  a  statute,  the  latter 
must  govern.  The  Board  of  Equalization  has  power  to 
make  only  such  rules  and  regulations  as  shall  not  conflict 
with  the  Constitution  and  statutes  of  the  state.  See  Sec. 
3,G92,  Political  Code.) 

Section  3,638  of  the  Political  Code  reads: 

"All  personal  property  consigned  for  sale  to  any  person 
within  this  state  from  any  person  out  of  this  state  must 
be  assessed  as  other  property." 

Section  4  of  the  Rules  and  Regulations  of  the  Board  of 
Equalization  reads: 

"What  are  known  as  consigned  goods  in  the  possession  of 
any  person  in  this  state,  consigned  to  such  person  from  any 
place  out  of  this  state  for  sale,  as  required  by  Section  3,638 
of  the  Political  Code,  are  to  be  assessed  as  other  property. 
The  only  exception  allowable  to  this  general  requirement 
is  in  cases  where  goods  consigned  from  a  foreign  state  or 
country  remain,  and  at  the  time  of  assessment  are,  in  un- 
broken or  unopened  original  packages,  in  the  hands  of  the 
importer  or  consignee." 

The  rule  as  laid  down  by  the  Board  of  Equalization  is 
upheld  by  the  decisions  of  the  Supreme  Court  of  the  United 
States  so  far  as  to  exempt  from  state  taxation  all  goods 
imported  or  consigned  from  foreign  countries  and  held  by 
importer  or  consignee  in  original  packages. 

The  most  direct  and  positive  expression  of  the  Federal 
Supreme  Court  upon  this  question  is  to  be  found  in  a  case 
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that  went  up  from  California  respecting  an  unbroken  case 
of  champagne,  imported  by  the  house  of  Low  &  Co.,  which 
the  Tax  Collector,  Austin,  levied  upon.  (Low  vs.  Austin,  13 
Wall.,  29.)  The  District  Court  of  the  State  held  the  levy  to 
be  illegal,  as  the  goods  were  exempt  under  that  provision 
of  the  Constitution  of  the  United  States  which  ordains  that 
''No  state  shall,  wihout  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports."  The  Supreme 
Court  of  this  state  reversed  the  lower  court.  The  Supreme 
Court  of  the  United  States  was  then  appealed  to,  and  there 
the  champagne  was  held  to  be  free  from  taxation.  Mr.  Jus- 
tice Field,  who  wrote  the  opinion  of  the  court,  followed  the 
reasoning  of  Mr.  Chief  Justice  Marshal  in  the  case  of  Brown 
vs.  Maryland  (12  Wheaton,  419),  in  which,  for  the  first  time, 
the  principle  was  directly  declared  that  a  state  has  no 
power  to  lay  a  tax  or  burden  of  any  kind  upon  goods  im- 
ported from  a  foreign  country  until  they  have  either  passed 
from  the  importer's  hands  or  the  original  package  has  been 
broken. 

"When  the  importer  has  so  acted  upon  the  thing  imported 
that  it  has  become  incorporated  and  mixed  up  with  the 
mass  of  the  property  in  the  country,  it  has,  perhaps,  lost  its 
distinctive  character  as  an  import,  and  has  become  subject 
to  the  taxing  power  of  the  State;  but  while  remaining  the 
property  of  the  importer,  in  his  warehouse,  in  the  original 
form  or  package  in  which  it  was  imported,  a  tax  upon  it  is 
too  plainly  a  duty  on  imports  to  escape  the  prohibition  in 
the  Constitution."     (Brown  vs.  Maryland,  supra.) 

There  has  been  no  deviation  from  the  principle  here  laid 
down  throughout  the  century. 

Whether  goods  imported  into  this  state  from  a  sister 
state,  and  here  held  in  the  original  package  by  the  importer, 
are  subject  to  state  taxation  while  in  such  condition,  has 
not  been  definitely  determined  by  the  Supreme  Court  of  the 
United  States.  But  it  has  been  held  that  the  Constitutional 
inhibition  upon  state  taxation  of  imports  does  not  prevent 
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state  taxation  of  property  which  is  the  subject  of  commerce 
between  the  states.  (Woodruff  vs.  Parham,  2  Wall.,  123; 
Hinson  vs.  Lott,  8  Wall.,  148;  Brown  vs.  Houston,  39  Am. 
Rep.,  284.) 

The  undetermined  question  is  as  to  the  effect  upon  im- 
ports between  the  states  of  that  provision  of  the  Federal 
Constitution  reserving  to  Congress  control  over  interstate 
commerce.  If  the  same  test  as  to  when  goods  become  in- 
corporated into  the  general  mass  of  the  property  of  the 
state  should  be  applied  to  such  imports  between  states  as 
is  applied  to  imports  from  foreign  countries,  all  goods 
brought  into  this  state  from  other  states,  and  held  here  in 
original  packages  by  the  importer,  would  be  free  from  state 
taxation,  because  not  yet  a  part  of  the  general  mass  of  the 
wealth  of  the  state.  That  is  to  say,  if  a  tax  upon  goods 
brought  from  a  sister  state  and  held  here  in  original  pack- 
age is  an  obstruction  to  commerce  between  the  states,  or  a 
regulation  thereof,  such  tax  might  be  regarded  as  invalid 
and  void  because  in  contravention  of  the  powers  granted 
Congress  to  regulate  commerce. 

The  Supreme  Court  of  the  United  Statesi  has  avoided 
definitely  passing  upon  this  question,  and  when  it  does  it 
may  be  that  the  distinction  made  by  Judge  Coole}-  in  his 
work  on  Taxation  (page  62)  will  be  adopted:  "A  tax  on 
properly  that  may  be  the  subject  of  commerce  under  congres- 
sional legislation  is  not  a  tax  on  commerce.  Neither  is  a 
tax  on  property  that  has  been  the  subject  of  such  commerce, 
when  it  is  taxed  only  as  'property  and  in  common  with  all 
othpr  property  within  the  state." 

The  taxing  power  of  a  state  may  be  exercised  upon  prop- 
erty within  its  territory,  although  commerce  and  its  instru- 
ments may  be  indirectly  affected,  but  no  discrimination  can 
be  made  in  favor  of  the  citizen  of  one  slate  in  matters 
affecting  inter-state  commerce,  nor  can  there  be  any  regula- 
tion of  coninierce.  (Mobile  vs.  Kimball,  102  U.  S.,  691;  Web- 
ber vs.  Virginia,  103  U.  S.,  344;  Cook  vs.  Tenn,  97  U.  S.,  566; 
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Waring  vs.  Mayor,  8  Wall.,  110;  Standard  Oil  Co.  vs.  Combs, 
96  Ind.,  179,  184.) 

Many  acts  of  legislation  indirectly  affecting  commerce 
haye  been  upheld  by  the  Federal  Courts,  and  the  general 
doctrine  has  been  stated  in  the  Standard  Oil  case,  s^ipra,  to 
be  this :  that  if  legislation  does  not  assume  the  form  or  effect 
of  a  regulation  of  commerce,  it  will  not  be  in  violation  of 
the  Constitution.  (See  Passenger  Cases,  7  Howa  rd,  283,  402 ; 
State  Tonnage  Tax  Cases,  12  Wall.,  204,  212;  N.  W.  Packet 
Co.  vs.  St.  Louis,  4  Dill.,  10;  Grain  Elevator  Cases,  143  U.  S., 
517;  Adams  Express  Case,  165  U.  S.,  194,  220;  Postal  Tel. 
Co.  vs.  Adams,  155  U.  S.,  688.) 

The  general  trend  of  these  cases,  and  of  others  cited 
above,  is  to  hold  that  to  tax  as  property  is  not  to  regulate 
commerce  as  between  states.  The  conclusion  must  there- 
fore be  reached  that  the  state  statute  must  govern,  and 
goods  consigned  to  this  state  from  another  state,  for  sale, 
must  be  taxed,  even  though  in  original  packages  and  in  the 
hands  of  the  consignee.  (Pittsburgh  Coal  Co.  vs.  Bates,  8 
Am.  St.  Rep.,  519;  State  vs.  Deering,  56  Minn.,  24.) 

There  are  two  cases  in  the  reports  of  the  Supreme  Court 
of  California  touching  upon  the  questions  here  involved 
(People  vs.  Coleman,  4  Cal.,46;  and  Crosby  vs.  Patch,  18  Cal., 
438),  upon  neither  of  which,  however,  do  I  rely  in  advising 
as  above,  because  the  reasoning  of  the  Coleman  case  is  not 
in  consonance  with  the  great  body  of  the  Federal  decisions, 
and  in  the  Crosby  case  counsel  accepted  the  Coleman  case 
as  decisive  of  the  constitutional  law  involved. 

2nd.  Insurance  Companies. — "(a)  Is  money  in  the  hands  of 
a  general  agent  assessable?  (b)  Are  premiums  due  and  in 
course  of  collection  in  this  city,  and  also  through  sub-agents 
in  the  counties  (which,  in  due  course,  are  remitted  to  the 
San  Francisco  office),  to  be  considered  as  solvent  credits, 
and,  as  such,  are  they  assessable?" 
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To  the  interrogatory  marked  "(a)''  I  answer  in  the  affirma- 
tive. 

*'A11  property  in  the  state,  not  exempt  under  the  laws  of 
the  United  States,  shall  be  taxed  in  proportion  to  its  value. 
The  word  'property,'  as  used  in  this  article  and  section,  is 
hereby  declared  to  include  moneys,  credits,  bonds,  stocks, 
dues,  franchises,  and  all  other  matters  and  things,  real,  per- 
sonal and  mixed,  capable  of  private  ownership"  (Sec.  1,  Art. 
XIII,  State  Constitution). 

Money  is  tangible  property,  and  as  such  taxable  wherever 
found  on  the  tax  day,  independent  of  the  domicile  of  the 
owner.  (Burroughs  on  Taxation,  p.  40;  State  Tax  on  For- 
eign Held  Bonds,  15  Wall.,  300.) 

In  People  vs.  Park,  23  Cal.,  139,  the  Supreme  Court  of  this 
state  said:  "We  think  the  proper  construction  of  the  reve- 
nue law  of  1860  is  that  all  personal  property  of  a  tangible 
character  was  properly  taxable  in  the  county  where  it  was 
actually  situated  at  the  time  of  the  commencement  of  the 
assessment;  but  choses  in  action  and  property  of  an  intangi- 
ble character,  such  as  debts  and  the  like,  cannot  be  said  to 
be  'within  the  district'  of  the  Assessor,  and  are  therefore 
taxable  in  the  county  where  the  owner  resides  at  the  time." 
And  in  the  case  of  San  Francisco  vs.  Lux,  64  Cal.,  481,  in 
reference  to  and  approval  of  People  vs.  Park,  supra,  the  Su- 
preme Court  said :  "So  far  as  they  may  affect  the  question 
we  have  considered  there  is  no  substantial  difference  be- 
tween the  provisions  of  the  Political  Code  and  those  of  the 
several  revenue  acts  which  existed  prior  to  its  adoption." 

It  follows  that  money  in  the  hands  of  a  general  agent  is 
taxable  here. 

(b).  The  statement  in  subdivision  (b)  of  your  second  in- 
quiry is  not  sufficiently  full  to  admit  of  the  certain  applica- 
tion of  the  principles  of  law  and  their  exceptions  or  modifi- 
cations. Not  enough  facts  are  stated  to  enable  me  to  de- 
termine whether  Iho  agent  is  an  agent  of  an  insurance  com- 
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pany  domiciled  here  or  of  a  foreign  company,  or  to  deter- 
mine the  scope  of  the  agency. 

If  the  agent  represents  a  "home"  company,  the  premiums 
due  and  in  course  of  collection,  whether  in  this  county  or 
elsewhere,  should  be  listed  as  "solvent  credits"  of  the  Com- 
pany and  taxed  as  such.  (State  Tax  on  Foreign  Held  Bonds, 
15  Wall.,  300;  San  Francisco  vs.  Lux,  64  Cal.,  481;  Mackay 
vs.  San  Francisco,  113  Cal.,  400.) 

If,  on  the  other  hand,  the  agent  represents  a  foreign  com- 
pany, the  power  of  the  state  to  tax  such  credits  is  depend- 
ent, to  some  extent  at  least,  upon  the  powers  of  the  agent 
and  the  nature  of  his  agency. 

If  such  premiums  are  payable  at  the  home  office,  and  as 
such  agent  he  has  power  only  to  collect  them  and  to  trans- 
mit the  collections  to  the  home  office,  without  authority  to 
re-invest  them,  I  am  of  the  opinion  that  they  are  without 
the  jurisdiction  of  the  state;  that  their  situs  is  the  home 
office  of  the  company,  and  that  they  cannot  be  taxed  here. 

But  if  the  authority  of  the  agent  over  them,  and  his  con- 
trol of  the  business  of  the  company  here,  is  such  as  to  estab- 
lish what  may  be  termed  a  business  situs  for  the  company :  if 
he  has  the  authority  to  collect  the  premiums  and  to  re-invest 
them  in  the  expenses  of  the  local  office,  or  otherwise;  if  they 
are  payable  at  the  local  office  where  the  evidences  of  the 
debt  and  the  contracts  of  the  company  are  kept,  I  am  of 
the  opinion  that  they  are  assessable  here  as  "solvent  cred- 
its." (Redmond  vs.  Commissioners,  87  N.  C,  122;  Cultin  vs. 
Hull,  21  Vt.,  152;  Albany  vs.  Meekin,  3  Ind.,  481;  People  vs. 
Trustees,  48  N.  Y.,  390;  Herron  vs.  Keeran,  59  Ind.,  472; 
Burroughs  on  Taxation,  p.  42.) 

3rd.  ''Stocks.— According  to  P.  C,  Sec.  3,608,  these  are 
assessable,  but  according  to  Sec.  3,617  stocks  are  defined  to 
be  'property,'  and  as  such  are  they  assessable?" 

Section  3,617  of  the  Political  Code  contains  a  definition  of 
^'  property  "  identical  with  that  contained  in  Sec.  1  of  Art. 
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XII  of  the  State  Constitution,  and  in  both  instances  prop- 
erty is  defined  "to  include  moneys,  credits,  bonds,  stocks, 
dues,  francliises,  and  all  other  matters  and  things,  real,  per- 
sonal, and  mixed  capable  of  private  ownership.'' 

This  section  of  the  Constitution,  so  far  as  it  related  to  the 
taxation  of  "stocks"  was  interpreted  by  our  Supreme  Court 
in  Burke  vs.  Badlam,  57  Cal.,  509.  Justice  Ross,  speaking  for 
the  court,  after  quoting  the  foregoing  section  of  the  Con- 
stitution, said: 

"Now,  what  is  the  stock  of  a  corporation  but  its  prop- 
erty, consisting  of  its  franchise  and  such  other  property  as 
the  corporation  may  own?  Of  what  else  does  its  stock  con- 
sist? If  all  this  is  taken  away,  what  remains?  Obviously 
nothing.  When,  therefore,  all  of  the  property  of  the  cor- 
poration is  assessed — its  franchise  and  all  of  its  other  prop- 
erty of  every  character — then  all  the  stock  of  the  corpora- 
tion is  assessed,  and  the  mandate  of  the  Constitution  is 
complied  with  ...  To  assess  all  of  the  corporate 
property  of  the  corporation,  and  also  to  assess  each  of  the 
stockholders  the  number  of  shares  held  by  him,  would,  it  is 
manifest,  be  assessing  the  same  property  twice — once  in 
the  aggregate  to  the  corporation,  the  trustee  of  all  the  stock- 
holders, and  again  separately,  to  the  individual  stock- 
holders, in  proportion  to  the  number  of  shares  held  by  each." 

This  decision  was  rendered  in  January,  1881,  and  in 
March  of  the  same  year,  the  Legislature,  in  apparent  con- 
formity with  this  holding  that  the  assessment  and  taxation 
of  all  the  corporate  property  and  also  of  the  shares  of  stock 
would  be  double  taxation,  passed  Section  3608  of  the  Politi- 
cal Code,  which  reads  as  follows  : 

"Sec.  3608.  Shares  of  stock  in  corporations  possess  no 
intrinsic  value  over  and  above  the  actual  value  of  the  prop- 
erty of  the  corporation  which  they  stand  for  and  represent, 
and  the  assessment  and  taxation  of  such  shares  and  also  of 
the  corporate  property  would  be  double  taxation.     There- 
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fore,  all  property  belonging  to  the  corporations  shall  be  as- 
sessed and  taxed,  hut  no  assessment  shall  be  made  of  shares 
of  stock,  nor  shall  any  holder  thereof  be  taxed  therefor." 

While  the  Legislature  has  no  power  to  exempt  from  taxa- 
tion any  property  in  the  state  required  by  the  Constitution 
of  the  state  to  be  taxed,  the  Constitution  inhibits  double 
taxation,  and  as  long  as  the  principle  obtains  that  a  taxa- 
tion of  the  corporate  property  of  a  corporation  is  a  taxation 
of  its  shares  and  that  a  separate  taxation  of  both  would  be 
double  taxation,  I  am  of  the  opinion  that  Section  3608  of 
the  Political  Code  is  a  constitutional  exemption  of  shares  of 
stock  issued  by  corporations  having  their  corporate  prop- 
erty in  this  state. 

This  principle  is  without  application,  however,  where  the 
corporate  property  of  the  corporation,  the  shares  of  which 
are  being  assessed  and  taxed,  is  situate  in  another  state. 
The  inhibition  of  double  taxation  only  applies  to  such  taxa- 
tion by  the  same  state  or  government. 

"By  duplicate  taxation,"  says  Judge  Cooley  in  his  work  on 
Taxation,  p.  164,  "is  understood  the  requirement  that  one 
person  or  any  one  subject  of  taxation  shall  directly  con- 
tribute twice  to  the  same  burden,  while  other  subjects  of 
taxation  belonging  to  the  same  class  are  required  to  con- 
tribute but  once." 

It  follows  that  the  taxation  of  shares  of  stock  of  a  cor- 
poration having  no  tangible  property  in  this  state  would 
not  be  double  taxation,  and  that  such  stock  may  be  taxed. 
(San  Francisco  vs.  Frye,  63  Cal.,  470;  San  Francisco  vs. 
Flood,  64  Cal.,  504;  Mackay  vs.  San  Francisco,  113  Cal.,  400.) 

My  conclusion  is  that  the  shares  of  stock  of  corporations, 
the  tangible  property  of  which  is  situated  and  taxed  in  this 
state,  may  not  be  taxed ;  but  that  the  shares  of  stock  of  cor- 
porations, the  tangible  property  of  which  is  situated  in 
another  state,  may  be  taxed. 

Respectfully, 

Franklin  K.  Lane. 
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Taxation. — Goods  in  Bonded  Warehouse. — Classes  Assessable  and 
Non-Assessable. — Consigned  Goods  When  Coming  From  a 
Sister  State. — Imported  Goods  in  Hands  of  Importer. 

April  17,  1899. 
The  Board  of  Supervisors. 

Gentlemen  :  In  reply  to  the  inquiries  submitted  by  Reso- 
lution No.  2677  (Fourth  Series),  I  advise  as  follows: 

First. — Goods  in  bonded  warehouses,  if  imported  or  reim- 
ported  from  a  foreign  country,  or  if  intended  for  exporta- 
tion to  a  foreign  country,  or  if  in  transit  to  another  state, 
while  owned  by  the  importer  and  in  original  packages,  are 
not  subject  to  taxation.  All  other  goods  in  bonded  ware- 
houses are  taxable  in  this  state. 

Second. — Consigned  goods  intended  for  sale  are  taxable, 
if  coming  from  a  sister  state.  As  to  goods  from  other  coun- 
tries see  next  paragraph. 

Third. — Goods  imported  from  a  foreign  country,  while  in 
the  hands  of  the  importer  and  in  original  packages,  are  ex- 
empt from  state  taxation. 

Respectfully, 

Franklin  K.  Lane. 


Tax  Collection. — Power  of  Assessor  to  Seize  and  Sell  Goods  in 
Bonded  Warehouse. 

April  17,  1899. 
The  Assessor. 

Sir:  I  have  this  day  answered,  in  a  communication  to 
the  Board  of  Supervisors,  the  questions  raised  in  your  com- 
munication without  date,  respecting  taxation  of  goods  in 
bonded  warehouses.  I  think  you  must  be  mistaken  as  to 
goods  being  held  in  such  warehouses  after  internal  revenue 
taxes  have  been  paid  thereon,  as  the  Regulations  of  the 
Department  of  the  Treasury  require  goods  to  be  placed  out- 
side the  doors  of  the  warehouse  immediately  after  the  tax 
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has  been  paid.  You  will  doubtless  have  trouble  in  collect- 
ing state  taxes  upon  goods  in  bonded  warehouses  so  sub- 
ject, as  they  are  in  the  custody  of  the  Federal  Government 
and,  I  am  now  inclined  to  believe,  not  subject  to  seizure  or 
sale,  as  they  are  not  subject  to  attachment. 

Respectfully, 

Feanklin  K.  Lane. 


Tax  Collection. — State  Without  Power  to  Compel  Federal  Au- 
thorities to  Withhold  Part  of  Employees'  Salary  for  Payment 
of  Poll  Tax. 

April  19,  1899. 
The  Assessor. 

Sir:  In  your  communication  of  the  17th  inst.  you  inquire 
if  the  Assessor  can  avail  himself  of  the  procedure  laid  down 
in  Sections  3848  and  3849  of  the  Political  Code,  in  the  col- 
lection of  poll  tax  from  the  employees  of  the  Federal  gov- 
ernment, such  as  laborers  at  the  Presidio  and  letter  carrier* 
in  the  Postofifice  Department. 

Section  3848  reads : 

"Every  person  indebted  to  one  who  neglects  or  refuses, 
after  demand,  to  pay  a  poll  tax,  becomes  liable  therefor,  and 
must  pay  the  same  for  such  other  person  after  service  upon 
him  by  the  Collector  of  a  notice  in  writing,  stating  the  name 
of  such  person." 

Section  3849  reads : 

"Every  officer  authorized  to  draw  the  warrants  for  or  to 
pay  the  salary  or  fees  of  any  officer  is  the  debtor  of  such 
officer  within  the  meaning  of  the  preceding  section." 

The  state  has  no  power  to  direct  the  action  of  Federal 
officials  nor  can  it  legislate  the  Federal  government  into  its 
debt.  It  is,  therefore,  impossible  for  the  state  to  hold 
Federal  officials  liable  for  the  debts  of  other  employees  of 
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the  United  States  government.    The  sections  of  the  Politi- 
cal Code  quoted  above  do  not  apply  in  such  cases. 

Respectfully, 

Franklin  K.  Lane. 


Pool  Selling. — Proposed  Exemption  as  to  Coursing  Matches  Under 
an  Ordinance  Prohibiting  Pool  Selling  Upon  Certain  Contests. 

April  20,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  You  have  asked,  if  by  the  passage  of  an 
ordinance  allowing  certain  persons  to  sell  pools  upon  con- 
tests between  dogs  you  would  invalidate  the  existing  ordi- 
nance (No.  174)  prohibiting  pool  selling  upon  races  between 
horses  or  between  dogs.  I  answer  that  the  proposed  order 
permitting  pool  selling  upon  coursing  matches,  if  it  became 
a  law,  would  not  render  invalid  the  existing  ordinance,  in  so 
far  as  such  ordinance  prohibits  pool  selling  upon  horse 
races.  The  validity  of  Ordinance  No.  174  is  now  under  con- 
sideration in  the  Superior  Court. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — List  of  Shareholders  in  National  Banks  Open  to  As- 
sessor Under  Section  5210,  Revised  Statutes  of  the  United 
States. 

April  20,  1899. 
The  Assessor. 

Sir:  In  reply  to  your  inquiry  for  a  federal  statute  that 
"compels  national  banks  to  give  a  list  of  shareholders 
to  the  Assessor,"  I  submit  the  following: 

"The  president  and  cashier  of  every  national  banking 
association  shall  cause  to  be  kept  at  all  times  a  full  and  cor- 
rect list  of  the  names  and  residences  of  all  the  shareholders 
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in  the  association,  and  the  number  of  shares  held  by  each, 
in  the  office  where  its  business  is  transacted.  Such  list 
shall  be  subject  to  the  inspection  of  all  the  shareholders  and 
creditors  of  the  association,  and  the  officers  authorized  to 
assess  taxes  under  state  authority,  during  business  hours 
of  each  day  in  which  business  may  be  legally  transacted. 
A  copy  of  such  list,  on  the  first  Monday  in  July  of  each  year, 
verified  by  the  oath  of  such  president  or  cashier,  shall  be 
transmitted  to  the  Comptroller  of  the  Currency."  (Revised 
Statutes  U.  S.,  Sec.  5310.) 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Bonds  of  Southern  Pacific  Railroad  of  Arizona. 

April  25,  1899. 
The  Assessor. 

Sir:  To  yours  without  date,  asking  if  bonds  of  the  South- 
ern Pacific  R.  R.  of  Arizona  are  taxable  in  this  state,  I  beg 
to  reply  that  the  question  has  been  fully  considered  and  di- 
rectly determined  in  the  case  of  Mackay  vs.  San  FranrAsco, 
113  Cal.,  392,  in  which  such  bonds  were  held  to  be  taxable 
in  this  state. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Uncollected  Insurance  Policies  as  Solvent  Credits. — • 
Personal  Property  of  Resident  Minor  in  Possession  of  Non- 
Resident  Guardian,  the  Estate  Being  in  the  Local  Courts. 

April  25,  1899. 
The  Assessor. 

Sir:     I  am  in  receipt  of  yours  of  even  date,  submitting 
for  my  consideration  the  two  following  questions : 

(1)     "Is  an  uncollected  insurance  policy,  say  for  |5,000.00, 
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on  an  Eastern  insurance  company,  belonging  to  an  estate 
in  this  state,  or  to  a  minor  in  tlie  hands  of  a  guardian,  sub- 
ject to  assessment  in  this  state?" 

(2)  ''When  the  guardian  of  a  minor  does  not  live  in  this 
county,  is  the  personal  property'  in  his  possession,  such  as 
money  or  assessable  bonds,  belonging  to  said  minor  assess- 
able in  this  county,  the  case  being  in  the  courts  of  this 
county?" 

To  the  first  question  my  reply  is  that  an  uncollected  in- 
surance policy,  being  a  solvent  credit,  is  assessable. 

The  principle  which  underlies  the  answer  to  your  second 
question  is  stated  in  the  case  of  San  Francisco  vs.  Lux,  64 
Cal.,  481,  in  which  it  is  held  that  the  personal  property  of  a 
decedent  should  be  taxed  at  the  former  domicile  of  the  de- 
cedent where  his  estate  is  being  administered  upon. 

I  advise  that  the  personal  property  of  a  minor  should  be 
assessed  to  the  guardian  in  the  county  where  the  estate  is  in 
course  of  administration. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Personal  Property  of  Foreign  Consuls  Resident  in  This 
City. —  Exemption  Under  Treaties  Between  the  United  States 
and  Foreign  Powers. 

May  2,  1899. 
The  Assessor. 

Sir:  I  have  given  consideration  to  your  communication 
with  regard  to  the  liability  of  foreign  consuls  resident  in 
this  city  for  taxes  upon  their  personal  property,  and  find 
upon  investigation  that  treaties  obtain  between  many  of  the 
foreign  nations  and  the  United  States  which  grant  to  the 
consuls  of  the  United  States  exemption  from  taxation  in 
those  countries,  and  reciprocal  exemptions  are  granted  to 
the   consuls   representing   such   nations   in   this   country. 
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These  treaties  must  be  recognised  by  tbe  state  governments, 
the  states  having  by  constitutional  enactment  granted  to 
the  Federal  government  power  to  make  them.  I  therefore 
advise  that  where  such  treaties  exempt  from  taxation  the 
personal  property  of  the  consular  representatives  of  foreign 
governments  the  state  cannot  tax  such  property.  But  in 
the  absence  of  such  reciprocal  arrangement  between  the 
governments,  resident  consuls  enjoy  no  peculiar  exemption 
from  taxation  by  virtue  of  their  official  station. 

Respectfully, 

Franklin  K.  Lane. 


Litigation. —  Holje  vs.  City  and  County. —  Involving  Narrow  Strip 
of  Land  Fronting  on  Mary  Street. 

May  9,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  a  copy  of  your  resolution 
No.  2,639  (Fourth  Series),  referring  to  a  short  strip  of  land 
seven  feet  wide  fronting  on  Mary  street,  and  which  is  the 
subject  of  an  action  entitled  Holje  vs.  The  City  and  County 
of  San  Francisco,  now  pending  in  our  Superior  Court.  Mr. 
Holje  filed  a  petition  with  you  in  that  matter  and  you  have 
referred  it  to  me  requesting  my  opinion  as  to  the  proper  ac- 
tion to  be  taken  thereon. 

I  have  examined  an  abstract  of  title  covering  the  prop- 
erty, and  have  also  made  independent  investigations  in  the 
office  of  the  Clerk  of  your  Board,  the  Assessor's  office  and 
the  office  of  the  City  and  County  Surveyor. 

It  seems  that  there  was  at  one  time  a  private,  unnamed, 
alleyway  over  part  of  this  property,  which  is  referred  to  in 
the  deed  of  Reichert  and  wife  to  Uhrig,  dated  June 
19,  1856,  and  recorded  in  Liber  63  of  Deeds,  page  182. 
It  never  appears  to  have  been  dedicated  to  public 
use,    and    seems    to    have    passed    out    of    use      almost 
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immediately  after  the  date  of  the  deed  above  men- 
tioned. No  record  of  any  alley  in  that  vicinity  ap- 
pears upon  any  of  the  official  maps  of  the  city,  nor  any  other 
map  which  I  have  been  able  to  find.  The  surveys  of  the 
City  Surveyor  do  not  show  it,  nor  the  printed  or  other 
records  of  your  Board.  I  can  find  it  on  no  list  of  streets  or 
alleys,  official  or  otherwise.  I  can  find  no  evidence  that  the 
city  has  ever  claimed  an  interest  in  the  premises.  The  prop- 
erty is  covered  by  substantial  buildings.  It  has  been 
assessed  by  the  city,  and  taxes  paid  thereon  for  upwards  of 
thirty  years.  It  appears  from  all  the  foregoing  that  the 
city  has  no  title  or  interest  in  the  strip  of  land  whatever, 
and  I  am  therefore  of  the  opinion  that  the  city  should  not 
be  put  to  the  expense  of  further  defending  the  action. 
Upon  receipt  of  a  resolution  of  your  Board  in  that  behalf, 
I  will  file  a  disclaimer  in  the  action  without  delay,  and  thus 
prevent  judgment  for  costs  against  the  city. 

Respectfully, 

Franklin  K.  Lane. 


Street  Railroads. — Liability  of  Sutter  Street  Railway  Company 
for  the  Expense  of  Repaying  a  Portion  of  Bush  Street  in  Case 
the  City  Performs  the  Work. 

May  12,  1S99. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2,749 
(Fourth  Series),  directing  my  attention  to  a  proposed  plan 
for  the  repaving  of  Bush  street,  and  asking  my  opinion  as 
to  the  possibility  of  recovering  from  the  Sutter  Street  Rail- 
way Company  the  cost  of  such  work  if  done  by  the  city. 

The  improvement  proposed,  namely,  the  repaving  of  a 
9-foot  strip  in  the  center  of  Bush  street,  is,  no  doubt,  much 
needed  and  I  have  no  disposition  to  retard  it,  but  such  work 
must  be  done  by  the  city  at  its  own  expense.    I  know  of  no 
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law  under  which  such  improvement  can  be  made  and  the 
cost  thereof  recovered  from  the  Sutter  Street  Railway  Com- 
pany, 

In  a  previous  communication  I  advised  your  Board  that 
suit  could  be  brought  to  abate  the  nuisance  of  the  unfilled 
ruts  left  upon  Bush  street  by  the  taking  up  of  the  disused 
rails,  and  I  also  explained  that  the  right  to  compel  the 
abatement  of  a  nuisance  is  distinct  from  the  right  to  enforce 
a  contract  between  the  company  and  the  city  to  keep  cer- 
tain portions  of  the  street  in  repair.  This  latter  right  died 
with  the  forfeiture  of  the  Bush  street  franchise. 

If  Bush  street  should  be  paved  between  the  tracks,  or  the 
lines  where  the  tracks  formerly  lay,  and  two  feet  on  each 
side  thereof,  such  work  must  be  done  at  the  expense  of  the 
city  if  it  is  an  accepted  street,  or  otherwise  as  the  law  may 
provide;  it  cannot  now  be  done  at  the  expense  of  the  Sutter 
Street  Railway  Company.  The  law  does  not  require  the 
company  to  restore  any  portion  of  the  street  except  that 
where  the  tracks  lay.  All  that  the  city  can  do,  if  it  does 
not  wish  to  bear  the  expense  itself  in  conjunction  with  more 
extended  improvements,  is  to  compel  the  company  to  fill  up 
the  ruts  and  restore  that  portion  only  of  the  street.  This 
procedure  I  am  aware  has  its  practical  disadvantages.  It 
would  be  two  years  at  least,  perhaps  longer,  before  a  final 
determination  of  the  company's  obligation  to  do  even  this 
work  could  be  reached  in  the  courts,  and  in  the  meanwhile 
the  street  would  remain  in  its  present  unsatisfactory  state. 

The  city  has  it  within  its  power  to  compel  street  railroad 
corporations  upon  abandonment  of  their  tracks  or  for- 
feiture of  their  franchises  to  restore  the  street,  or  hold  them- 
selves liable  to  the  city  for  such  work,  by  inserting  a  clause 
to  this  effect  in  the  franchise  when  granted.  But  such  pro- 
vision was  not  inserted  in  the  Bush  street  franchise.    I  re- 
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turn  herewith  the  Resolution  of  Intention  and  accompauy- 
ing  papers. 

Respectfully, 

Franklin  K.  Lane, 


Public  Streets. — Proposed  Extension  of  Twenty-fifth  Street,  Be- 
tween San  Jose  Avenue  and  Guerrero  Street. — Title  of  Carr 
Estate. 

May  16,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  a  copy  of  your  Resolution 
No.  2,709  (Fourth  Series)  directing  me  to  examine  an  ab- 
stract of  title  furnished  by  the  Carr  Estate  to  a  piece  of 
property  lying  between  San  Jose  Avenue  and  Guerrero 
street,  and  occupying  almost  the  whole  of  what  would  con- 
stitute the  extension  of  Twenty-fifth  street  between  the  two 
streets  mentioned. 

The  abstract  is  dated  April  14,  1899,  is  certified  to  by 
Messrs.  Simpson  &  Millar,  and  appears  to  be  accurate  and 
complete.  But  the  descriptions  in  the  early  deeds  by  which 
the  Carr  title  is  deraigned,  are  too  indefinite  to  enable  me 
to  say  from  these  records  alone,  where  the  property  is  lo- 
cated. This  oflSce  is  of  course  confined  to  the  facts  as  they 
appear  in  the  record  and  I  cannot  go  outside  thereof  in  re- 
porting upon  this  title.  Your  Board,  however,  has  power  to 
examine  witnesses  under  oath  and  to  determine  questions 
of  fact.    I  will  therefore  state  the  questions  of  fact  involved. 

Jose  Noe  made  a  deed  in  1858  to  Gardner  S.  Hall  &  Co., 
under  which  deed  the  Carr  Estate  claims.  That  deed  de- 
scribes the  property  conveyed  thereby  as  being  "four  lots  of 
land  of  50  varas  each,  which  make  one  lot  of  100  varas  deep, 
situate  on  the  part  of  the  road  leading  to  the  town  of  San 
Jose  and  adjoining  the  two  Jots  of  Van  WinUe  and  on  the  left 
of  said  Van  Winkle."  The  "two  lots  of  Van  Winkle"  are  no- 
where described  in  the  record  presented.    I   cannot  say 
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whether  the  land  now  on  Twenty-fifth  street  is  covered  in 
part  or  in  whole  by  the  description  in  the  ISFoe  deed  just  men- 
tioned. 

Subsequently,  and  in  1858,  Noe  made  another  deed  to  con- 
firm the  one  before  mentioned,  in  which  the  property  is  de- 
scribed as  follows :  "Said  lot  fronts  on  the  San  Jose  Eoad 
100  varas,  and  is  100  varas  deep.  It  is  bounded  on  the  south 
by  a  lot  known  as  Van  Winkle's  lot,  the  southeast  corner  of  the 
lot  is  about  120  feet  from  the  stream  called  the  Precita, 
measuring  along  the  road,  and  is  the  same  lot  now  occupied 
by  Gardner  S.  Hall  and  the  Murrays."  I  cannot  tell  from 
this  abstract  nor  from  any  official  record  where  a  point  720 
feet  from  the  Precita  (creek)  would  be  located,  nor  whether 
that  distance  should  be  measured  in  a  northerly,  or  a  south- 
erly direction.  Nor  does  the  record  disclose  whether  that 
portion  of  Twenty-fifth  street  extended  which  we  have  un- 
der consideration,  was  part  of  any  land  occupied  by  "Hall" 
or  "the  Murrays."  I  am  therefore  unable  to  say  whether 
the  description  in  these  deeds  covers  the  property  in  ques- 
tion or  not. 

In  case  you  should  determine  after  investigation  that 
these  descriptions  do  cover  it,  then  I  am  of  the  opinion  that 
the  title  to  all  that  piece  of  land  described  in  the  caption  of 
the  abstract,  was  at  the  date  of  said  abstract,  in  the  Estate 
of  Wm.  B.  Carr,  deceased,  subject  to  the  control  of  the  court 
in  which  the  probate  proceedings  are  pending. 

If  these  descriptions  do  not  cover  the  land  in  controversy, 
then  another  question  is  presented,  namely:  Does  the  city 
own  an  easement  for  a  public  street  over  the  premises?  This 
question  would  arise  from  the  following  facts:  In  1863  one 
Horner,  who  also  had  a  deed  from  Noe  of  later  date  than 
Hall's,  filed  in  the  County  Eecorder's  office  a  map  of 
"Horner's  Addition"  on  which  Temple  street,  which  is  now 
named  Twenty-fifth  street,  appears  as  extending  over  and 
through  the  whole  of  the  property  now  under  consideration. 
The  city  afterward  placed  this  street  upon  its  official  map. 
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If  Horner  was  the  owner  of  this  property  at  the  time  of  his 
filing  said  map  of  "Horner's  Addition,"  then  I  am  of  the 
opinion  that  the  city  has  a  valid  claim  to  an  easement  over 
and  upon  the  land  for  a  public  street.  But  if  the  first  Noe 
deed  above  mentioned  had  already  conveyed  this  property 
to  Gardner  S.  Hall,  then  it  would  seem  that  Horner  did  not 
own  the  land  at  that  time,  and  therefore  had  no  power  to 
dedicate  any  portion  of  it  for  purposes  of  a  public  street,  or 
at  all.  The  deed  to  Horner  was  also  somewhat  indefinite  in 
description,  but  in  case  the  first  deed  passed  the  title  to 
Hall,  then  it  is  not  necessary  to  consider  Horner's  deed,  for 
Noe  would  have  had  no  title  to  give  Horner,  having  already 
divested  himself  of  such  title  in  favor  of  Hall.  There  are 
copies  of  two  or  three  surveys  in  the  abstract,  but  they  do 
not  throw  any  light  on  the  subject. 

In  case,  therefore,  it  should  be  found  that  the  land  in  the 
first  Noe  deed  to  Hall  covered  the  premises  in  question,  the 
city  has  no  appai^ent  interest  in  the  jjroperty,  but  the  whole 
title  is  in  the  Carr  Estate  as  above  mentioned. 

It  may  be  well  to  note  that  this  title  was  also  passed  upon 
by  Mr.  Geo.  Flournoy,  Jr.,  in  1889,  who  was  then  the  City 
and  County  Attorney.    His  opinion  is  on  file  in  your  office. 

I  also  note  that  since  1890  the  city  does  not  seem  to  have 
assessed  this  property,  and  consequently  taxes  have  not  been 
paid  thereon.  This  was  probably  owing  to  the  uncertain 
condition  of  the  title.  In  case  your  Board  should  decide  to 
purchase  the  land  it  would  seem  only  equitable  to  deduct 
from  a  fair  purchase  price  such  sum  as  the  taxes  would 
have  amounted  to  during  the  last  nine  years. 

By  the  colored  plat  of  this  property  attached  to  the  ab- 
stract, it  seems  that  a  narrow  wedge-shaped  piece  of  land 
included  in  Twenty-fifth  street  extended,  is  not  included  in 
the  search,  and  nothing  is  said  as  to  the  title  thereto.  The 
search  does  not  purport  to  cover  it,  and  therefore,  I  do  not 
attempt  to  discuss  its  title,  no  abstract  to  that  portion  be- 
ing submitted  to  me. 
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In  case  your  Board  does  not  desire  to  decide  these  ques- 
tions of  fact,  they  can  all  be  disposed  of  in  condemnation 
proceedings  which  I  am  ready  to  push  to  a  speedy  conclu- 
sion when  so  directed. 

Respectfully, 

Franklin  K.  Lane. 


Street  Railroads. — Power  of  City  to  Grant  Privilege  for  the  Use 
of  Electric  Power  Over  Post  Street  System,  Sixth  and  Taylor 
Street  Line,  and  Montgomery  and  Sansome  Street  Lines. 

May  2h,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  have  given  very  full  and  serious  consider- 
ation to  the  two  questions  presented  in  Resolution  No.  2,805 
(Fourth  Series) :  (1)  ''as  to  the  proper  action  to  be  taken  on 
the  application  of  the  Market  Street  Railway  Company  for 
permission  to  change  the  motive  power  to  electricity  on  cer- 
tain of  its  street  railway  lines,  from  that  provided  in  the 
order  granting  the  franchises  for  said  lines,"  and  (2)  "as  to 
the  mode  and  manner  to  be  followed  if  deemed  advisable  by 
the  Boaird  to  grant  the  privilege  petitioned  for." 

The  Market  Street  Railway  Company  has  asked  permis- 
sion "to  operate  by  means  of  electricity,  with  modern  im- 
provements and  appliances,  or  by  such  other  means  as  may 
be  sanctioned  by  law"  certain  street  railroad  lines  for  which 
the  company  holds  franchises,  which  may  briefly  be  desig- 
nated as  the  Post-street  system,  the  Sixth  and  Taylor  street 
line,  and  the  Montgomery  and  Sansome  street  lines. 

The  franchise  granted  for  the  operation  of  the  Post-street 
system,  permitted  in  its  terms  the  use  of  electricity  as  well 
as  cables  and  horses  as  motive  power  (Order  No.  1,890).  The 
franchises  granted  to  the  Omnibus  Railroad  Company,  and 
the  Central  Railroad  Company,  under  which  the  Market 
Street  Railway  Company  claims  the  right  to  operate  the 
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Sixth  street  and  Montgomery  and  Sansome  street  systems, 
gave  permission  to  use  only  horses,  mules  and  cables  to 
propel  the  cars  (Orders  No.  1,354  and  1,532).  All  these  fran- 
chises have  passed  into  the  hands  of  the  Market  Street  Rail- 
way Company,  the  petitioner  before  your  Board  (Market 
Street  Railway  Co.  vs.  Hellman,  109  Cal.,  571,  585). 

The  first  question  raised  by  your  Board — as  to  the  right 
to  change  the  motive  power  to  electricity  from  that  provided 
in  the  order  granting  the  franchises  for  said  lines — does  not 
affect  the  Post-street  system  as  the  franchise  for  said  line 
permitted  the  use  of  electricity  as  a  motive  power.  This  per- 
mission was  given  before  the  city  had  a  right  so  to  do 
(Amestoy  vs  Electric  Rapid  Transit  Co.,  95  Cal.,  311).  But 
such  grant  was  subsequently  ratified  and  made  valid  by  the 
passage  of  a  ratifying  statute  in  1891,  the  language  of  which 
is  interesting  as  showing  the  mind  of  the  Legislature  with 
respect  to  the  use  of  electric  power  for  street  railroad  pur- 
poses. 

"In  all  cases,  where  prior  to  the  passage  of  this  act  au- 
thority to  lay  railroad  tracks  through  streets  or  public  high- 
ways of  any  incorporated  city,  city  and  county,  or  town  has 
been  obtained  for  a  term  of  years,  not  exceeding  fifty,  from 
the  trustees,  council  or  other  body  to  whom  was  intrusted 
the  government  of  the  city,  city  and  county,  or  town,  and 
permission  has  been  granted  by  such  governing  body  to 
propel  cars  upon  such  tracks  by  electricity  such  authority 
and  permission  shall  be,  and  shall  be  held  and  deemed  as 
valid  and  legal  as  the  same  would  have  been  if,  at  the  time 
of  the  obtaining  thereof.  Section  497  of  the  Civil  Code  had 
expressly  declared  that  permission  might  be  given  to  propel 
cars  upon  such  tracks  by  electricity  as  well  as  by  horses, 
mules  or  wire  ropes  running  under  the  streets  and  propelled 
by  stationary  engines;  provided,  that  all  such  permissions 
or  franchises  heretofore  granted  shall  be  subject  to  the  pro- 
visions of  the  laws  of  this  state  applicable  to  street  rail- 
roads in  general  and  subject  to  the  same  regulations  from 
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city,  city  and  county  and  town  autliorities  as  if  the  said 
franchises  were  granted  hereafter"  (Stats.  1891,  p.  12.) 

By  virtue  of  this  statute  the  rights  granted  under  the 
Post-street  franchise  were  preserved  and  may  be  validly  ex- 
ercised (People  vs.  Los  Angeles  Electrical  Ry.  Co.,  91  Cal., 
338,  340).  Nor  does  the  fact  that  the  Post  street  line  has 
heretofore  used  another  form  of  motive  power  estop  it  from 
now  changing  with  the  consent  of  the  city  and  converting 
its  system  into  one  using  electricity.  I  cannot  use  more  apt 
language  in  this  connection  than  that  of  the  New  York 
Court  of  Appeals  in  a  case  in  many  points  similar  to  that 
under  consideration:  "It  would  be  a  narrow  and  illiberal 
construction  to  hold  that  defendant  was  irrevocably  bound 
by  the  choice  of  a  motive  power  made  in  1862.  It  then  se- 
lected the  only  practical  one,  but  the  authority  to  employ 
others  was  not  thereby  exhausted.  It  was  a  continuing 
privilege,  and  was  intended  to  be  potential  whenever  and  as 
often  as  the  means  of  public  travel  might  be  improved  or 
facilitated  by  its  exercise.  Equally  flexible  was  the  power 
given  to  the  common  council  of  the  city  to  impose  such 
reasonable  conditions  upon  the  enjoyment  by  the  defendant 
of  the  franchises  of  a  street  railway  company  as  in  their 
judgment  the  interests  of  the  city  should  require.  Their 
authority  in  this  respect  was  coincident  in  extent  with  the 
company's  right  of  election.  They  could  limit  the  munici- 
pal assent  to  a  railroad  operated  in  a  specific  way  as  they 
did  by  the  Ordinance  of  1862,  and  while  that  remained  un- 
modified no  other  method  could  be  lawfully  used,  and  they 
could  by  a  subsequent  ordinance,  as  in  1889,  authorize  the 
necessary  changes  to  be  made  in  the  equipment  of  the 
streets  for  the  introduction  of  electricity  as  a  propelling 
force.  This  power  is  fairly  inferable  from  the  original  act, 
and  may  also,  perhaps,  be  deduced  from  the  provisions  of 
the  City  Charter,  which  authorizes  them  to  regulate  the  use 
of  the  streets  by  railways"  (Hudson  River  Telephone  Co.  vs. 
Watervliet  Turnpike  &  Ry.  Co.,  135  N.  Y.,  393).  See  also  the 
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eases  of  Reeves  vs.  Phila.  Traction  Co.,  152  Penn.  St.,  153, 
164;  Hooper  vs.  Baltimore  City  Pass.  Ry.  Co.,  85  Md.,  509; 
Halsey  vs.  Rapid  Transit  Street  Ry.  Co.,  47  N.  J.  Eq.,  ?,80; 
Pelton  et  al  vs.  East  Cleveland  R.  R.  Co.,  22  W.  L.  B.  (Ohio). 
67;  City  Ry.  Co.  vs.  Citizens  Street  Ry.  Co.,  166  U.  S.,  557. 

It  is  clearly  within  the  power  of  the  Board  to  grant  per- 
mission to  the  Market  Street  Railway  Company  to  use  elec- 
tricity upon  its  Post-street  system.  And  so.far  as  your  first 
question  is  concerned  I  dismiss  consideration  of  that  sys- 
tem. 

But  the  other  franchises  involved,  those  of  the  Central 
and  Omnibus  Companies,  did  not  contain  an  express  grant 
of  the  right  to  use  electric  power,  and  thus  the  question 
arises — Can  a  street' railroad  corporation  use  electricity  as  a 
motive  power  in  the  propelling  of  its  cars  when  its  franchise 
as  originally  granted  allowed  it  to  use  no  other  power  than 
horses  or  cables? 

For  answer  I  would  first  direct  your  attention  to  the  lan- 
guage of  Section  497  of  the  Civil  Code  as  amended  In  1891 : 

"  497.  Authority  to  lay  railroad  tracks  through  the 
streets  and  public  highways  of  any  incorporated  city,  city 
and  county,  or  town,  may  be  obtained  for  a  term  of  years 
not  exceeding  fifty,  from  the  Trustees,  Council,  or  other 
body  to  whom  is  intrusted  the  government  of  the  city,  city 
and  county,  or  town,  under  such  restrictions  and  limita- 
tions, and  upon  such  terms  and  payment  of  license  tax,  as 
the  city,  city  and  county,  or  town  authority  may  provide. 
In  no  case  must  permission  be  granted  to  propel  cars  upon 
such  tracks  otherwise  than  by  electricity,  horses,  mules,  or 
by  wire  ropes  running  under  the  streets  and  moved  by  sta- 
tionary engines,  unless  for  special  reasons  in  this  title 
hereinafter  mentioned;  provided,  however,  that  such  Board 
or  body  in  granting  the  right,  or  at  any  time  after  the  same 
is  granted,  to  use  electricity  or  any  other  of  said  modes, 
shall  have  power  to  impose  such  terms,  restrictions  and  limi- 
tations as  to  the  use  of  streets  and  the  construction  and 
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mode  of  operating  such  electric  and  other  roads  as  may,  by 
such  Board  or  body,  be  deemed  for  the  public  safety  or  wel- 
fare." 

The  amendment  of  1891  consisted  in  adding  the  word 
electricity  to  the  statute  where  it  appears  above.  Up  to 
that  time  the  city  did  not  have  authority  to  permit  the  use 
of  electricity  for  propelling  the  cars  of  street  railroads.  By 
adding  this  word,  I  take  it,  the  Legislature  lifted  the  pro- 
hibition hitherto*  obtaining  against  this  form  of  power  and 
incorporated  into  the  franchise  of  each  street  railroad  com- 
pany the  benefit  of  this  statute  (Market  Street  Ry.  Co.  vs. 
Bellman,  109  Cal.,  571,  585 ;  Pennsylvania  College  Cases,  13 
Wall.,  190,  214;  Miller  vs.  The  State,  15  Wall.,  178). 

The  Legislature  did  not  attempt  to  impose  this  form  of 
power  upon  an  unwilling  city.  But  it  is  said  in  effect  that 
there  was  one  additional  form  of  motive  power  the  use  of 
which  the  Legislature  would  not  longer  deny  to  the  public ; 
and  there  left  the  matter  to  the  cities  themselves. 

"  In  the  interpretation  of  a  statute,"  says  the  New  York 
Court  of  Appeals,  ''the  great  principle  which  is  to  control  is 
the  intention  of  the  Legislature  in  passing  the  same,  which 
intention  is  to  be  ascertained  from  the  cause  or  necessity  of 
making  the  statute  as  well  as  other  circumstances" 
(People  vs.  Lacombe,  99  N.  Y.,  43,  49).  The  cause  which 
brought  forth  the  amendment  of  1891,  was  the  inability  of 
the  public  and  the  street  railroad  companies,  under  the  pro- 
hibitory language  of  the  second  sentence  in  Section  497,  to 
gain  the  advantage  of  this  newly  discovered  propelling 
power.  Such  use  was  needed,  if  at  all,  by  existing  street 
railroads  as  well  as  by  those  in  future  to'"  be  formed.  And 
as  further  evidence  of  the  legislative  intent  to  grant  as 
widely  as  possible  this  use  I  regard  as  of  no  slight  signifi- 
cance the  statute  ratifying  previously  granted  electric  fran- 
chises and  permissions  (quoted  above)  and  a  statute  passed 
in  1893  granting*  to  railroads  the  right  to  use  electricity  in 
place  of  steam  (Stats.  1893,  p.  208). 
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So  far  as  I  hare  been  able  to  discover  the  Supreme  Court 
of  this  state  has  but  once  been  called  upon  to  define  the 
effect  of  the  amendment  to  Section  497  permitting  the  use 
of  electricity,  and  this  was  in  the  case  of  People  vs.  Los 
Angeles  Railway  Co.  (91  Cal.,  338,  340),  in  which  the 
Court  says:  "By  one  of  said  acts,  Section  497  of  the 
Civil  Code  is  so  amended  as  to  invest  municipal  cor- 
porations with  the  power  to  grant  a  right  to  propel 
cars  by  electricity  upon  railroad  tracks  through  the 
streets  and  public  highways.''  This  statement  does  not 
seem  to  imply  that  this  right  can  be  exercised  only  in 
cases  where  new  franchises  are  granted.  And,  indeed, 
such  construction  would  force  the  courts  into  an  ab- 
surd position,  for  it  would  deny  to  the  city  which  has 
granted  permission  for  the  use  of  horses  and  cables  as 
motive  forces  the  right  to  avail  itself  of  the  newly  added 
power  to  grant  permission  for  the  use  of  electricity. 
And  no  other  body  could  give  such  permission  (see  sub-div. 
19,  Sec.  25,  Art.  IV,  Const,  of  Cal).  The  result  would  follow 
that  a  franchise  granted  before  1891  must  run  out  its  life 
without  giving  the  public  in  whose  interest  the  franchise  is 
presumed  to  have  been  granted  the  benefit  of  any  modern 
means  of  urban  transportation  allowed  by  law. 

Moreover  such  construction  would  be  contrary  to  the 
theory  of  our  laws  touching  franchises.  This  state,  it  must 
be  remembered,  has  departed  from  the  general  rule,  by  giv- 
ing to  the  city  itself  the  authority  to  grant  franchises  in 
streets,  which  other  states  have  reserved  to  themselves.  The 
city  granted  the  franchises  under  consideration  and,  as  the 
Legislature  has  withdrawn  the  ban  against  the  use  of  elec- 
tricity', it  is  within  the  power  of  the  city  to  allow  such  use. 

It  is  generally  held  by  the  courts  that  the  right  to  use  the 
streets  for  street  railroad  purposes  is  the  franchise  proper, 
and  that  the  character  of  motive  power  allowed  is  a  matter 
of  regulation  (In  re  Third  Ave.  R.  R.  Co.,  121  N.  Y.,  536,  539; 
Hudson  River  Telephone  Co.  vs.  Watervliet  Turnpike  Co., 
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135,  N.  Y.,  405;  Halsey  vs.  Kapid  Transit  Rv.  Co.,  47  N.  J. 
Eq.,  380;  Williams  vs.  City  Electric  Street  Ry.  Co.,  41  Fed. 
Rep.,  556;  Taggart  vs.  Newport,  16  R.  I.,  668).  And  in  this 
state  we  hare  a  statute  (Section  503  of  the  Civil  Code)  which 
gives  to  cities  power  to  make  such  ''regulations  for  the  gov- 
ernment of  street  railroads  as  may  be  necessary  to  a  full 
enjoyment  of  their  franchises." 

It  seems,  therefore,  beyond  serious  question,  that  the  city 
has  power  to  grant  permission  to  the  Market  Street  Railway 
Company  to  use  electricity  over  the  street  railroad  systems 
here  concerned,  and  that  such  privilege  may  validly  be  ex- 
ercised. Such  permission  may,  however,  be  granted,  subject 
to  any  conditions  which  your  Board  may  deem  reasonable  to 
impose  and  to  make  for  the  benefit  of  the  city.  I  take  it  as 
unquestionably  the  law,  that  in  your  hands  rests  the  power 
to  say  in  what  manner  this  power  to  use  electricity  may  be 
exercised,  and  to  say  generally  under  what  conditions  all 
such  privileges  shall  be  granted. 

Your  second  question — as  to  the  mode  and  manner  to  be 
followed  if  the  Board  sees  fit  to  grant  the  privilege — is  not 
free  from  difiiculty. 

The  Legislature  in  1897  passed  an  act  entitled  "An  act 
providing  for  the  sale  of  street  railroad  and  other  franchises 
in  municipalities,  and  providing  conditions  for  the  granting 
of  such  franchises  by  the  legislative  or  other  governing- 
bodies,  and  repealing  conflicting  acts"  (Stats.  1897,  p.  135). 
Under  this  act  every  franchise  or  privilege  to  construct  or 
operate  street  railroads  or  to  erect  poles  or  wires  for  trans- 
mitting electric  power,  or  for  lighting  purposes  or  to  exer- 
cise any  privilege  whatever  hereafter  proposed  to  be  granted 
by  the  Board  of  Supervisors  of  any  city  and  county,  is  made 
the  subject  of  competitive  bidding,  and  the  award  must  go 
to  the  bidder  offering  the  highest  percentage  of  its  gross  re- 
ceipts to  the  city.  There  would  be  no  question  as  to  this  Act 
being  in  full  effect  in  this  city,  but  for  the  adoption  of  an 
amendment  to  Section  6  of  Article  XI  of  the  State  Consti- 
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tution  in  1896,  This  amendment  makes  the  Constitution 
read  as  follows:  ^'Cities  and  towns  heretofore  or  hereafter 
organized,  and  all  charters  thereof  framed  or  adopted  by 
authority  of  this  constitution,  except  in  municipal  affairs, 
shall  be  controlled  by  general  laws."  Under  the  recent  deci- 
sion of  the  Supreme  Court  in  the  case  of  Popper  vs.  Brod- 
erick,  the  insertion  of  the  words  ''except  in  municipal 
affairs,"  was  held  to  exempt  this  city  from  the  effect  of  a 
general  law  increasing  the  salaries  of  certain  police  officers. 
How  far  this  exemption  will  extend  is  as  yet  problematical. 
It  might  well  be  contended  that  the  granting  of  privileges 
over  the  streets  of  this  city  is  a  municipal  affair,  especially 
as  the  proceeds  from  the  sale  thereof  go  into  the  city  treas- 
ury. And  if  this  were  to  be  held  it  would  seem  to  follow 
that  the  act  of  1897  would  not  obtain  in  this  city.  It  has, 
however,  been  directly  held  by  the  Supreme  Court  in  the 
case  of  Horton  vs.  City  of  Los  Angeles  (119  Cal.,  602),  that 
after  the  passage  of  the  act  of  3897,  all  proceedings  for  the 
sale  of  franchises  or  privileges  in  the  City  of  Los  Angeles 
must  be  carried  on  under  such  act;  thus  holding  that  the  act 
was  in  full  force  and  effect  in  the  City  of  Los  Angeles.  The 
possible  conflict  between  the  general  law  and  the  consititu- 
tion  as  amended  was  not  presented  or  argued  before  the 
court.  But  the  facts  themselves  raised  the  question  and  we 
must  accept  this  decision  at  this  time  as  the  law. 

The  purpose  of  the  act  of  1897  is  to  avoid  the  dangers  of 
possible  favoritism  or  corruption  by  subjecting  to  competi- 
tion all  grants  of  franchises  or  privileges  which  the  city 
may  have  at  its  disposal.  The  use  of  electricity  as  a  motive 
power,  including  the  right  to  erect  poles  and  string  wires,  I 
hold  to  be  a  privilege,  though  it  may  not  be  essentially  a 
franchise.  It  is  certainly  an  added  use  of  the  street  which 
could  not  be  obtained  without  the  permission  of  the  city. 
Trolley  wires  and  poles  have  been  held  by  several  courts 
not  to  be  such  an  additional  servitude  imposed  upon  the 
streets  as  would  justify  damages  to  abutting  owners,  but  I 
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do  not  regard  these  decisions  as  holding  that  such  poles  and 
wires  are  not  an  additional  burden  upon  the  street  itself,  re- 
garded from  the  standpoint  of  the  public.  And  it  is  from 
the  latter  standpoint  alone  that  I  must  regard  the  ques- 
tion. 

Whether  the  privileges  here  petitioned  for  are  such  as 
may  be  subject  to  competition  is  a  question  of  fact  for  you 
to  determine.  And  in  this  connection  1  would  refer  you  to 
a  decision  of  our  Supreme  Court  in  the  case  of  the 
San  Francisco  and  San  Joaquin  Railroad  vs.  Craycroft 
and  others,  Trustees  of  the  City  of  Fresno  (111  Cal.,  514). 
The  Valley  Road,  as  it  is  called,  wished  to  build  its  road 
through  the  City  of  Fresno,  and  the  Trustees  of  that  city, 
regarding  the  right  as  a  privilege,  insisted  that  such  privi- 
lege should  be  sold  to  the  highest  bidder  under  the  act  of 
1893,  which  was  in  general  similar  to  the  act  of  1897,  and 
refused  to  grant  the  privilege  otherwise.  Whereupon  the 
Railroad  Company  sued  out  an  original  writ  of  mandamus 
in  the  Supreme  Court  to  compel  action  upon  the  company's 
petition,  which  did  not  recognize  the  act  of  '93  as  applying 
to  such  cases.  The  court  in  its  decision,  the  opinion  being 
written  by  Chief  Justice  Beatty,  and  concurred  in  by  all  the 
other  Justices,  says:  ''When  a  railway  is  constructed  to 
the  boundaries  of  a  town  or  city,  the  corporate  authorities 
may  be  as  desirous  as  the  builders  of  the  road  to  have  it 
pass  through  on  its  selected  route  but  their  hands  are  tied. 
They  cannot  grant  the  privilege  to  any  but  the  highest  bid- 
der, and  the  highest  bidder  may  be  some  one  who  merely  de- 
sires to  prevent  the  road  from  passing  through,  and  who 
cannot  make  any  use  of  the  franchise  except  for  that  pur- 
pose. In  fact,  the  franchise  sought  is  not  the  subject  of 
competition.  A  particular  railway  company  desires  per- 
mission to  construct  its  road  through  the  town,  or,  in  other 
words,  to  make  a  connection  through  the  town  of  those  por- 
tions of  its  road  extending  upon  either  side  of  the  town  to 
its  opposite  termini.    In  the  nature  of  things  there  can  be 
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no  competition  for  this  privilege.  The  builder  of  the  road 
must  own  and  operate  the  whole  line;  the  right  to  do  so  is 
part  of  its  corporate  franchise,  and  how  is  it  possible  that 
any  other  person  or  corporation  can  acquire  the  right  to 
construct,  and  own  and  operate,  as  a  distinct  and  indepen- 
dent road  and  franchise,  that  part  of  a  road  necessary  to 
connect  its  two  ends?  This  law  was  not  intended  to  apply 
to  such  a  case,  but  only  to  those  cases — as  of  street  rail- 
roads— ^in  which  bona  fide  competition  is  possible." 

If  any  privilege  may  be  used  by,  and  may  be  of  value  to 
more  persons  than  the  one  petitioning  therefor,  it  would,  in 
my  judgment,  be  a  privilege  which  should  be  open  to  com- 
petition under  the  statute. 

In  case  you  find  that  the  privileges  3'ou  purpose  granting 
may  be  the  subjects  of  competition,  I  advise  that  such  privi- 
leges be  granted  under  the  provisions  of  the  act  of  1897. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — National     Bank     Stock. — Consideration     of     Case     of 
Owensboro  Bank  vs.  Owensboro. 

May  2Jf,  1899. 
The   Assessor. 

Sir:  In  reply  to  your  communication  of  May  5th,  with 
reference  to  the  decision  in  the  case  of  Owensboro  Bank  vs. 
Owensboro,  reported  in  the  U.  S.  Supreme  Court  Reporter 
of  April  17,  1809,  I  beg  to  state  that  such  decision  does  not 
in  my  judgment  hold  as  invalid  such  legislation  respecting 
the  taxation  of  shares  of  National  Banks  as  that  recently 
enacted  by  the  California  Legislature. 

Respectfully, 

Franklin  K.  Lane. 

[See,  rodge  vs.  Nevada  Nat.  Bank  of  S.  F..  109  Fod.  Rep.,  726] 
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Taxation. — Seats  on  Stock  and  Bond  Exchange. 

May  26,  1899. 
The  Assessor. 

Sir:  In  your  communication  of  the  24th  instant  you  in- 
quire if  the  members  of  the  San  Francisco  Stock  and  Bond 
Exchange  should  be  assessed  for  their  seats  or  the  right  of 
membership  held  by  them  in  such  Exchange. 

The  Constitution  of  this  state  defines  property  subject  to 
taxation  (Article  XIII,  Sec.  1)  as  ''moneys,  debits,  bonds, 
stocks,  dues,  franchises  and  all  other  matters  and  things 
real,  personal  and  mixed,  capable  of  private  ownership."' 

Does  a  seat  in  such  an  Exchange  or  Board  fall  within  any 
of  the  terms  used  in  the  Constitution? 

In  the  case  of  Lowenberg  vs.  Greenebaum  (99  Cal.,  162), 
the  court  defined  a  seat  upon  the  San  Francisco  Stock  and 
Exchange  Board  as  being  merely  "a  personal  privilege  of 
being  and  remaining  a  member  of  a  voluntary  association 
with  the  assent  of  the  associates."  And  in  the  case  of  San 
Francisco  vs.  Anderson  (103  Cal.,  70),  the  court  held  such  a 
"  seat"  to  be  too  impalpable  to  go  into  any  category  of  taxa- 
ble property.  "It  is  a  mere  right  to  belong  to  a  certain  as- 
sociation with  the  latter's  consent,  and  to  enjoy  certain  per- 
sonal privileges  and  advantages  which  flow  from  member- 
ship of  such  association.  Those  privileges  and  advantages 
cannot  be  transferred  without  the  consent  of  the  associa- 
tion, and  a  forced  sale  of  them  would  not  give  to  the  pur- 
chaser the  right  to  occupy  said  seat." 

It  has  also  been  held  that  a  seat  on  the  San  Francisco 
Produce  Exchange  is  not  taxable  property  (San  Francisco 
vs.  Wangenheim,  37  Pac.  Eep.,  221). 

Assuming  that  the  San  Francisco  Stock  and  Bond  Ex- 
change is  similar  in  organization  to  the  San  Francisco  Stock 
and  Exchange  Board  and  the  San  Francisco  Produce  Ex- 
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change,  I  advise  that  seats  upon  such  Exchange  are  not  sub- 
ject to  taxation. 

Respectfully, 

Franklin  K.  Lane. 


Jurors'  Fees. — Payment  of  Fees  to  Jurors  in  Criminal  Cases  Out 
of  Municipal  Treasury  Under  Fee  Bill  of  1895. — Scope  of 
Decision  in  Case  of  Hilton  vs.  Curry. 

May  21,  189"}, 
The  Board  of  Supervisors. 

Gentlemen:  '  I  am  in  receipt  of  Resolution  No.  2,797 
(Fourth  Series),  wherein  it  is  resolved,  "That  in  view  of  the 
late  decision  of  the  Supreme  Court  in  the  case  of  Hilton  vs. 
Curry,  the  opinion  of  the  City  and  County  Attorney  be  and 
IS  hereby  requested  as  to  the  liability  of  the  city  and  county 
in  the  matter  of  the  demands  which  have  been  presented  to 
this  Board  for  services  rendered  by  grand  jurors  and 
trial  jurors  in  criminal  cases,  and  as  to  the  proper  action  to 
be  taken  by  the  Board  on  said  demands." 

The  case  of  Hilton  vs.  Curry,  decided  March  22,  1899,  in- 
volved the  fees  of  jurors  engaged  exclusively  in  the  trial  of 
civil  cases.  This  decision  does  not  therefore  directly  pass 
upon  and  determine  the  obligation  of  the  city  and  county 
as  to  the  payment  of  other  classes  of  jurors.  Yet  the  rea- 
soning of  the  opinion  must  be  taken  as  expressive  of  the 
mind  of  the  court. 

"  The  right  to  compensation  for  service  as  a  juror,"  says 
the  court,  "is  purely  statutory,  and  it  is  for  the  Legislature 
to  determine  in  what  cases  such  compensation  shall  be 
made,  as  well  as  the  amount  and  mode  of  payment,  or  it  may 
withhold  any  compensation  therefor.  In  the  absence  of  any 
provision  upon  the  subject  the  juror  cannot  claim  any  com- 
pensation for  his  services,  and  he  can  in  no  case  claim  com- 


85 


pensalion  to  any  greater  amount,  or  from  any  other  source, 
than  is  provided  by  statute." 

We  must,  therefore,  look  into  the  statutes  to  find  when 
fees  shall  be  paid  to  jurors,  the  amount  of  such  fees,  the 
mode  of  paying  the  same  and  the  source  from  which  the 
money  shall  be  drawn  for  such  payment. 

In  1895,  the  Legislature  passed  an  act  known  as  the  Fee 
Bill,  which  provides: 

"  19.     Jurors  and  witnesses  fees  shall  be  as  follows: 
''  For  attending  as  a  grand  juror  or  juror  in  the  Superior 
Court,  for  each  day's  attendance,  per  day,  two  dollars." 
(Stats.  1895,  p.  273.) 

In  Hilton  vs.  Curry,  the  court  analyzed  this  act,  saying: 
"  The  act  of  1895  does  not  purport  to  deal  with  the  mode  in 
which  jurors  shall  be  paid,  nor  does  it  contain  any  provi- 
sion authorizing  their  payment  out  of  the  public  treasury, 
or  fixing  the  source  of  their  compensation,  but  it  is,  as 
stated  in  its  title,  an  act  merely  to  estahUsli  the  fees  of 
county  officers  and  of  jurors  and  witnesses  in  this  state, 
leaving  unaffected  the  mode  in  which  these  fees  are  to  be 
paid  and  other  provisions  in  previous  acts  upon  the  sub- 
ject which  are  disconnected  from  the  amount  of  their  fees 
for  each  day's  attendance,  leaving  the  mode  as  well  as  the 
source  of  payment  as  it  existed  prior  to  the  passage  of  this 
act." 

Under  this  interpretation  of  the  act  of  1895  it  becomes 
necessary  to  look  into  earlier  statutes  for  some  provision 
authorizing  the  payment  of  juror's  fees.  The  preceding 
statute  touching  this  question  Avas  passed  in  1870,  but  this 
statute  expressly  exempted  San  Francisco  from  its  effects. 
Thus  we  are  led  back  to  the  act  of  February  27,  1866,  which 
in  Hilton  vs.  Curry  was  held  to  be  in  full  force  and  effect  in 
this  city  and  county  where  not  inconsistent  with  the  act 
of  1895. 

The  act  of  1866  is  entitled :    '*An  act  concerning  the  fees 
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of  jurors  and  witnesses  in  the  City  and  County  of  San  Fran- 
cisco."   It  provides  as  follows: 

"  Section  1.  In  the  City  and  County  of  San  Francisco,  the 
fees  of  jurors  and  witnesses  shall  be  as  hereinafter  pro- 
vided. 

"  Section  2.  The  fees  of  jurors  shall  be  for  each 
cause — and  if  a  cause  occupy  more  than  a  day,  then  for  each 
day's  attendance  two  dollars  in  United  States  gold  or  sil- 
ver coin,  to  be  paid  in  civil  cases  by  the  party  in  whose  fa- 
vor verdict  is  rendered.*  *  *  Until  they  are  paid  no 
further  proceedings  shall  be  allowed  in  the  action.  No  per- 
son shall  receive  fees  for  serving  on  a  Coroner's  jury. 

'^Section  3,  The  fees  of  witnesses  for  attending  in  any 
civil  suit  or  proceeding  *  *  *  shall  be  for  each  day  two 
dollars  in  United  States  gold,"  etc. 

By  virtue  of  the  provisions  of  this  Act  the  Supreme  Court 
in  Hilton  vs.  Curry  held  that  jurors  in  civil  cases  were  not 
entitled  to  payment  of  their  fees  out  of  the  public  treasury. 
"  We  hold,  therefore,"  says  the  court,  "that  the  provisions 
in  the  act  of  February  27,  1866,  for  the  mode  in  which 
jurors'  fees  shall  be  paid,  were  not  repealed  by  the  act  of 
1895,  and  that  as  there  is  no  provision  in  the  statutes  mak- 
ing the  payment  of  jurors'  fees  in  San  Francisco  a  charge 
upon  the  public  treasury,  the  petitioner  was  not  entitled  to 
the  certificate  asked  for." 

This  language  must  be  accepted  as  decisive  only  as  to 
civil  jurors,  but  it  is  evident  from  this  extract  as  from  the 
others  quoted  above,  that  the  court  deemed  necessary  an 
express  requirement  that  all  jurors'  fees  in  San  Francisco 
should  be  made  a  charge  upon  the  public  treasury  before 
such  fees  could  legally  be  paid  therefrom.  And  it  is  the  con- 
clusion of  the  court  that  "it  has  never  been  the  legislative 
policy  of  this  state  that  any  portion  of  the  jurors'  fees  in 
San  Francisco  should  be  paid  out  of  the  public  treasury." 

X  have  been  able  to  find  no  statute  directly  imposing  such 
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.lability  upon  the  city.  The  language  of  the  Act  of  1866, 
like  that  of  1895,  is  lacking  in  several  of  the  elements  neces- 
sary to  impose  such  obligation  under  the  Hilton -Curry  deci- 
sion. It  would  certainly  be  a  forced  construction  of  this 
act  in  view  of  its  similarity  to  that  of  1895,  to  hold  that  it 
made  the  county  liable  for  the  fees  of  any  jurors  either  in 
civil  or  criminal  cases.  It  "does  not  purport  to  deal  with 
the  mode  in  which  jurors"  (in  criminal  cases)  "shall  be  paid, 
nor  does  it  contain  any  provision  authorizing  their  payment 
out  of  the  public  treasury,  or  fixing  the  source  of  their  com- 
pensation." 

Respectfully, 

Franklin  K.  Lane. 

[See  Birch  vs.  Phelan,  127  Cal.,  49.] 


Justice  Court  Fees. 

June  6,  1889. 
The  Board  of  Supervisors. 

Gentlemen:  In  reply  to  the  inquiry  presented  in  Resolu- 
tion No.  2,942  (Fourth  Series),  I  advise  that  the  Board  has 
not  the  power  to  remit  fees  payable  to  the  Clerk  of  the 
Justices'  Court. 

Respectfully, 

Franklin  K.  Lane. 


Appointment  of  License  Collector.— Directory  Provision  of  Statute 
Fixing  Time  in  Which  Appointment  Is  to  Be  Made. 

June  6,  1899. 
The  License  Collector. 

Sir:  I  have  been  unable  to  find  any  decision  by  our 
Supreme  Court  in  which  the  matter  of  the  License  Collec- 
tor's election  was  raised.     The  authorities  sustain  the  opin- 


ss 

ion  given  you  in  person,  that  the  provision  of  the  statute  as 
to  election  is  but  direetorj. 

A  statute  specifying  a  time  within  which  a  public  officer 
is  to  perform  an  official  act  regarding  the  right  and  duties 
of  others  is  directory,  unless  the  nature  of  the  act  to  be 
performed,  or  the  phraseology  of  the  statute,  is  such  that 
the  designation  of  time  must  be  considered  as  a  limitation 
of  the  power  of  the  officer.  (Sutherland  on  Statutory  Con- 
struction, Sec.  448,  and  cases  there  cited.) 

Respectfully, 

Franklin  K.  Lane. 


Public  Buildings. —  Hall  of  Justice. —  Claim  Against  City  for  In- 
fringement of  Patent. 

June  11,  1899. 
The  Boakd  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2984 
(Fourth  Series),  which  reads  as  follows: 

"Whereas,  a  petition  of  the  Plastic  Fire  Proof  Construc- 
tion Company  was  filed  May  25,  1899,  representing  that  it 
is  the  owner  of  a  patent  which  covers  the  construction  of 
floors,  walls,  ceilings,  roofs,  or  pavements  of  a  set  plastic 
compound;  and  that  the  floors  and  walls  of  the  Hall  of 
Justice  contain  a  total  of  100,000  square  feet  of  infringing 
material;  and  requesting  consideration  of  its  offer  to  settle 
its  claim  against  the  city  and  county  for  the  sum  of  13,500, 
being  at  the  rate  of  3  1-3  cents  per  square  foot  for  the 
material  used;  therefore, 

"Resolved,  that  the  subject  matter  of  said  petition  be 
and  is  hereby  referred  to  the  City  and  County  Attorney 
for  his  o])inion  as  to  the  proper  action  to  be  taken  by  the 
Board  in  this  matter." 

I  advise  against  any  compromise  in  this  matter  unless 
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such  compromise  is  made  between  the  city,  Bateman  Bros., 
the  contractors  for  the  Hall  of  Justice,  and  your  petitioner, 
the  Plastic  Fire  Proof  Construction  Company,  and  unless 
any  amount  paid  by  way  of  compromise  comes  out  of  the 
contract  price  of  the  building.  It  was  a  condition  of  the 
contract  that  ''the  contractor  shall  guarantee  immunity 
and  hold  harmless  the  City  and  County  of  San  Francisco 
against  suits  or  damages  resulting  from  the  use  of  patent 
devices  in  the  construction  and  erection  of  the  work."  (See 
Specifications;  General  Clauses  and  Remarks.) 

As  the  city  has  been  sued  by  your  petitioner  for  the  sum 
of  |5,000  damages  because  of  the  alleged  use  of  its  so-called 
fire-proof  material,  I  further  advise  that  the  Board  withhold 
such  sum  from  payment  to  the  contractors  until  a  determi- 
nation of  the  present  suit  has  been  reached. 

Respectfully, 

Franklin  K.  Lane. 

ISee,  Plastic  Fire  Proof  &  Construction  Co.  vs.  Citv  and  County  of  San  Francisco 
No.  13,750,  U.  S.  C.  C,  9th  Cir.,  Northern  Dist.  of  Cal. 


Public  Buildings. — Public  Streets. — Procedure  Outlined  for  Further 
Construction  of  Hall  of  Justice. — City  Without  Power  to 
Compel  Property  Owners  to  Repave  Accepted  Streets. 

June  n,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  A  resolution  of  your  Board  has  been  re- 
ferred to  me,  setting  forth  (1)  the  necessity  of  compelling  a 
speedy  completion  of  the  work  on  the  Hall  of  Justice,  and 
(2)  the  urgent  need  of  street  work  on  accepted  streets  in  the 
district  lying  to  the  east  of  Kearny  Street,  and  my  opinion 
is  asked  as  to  how  such  matters  can  be  expedited. 

The  contract  with  Bateman  Bros.,  as  originally  drafted, 
called  for  the  completion  of  the  Hall  of  Justice  on  or  before 
October  1,  1897,  but  this  time  has  been  extended  by  the 
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Board  of  Supervisors  until  July  1,  1899.  It  appears  from 
the  resolution  submitted  to  me  that  the  work  will  not  be 
done  by  the  latter  date,  and  your  inquiry  goes  to  the  matter 
of  remedy.  I  find  in  the  specifications,  which  are  made  part 
of  the  contract,  three  sections  dealing  with  the  possible  de- 
fault of  the  contractors.  Under  one  of  these  (Section  17),  it 
is  provided  that  ''if  at  any  time  during  the  currency  of  the 
contract  the  contractor  should  not  be  making  proper  and 
reasonable  progress  with  the  work,  or  should  be  unneces- 
sarily delaying  the  same,  .  .  .  the  architect  shall  be 
at  liberty,  after  giving  the  contractor  three  days'  notice  of 
his  intention,  to  provide  such  materials  and  to  employ  such 
workmen  as  he  may  consider  necessary  to  proceed  with  the 
work;  and  the  cost  of  the  same  shall  be  charged  to  the  con- 
tractor, and  the  amount  be  deducted  from  any  installment 
or  balance  due  or  becoming  due  to  him  on  account  of  the 
contract."  This  plan  of  procedure  the  architect  may  now 
avail  himself  of,  if  in  his  judgment,  the  contractors  are  not 
pushing  the  work  as  rapidly  as  necessary  to  complete  the 
same  by  July  1,  of  this  year. 

The  second  line  of  procedure,  that  provided  in  Section  18 
of  the  Specifications,  is  also  within  the  control  of  the  archi- 
tect. This  allows  the  architect  to  complete  the  work,  by 
contract  if  he  sees  fit,  in  the  event  of  the  contractors  sus- 
pending or  abandoning  the  work,  the  cost  to  be  paid  out  of 
the  amount  due  to  the  contractors.  Under  the  same  specifi- 
cations the  Supervisors  may  require  the  contractor's  bonds- 
men to  proceed  with  the  work.  But  both  of  these  methods 
may  only  be  availed  of  when  the  contractor  has  stopped 
work  or  has  committed  some  act  of  insolvency  during  the 
currency  of  the  work. 

Section  19  of  the  Specifications  sets  forth  the  penalty 
which  the  city  may  enforce  as  against  the  contractors  or 
their  bondsmen  in  case  the  work  is  not  done  on  time. 
Under  this  section  the  city  may  withhold  from  any  pay- 
ments coming  to  the  contractors  the  sum  of  one  hundred 
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dollars  per  day  from  each  day  after  July  1,  1899,  during 
which  the  work  shall  remain  uncompleted,  or  it  may  enforce 
such  claim  against  the  contractors  or  their  sureties. 

Under  the  contract,  it  rests  with  the  architect  to  see  that 
the  work  is  done  at  such  a  rate  as  will  insure  completion 
within  the  period  allowed  by  the  Board.  If  the  architect 
does  not  avail  himself  of  his  right  to  force  the  work  the 
Board  cannot  compel  him  to  do  so.  If,  however,  he  should 
give  the  required  three  days'  notice  to  the  contractors,  the 
city  may  provide  for  the  payment  out  of  the  contract  price 
for  such  material  and  labor  as  may  be  necessary. 

Inasmuch  as  the  city  has  on  hand  over  |80,000  of  the 
contract  price,  and  the  architect  assures  me  that  he  is  ready 
to  take  such  steps  as  your  Board  may  think  advisable,  it 
ought  not  to  be  difficult  to  compel  haste  and  secure  an  early 
completion  of  the  work. 

As  to  the  paving  of  the  accepted  streets,  it  is  suggested 
in  your  resolution  that  the  city  and  county  purposes  im- 
posing upon  the  property  owners  fronting  on  such  streets 
one-half  of  the  cost  of  repaving  the  same.  I  know  of  no 
warrant  in  the  law  for  such  a  course.  If  property  owners 
choose  to  make  such  agreement  with  the  city  they  are  re- 
sponsible therefor  and  cannot  complain.  But  the  city 
cannot  compel  such  contribution.  It  is  the  city's  duty  to 
keep  accepted  streets  open  and  in  repair,  and  to  repave 
when  necessary.  If  the  city  does  not  see  fit  to  perform  this 
duty  I  know  of  no  means  by  which  such  action  can  be  forced. 

Respectfully, 

Franklin  K.  Lane. 


Tax  Collection. — Personal  Property  of  National  Banks. 

June  20,  1899. 
The  Tax  Collector. 

Sir:     Under  authority  of  the  decision  of  Judge  De  Haven 
in  the  case  of  the  City  and  County  of  San  Francisco  vs. 
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Crocker-Woolworth  National  Bank  of  San  Francisco,  re- 
ported in  the  Federal  Reporter  of  April  18,  1899,  I  advise 
that  YOU  accept  payment  of  the  bank's  taxes  on  real  prop- 
erty without  requiring  pajnient  of  the  taxes  on  personal 
property  at  this  time. 

It  has  now  been  decided  both  by  the  Federal  and  state 
courts  that  the  personal  property  of  a  national  bank  cannot 
be  directly  assessed  for  taxation  by  state  authorities.  (See, 
also,  case  of  People  vs.  National  Bank  of  D.  O.  Mills  &  Co., 
123  Cal.,  53. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Power  of  Supervisors  to  Direct  Cancellation  of  Assess- 
ment on  Real  Property  Twice  Assessed. 

June  20,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  By  Resolution  No.  2,941  (Fourth  Series), 
you  have  referred  to  me  the  question  of  the  power  of  your 
Board  to  order  cancelled  certain  assessments  on  real  prop- 
erty which  by  mistake  has  been  twice  assessed. 

The  Board  has  such  power  under  Section  3,805  of  tlie 
Political  Code  as  amended  in  1897.  (See  Statutes  1897,  p. 
433.) 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Bonds  of  a  Foreign  Corporation  Held  in  New  York 
Under  Ancillary  Administration  of  an  Estate. 

June  22,  1899. 
The  Assessor. 

Sir:     In  yours  of  June  17,  you  submit  for  my  opinion  the 
following  question: 
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"Are  bonds  held  in  New  York  by  ancillary  executors  of 
an  estate  which  is  in  probate  court  in  this  city,  at  which 
place  the  decedent  lived  (said  bonds  never  having  been  in 
this  state)  subject  to  assessment  in  connection  with  the 
assessment  of  said  estate  here?  These  are  bonds  of  Eastern 
railroads.  Bonds  belonging  to  this  estate,  which  were  in 
New  York,  have  been,  during  the  past  two  years,  in  one 
instance  at  least,  assessed  in  New  York.  This  was  prior  to 
the  appointment  of  the  ancillary  executors,  and  are  not  the 
bonds  which  I  am  now  making  inquiry  concerning.  These 
latter  bonds  are  enumerated  in  the  appraisement  of  the 
estate  filed  in  this  city,  and  the  executors  claim  that,  never 
having  been  in  this  city,  and  being  in  charge  of  Eastern  ex- 
ecutors they  are  not  assessable  here.'' 

The  general  rule  is  that  personal  property  of  decedents 
is  taxed  at  the  domicile  of  the  decedent.  An  elaborate 
review  of  the  authorities  upholding  this  principle  is  given 
in  the  case  of  San  Francisco  vs.  Lux,  64  Cal.,  481,  which  case 
has  been  accepted  as  final  and  determinative  of  the  question 
in  this  state.  Unless  the  taking  out  of  ancillary  letters  in 
New  York  in  some  way  affects  the  operation  of  this  rule, 
it  must,  therefore,  govern  in  the  case  before  you,  as  in 
others. 

Ancillary  administration  is,  as  the  words  indicate,  an  ad- 
ministration subordinate  and  auxiliary  to  the  original  ad- 
ministration. Ancillary  administrators  do  not  displace  nor 
supersede  executors  to  whom  letters  were  issued  at  the  dom- 
icile of  the  decedent.  The  purpose  of  ancillary  administra- 
tion is  to  gather  and  preserve  the  estate  of  the  decedent  in 
some  jurisdiction  other  than  that  where  the  original  letters 
issued.  And  it  is  quite  common  for  ancillarj^  letters  to  be 
taken  out  by  an  executor  who  goes  into  the  foreign  jurisdic- 
tion for  that  purpose.  It  cannot  be,  therefore,  that  ancil- 
lary administration,  having  been  taken  out  in  New  York, 
changes  the  effect  of  the  general  rule,  and  I  advise  that  such 
bonds  held  in  New  York  by  an  ancillarv  administrator 
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should  be  ta:s:ed  in  this  state  so  long  as  the  estate  remains  in 
probate. 

Respectfully, 

Franklin  K.  Lane. 


Public  Improvements. — Bond  Election  Should  Precede  Purchase 
of  Abstracts   for   Proposed   Park   Property. 

June  23,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board,  dated  June  20th,  1899,  in  which  my  opinion  is 
requested  "as  to  whether  or  not  it  is  necessarj^,  in  order  to 
complete  the  proceedings  already  instituted  (as  to  the  ac- 
quisition of  the  Panhandle  extension)  to  award  the  contract 
to  furnish  title  insurance  for  the  necessary  lands,  and  as  to 
whether  the  memorandum  of  agreement  as  provided,  fix- 
ing the  compensation  (of  appraisers)  requires  the  resolution 
of  award  (of  contract  for  title  insurance)  to  be  made  at  the 
present  time." 

The  facts  involved  are  few  and  simple.  The  Board  has 
decided  by  resolution  to  condemn  certain  property  for  park 
purposes.  This  property,  under  resolution  of  the  Board, 
must  be  paid  for  by  the  sale  of  bonds,  as  to  the  issuance  of 
which  the  people  of  the  city  and  county  must  declare  in  a 
special  election.  To  ascertain  the  probable  cost  of  the 
property,  your  Board  has  decided  to  have  the  property  ap- 
praised by  a  Board  of  Appraisers.  Upon  the  report  of  these 
experts  it  may  be  deemed  wise  by  your  Board  to  call  a  bond 
election,  or  it  may  not.  If  you  do  not  call  such  election  the 
proceedings  will  there  end,  as  it  would  be  idle  to  begin 
eminent  domain  proceedings  without  possibility  of  paying 
for  the  property.  If  you  call  such  election,  the  people  will 
then  determine  whether  they  want  this  improvement  or  not, 
and  if  they  decide  in  favor  of  the  bond  issue  it  will  then  be 
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proper  to  secure  abstracts  of  title  or  other  evidence  of  the 
necessary  parties  defendant.  I  can  see  no  reason  why  the 
appointment  of  appraisers  should  wait  upon  the  securing  of 
title  insurance  or  abstracts  of  title.  The  appraisers  must 
do  their  work  prior  to  the  bond  election,  that  the  people  of 
the  city  may  know,  as  nearly  as  may  be  now  ascertained, 
how  large  an  issue  of  bonds  may  be  needed.  The  matter  of 
abstracts  comes  up  properly  after  the  people  have  decided 
for  the  issuance  of  bonds,  in  case  they  do  so  decide.  The 
city  surely  should  not  expend  money  now  which  would  be 
altogether  wasted  if  the  vote  of  the  people  was  adverse  to 
the  acquisition  of  the  property. 

Respectfully, 

Franklin  K.  Lane. 


Claims  Against  City. — Suit  Brought  by  Deputies  in  Tax  Collector's 
Office  for  Three  Days'  Salary. 

June  26,  1899. 
The  Board  op  Supervisors. 

Gentlemen:  The  city  has  been  sued  by  several  of  the 
deputies  who  were  in  the  Tax  Collector's  office  during  the 
administration  of  James  N.  Block,  Esq.,  for  the  amount  of 
their  wages  for  the  first  three  days  of  this  year.  It  appears 
that  the  deputies  who  went  in  under  the  present  Tax  Col- 
lector received  pay  for  but  twenty-seven  days  in  the  month 
of  January.  And  it  further  appears  from  testimony  already 
taken,  and  from  the  statement  of  Mr.  Block  made  to  this 
office,  that  his  deputies  worked  until  Mr.  Sheehan  qualified 
and  appointed  his  force  upon  January  3rd. 

I  advise  that  your  Board  pay  these  claims,  in  accordance 
with  the  law  and  the  custom  of  the  city  heretofore.  The 
city  by  doing  so  would  not  be  paying  twice  for  services 
rendered,  as  the  present  deputies  received  payment  for  but 
the  balance  of  the  month  of  January,  not  for  a  whole  month. 
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And  as  to  the  fact  that  such  services  were  rendered  I  have 
no  reason  to  doubt  Mr.  Block's  statement  and  cannot  dis- 
prove the  sworn  testimony  of  the  witnesses  which  has 
already  been  taken.  Mr.  Block's  statement  is  that  on  the 
first  of  January  and  on  the  third  his  force  was  kept  at  work 
preparing  for  the  turning  over  of  the  office  to  his  successor, 
Mr.  Sheehan.  And,  even  if  no  work  had  been  actually  per- 
formed, the  deputies  held  themselves  in  readiness  to  do 
what  might  be  directed,  and  their  right  to  pay  did  not  cease 
until  Mr.  Block  had  retired  from  office. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Bonds  of  Quasi-Public  Corporations  and  Receivers' 
Certificates  as  Solvent  Credits. — Deduction  of  Debts  Due  to 
Bona  Fide  Residents  of  the  State. 

July  12,  1899. 
The  Assessor. 

Sir:  I  am  in  receipt  of  yours  of  July  10,  in  which  the 
following  questions  are  submitted  for  my  opinion: 

"(1).  Are  bonds  of  (luasi-public  corporations  to  be  treated 
as  solvent  credits  for  assessment  purposes,  thereby  allowing 
the  taxpayer  to  deduct  from  the  assessed  value  of  such 
bonds  as  he  may  own  such  debts  as  he  may  owe  to  bona  fide 
residents  of  the  state;  also  (2)  under  the  law,  are  receiver's 
certificates  issued  by  order  of  a  court  solvent  credits,  and 
is  the  deduction  referred  to  above  to  be  made  therefrom?" 

Assuming  that  the  bonds  of  quasi-public  corporations  are 
assessable — a  question  upon  which  I  do  not  pass^ — I  am  of 
opinion  that  the  taxpayer  thereon  is  not  entitled  to  deduct 
from  the  assessed  value  of  such  bonds  such  debts  as  he  may 
owe  to  bona  fide  residents  of  the  state. 

In  Section  1  of  Article  XIII  of  the  Constitution  of  the 
State,  this  language  is  used :  "The  Legislature  may  provide,  ex- 
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cept  in  the  case  of  credits  secured  by  mortgage  or  trust 
deed,  for  a  reduction  from  credits  or  debts  due  to  bona  fide 
residents  of  this  state."  The  Legislature  has,  in  accord- 
ance with  this  constitutional  provision  passed  a  statute 
permitting  the  deduction  from  credits  of  such  solvent  debts 
(Sec.  3617,  Pol.  Code).  But  this  deduction  is  alone  permis- 
sible, according  to  the  letter  of  both  the  Constitution  and 
the  statute,  when  such  credits  are  unsecured  by  deed  of 
trust  or  mortgage.  The  bonds  of  quasi-public  corporations 
are  evidences  of  indebtedness  secured  either  by  deed  of  trust 
or  mortgage.  They,  therefore,  are  not  such  credits  as  are 
subject  to  deduction  for  debts  owing. 

Your  second  question — as  to  receiver's  certificates — I 
answer  in  the  aflSrmative.  Such  certificates  are  given  by 
receivers  under  order  of  the  court  in  payment  of  the  obli- 
gations incurred  by  the  receiver.  They  are  not  subject  to 
the  exemption  of  the  constitutional  and  statutory  provisions 
cited  above. 

Respectfully, 

Franklin  K.  Lane. 


Claims  Against  City. — Census  Marshals  Not  Entitled  to  a  Bonus 
Above  Salary  Fixed  by  Statute. 

July  12,  1899. 
The  Board  of  Education, 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board,  dated  June  29,  1899,  which  reads  as  follows: 

"At  a  meeting  of  the  Board  of  Education,  held  on  the 
28th  inst..  Director  Brandenstein  moved  that  a  resolution 
of  the  Board  of  Education,  adopted  May  10,  1899,  granting 
extra  compensation  to  Census  Marshals  for  additional  work, 
be  referred  to  the  City  and  County  Attorney  for  his  opinion 
as  to  the  legality  of  the  claim  for  extra  services." 

The  resolution  of  May  10,  1899,  referred  to  in  the  above 
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communication,  was  one  adopting  the  report  of  the  Census 
Committee  of  jour  Board,  in  which  it  was  recommended 
*'  That  the  total  amount  allowed  for  the  expense  of  taking 
the  school  census  of  1899  shall  not  exceed  the  amount  of 
$5,250.00;  any  amount  remaining  to  the  credit  of  said  fund 
over  and  above  other  demands  (approximating  |5,000)  shall 
be  divided  between  Chief  Marshall  Elbert  and  Assistant 
Low  for  efficient  services  rendered." 

It  is  provided  in  Section  1639  of  the  Political  Code  that 
the  compensation  of  the  Census  Marshal  shall  not  exceed 
six  dollars  per  day  for  time  actually  and  necessarily  em- 
ployed. The  Board  had  no  power  to  exceed  this  fixed  rate 
of  compensation. 

If,  therefore,  whatever  extra  compensation  was  allowed 
the  Census  Marshal  was  in  the  nature  of  a  bonus  or  premium 
for  the  excellent  manner  in  which  the  work  was  done,  it  was 
improperly  granted. 

Respectfully, 

Franklin  K.  Lane. 


Tax  Collection. — Seizure  by  Assessor  of  Personal  Property  of  the 
Germania  Trust  Company  for  Taxes  Unsecured  by  Lien  on 
Real  Estate. 

July  15,  1899. 

The  Assessor. 

Sir:  In  answer  to  your  request  for  my  opinion  as  to 
your  power  to  seize  and  sell  sufficient  of  the  personal  prop- 
erty of  the  Germania  Trust  Company  to  satisfy  your  demand 
against  said  company  for  taxes  unsecured  by  a  lien  on  real 
property,  I  invite  your  attention  to  Sections  3820  and  3821 
of  the  Political  Code  of  this  state. 

Section  3820,  in  part,  provides: 

"The  Assessor  must  collect  the  taxes  on  all  property 
when,  in  his  opinion,  said  taxes  are  not  a  lien  upon  real 
property  sufficient  to  secure  the  payment  of  the  taxes." 


99 


And  Section  3821  contains  the  following  provision: 

"In  tlie  case  provided  for  in  tlie  preceding  section,  at  the 
time  of  making  the  assessment,  or  at  any  time  before  the 
third  Monday  of  July,  the  Assessor  may  collect  the  taxes 
by  seizure  and  sale  of  any  personal  property  owned  by  the 
person  against  whom  the  tax  is  assessed." 

I  am  of  opinion  that  these  sections  confer  upon  you,  as 
Assessor,  power  to  collect  by  seizure  and  sale  of  personal 
property  the  taxes  on  all  property  when,  in  your  opinion, 
such  taxes  are  not  a  lien  upon  real  property  sufficient  to 
secure  the  payment  of  the  same. 

The  constitutionality  of  these  sections,  and  of  this  method 
of  enforcing  the  tax,  was  passed  upon  by  the  Supreme  Court 
in  Rode  vs.  Siebe,  119  Cal.,  518.  The  court  therein  held  that 
such  method  of  collection  is  constitutional. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Vessels  Owned  in  This  City  and  County,  But  Regis- 
tered in  Foreign  Port,  Not  Plying  in  Waters  of  this  State. 

July  17,  1899. 
The  Assessor. 

Sir:  In  answer  to  your  request  for  my  opinion  whether 
vessels  registered  in  a  foreign  port,  but  not  plying  in  whole 
or  in  part  in  the  waters  of  this  state,  whose  owners  and 
managing  agents  reside  in  San  Francisco,  are  subject  to 
taxation  in  this  city  and  county,  I  submit  the  following: 

Section  3644  of  the  Political  Code  of  this  state  provides: 

"All  vessels,  except  ferry  boats,  which  may  be  registered, 
of  every  class  which  are  by  law  required  to  be  registered, 
must  be  assessed,  and  the  taxes  thereon  paid  only  in  the 
county,  or  city  and  county,  where  the  same  are  registered, 
enrolled  or  licensed." 
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As  your  request  includes  the  statement  that  the  vessels 
sought  to  be  assessed  are  not  registered,  enrolled  or  licensed 
in  this  state,  it  follows  that  this  section  does  not  require 
their  assessment. 

Section  3645  of  the  same  Code  provides: 

"Vessels  registered,  licensed,  or  enrolled  out  of  and 
plying,  in  whole  or  in  part  in  the  waters  of  this  state,  the 
owners  of  which  reside  in  this  state,  must  be  assessed  in 
this  state." 

Under  this  section,  it  would  appear  that  if  the  owners  of 
the  vessel  reside  in  this  state,  and  the  vessel  is  plying  in 
whole  or  in  part  in  the  waters  of  this  state,  such  vessel 
should  be  assessed  in  this  state. 

Our  Supreme  Court,  in  San  Francisco  vs.  Talbot,  63  Cal., 
485,  defined  the  term  "plying,"  as  the  same  is  used  in  Sec- 
tion 3645,  supra,  as  follows: 

"  'Plying'  implies  regularity,  and  is  not  the  term  used  to 
express  the  character  of  the  irregular  and  transient  visita- 
tions of  a  ship  to  a  port  in  the  course  of  her  voyage  to  vari- 
ous ports.  In  that  case,  a  vessel  is  said  to  touch  3d  each  of 
the  jjorts  she  visits.  A  vessel  plies  between  two  places; 
she  may  touch  at  many." 

If,  therefore,  it  be  determined  that  the  vessels  whose 
owners  are  petitioning  for  a  cancellation  of  their  assess- 
ment are  not  plying  in  whole  or  in  part  in  the  waters  of  this 
state,  they  are  not  assessable  under  this  section.  It  follows 
that  vessels  registered,  enrolled,  or  licensed  in  another 
state,  and  not  plying  in  whole  or  part  in  the  waters  of  this 
state,  are  not  subject  to  taxation  under  the  statutes  of  this 
state,  although  their  owners  may  reside  therein. 

Respectfully, 

Franklin  K.  Lane. 
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Public  Streets. — Official  Grade  of  Sanchez  and  Twenty-first  Streets. 

July  31,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  3,171 
(Fourth  Series),  which  reads  as  follows: 

"Whereas,  a  petition  of  property  owners  was  filed  on  July 
3,  1899,  for  the  passage  of  an  order  declaring  the  grade  of 
Sanchez  and  Twenty-first  streets,  as  originally  established, 
to  be  an  elevation  of  340  feet  above  base,  and  for  the  repeal 
of  Order  No.  1977  purporting  to  change  and  establish  the 
grades  herein  named,  and 

"Whereas,  a  protest  of  property  owners  was  filed  on  July 
5,  1899,  against  the  repeal  of  the  said  order,  therefore 

"Resolved,  that  the  subject  matter  of  said  petition  and 
protest  be  and  is  hereby  referred  to  the  City  and  County 
Attorney  for  his  opinion  as  to  the  official  grade  of  Sanchez 
and  Twenty-first  streets,  and  as  to  the  proper  action  to  be 
taken  by  the  Board  in  said  matter." 

It  appears  from  the  records  of  the  Board  of  Supervisors 
that,  by  Order  No.  684,  passed  January  29th,  1866,  the  grade 
of  the  crossing  of  Sanchez  and  Twenty-first  streets  was 
established  at  340  feet  above  base  line.  Subsequent 
thereto,  and  in  April,  1888,  the  Board  of  Supervisors  passed 
Order  No.  1977,  whereby  an  attempt  was  made  to  change 
the  grade  of  the  northerly  line  of  the  crossing  of  Sanchez 
and  Twenty-first  streets  to  a  point  355  feet  above  the  base 
line.  The  question  presented  is,  as  between  these  two 
orders,  which  controls? 

The  same  question  here  raised  has  been  passed  upon  by 
the  Superior  Court,  Hunt,  Judge,  in  the  case  of  Mary  P. 
Hagerty  vs.  The  California  Paving  Company  (No.  52,313), 
wherein  it  was  decided  that  Order  1977,  changing  the  grade, 
was  invalid,  inasmuch  as  it  did  not  comply  with  the  pro- 
visions of  the  Statute  of  1868,  in  which  it  was  provided  that 
a  grade  once  established  shall  not  be  altered  or  changed 
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except  upon  an  adjustment  of  the  benefits  and  damages  in 
accordance  with  certain  prescribed  procedure  therein  laid 
down.  (See,  also,  official  opinions  of  Harry  T.  Creswell, 
p.  83.) 

It  follows,  therefore,  from  the  above  decision  that  the 
official  grade  of  Sanchez  and  Twenty-first  streets  is  that 
originally  established  in  1866,  and  not  that  declared  by  the 
Board  in  1888.  The  City  and  County  Surveyor  should  be 
advised  accordingly,  that  he  may  be  enabled  to  properly 
certify  to  the  grades. 

Respectfully, 

Franklin  K.  Lane. 


Approval  of  Bonds. — Power  of  Board  of  Supervisors  Over  Bond 
Given  to  the  City  and  County  by  People's  Mutual  Telephone 
Company. 

August  12,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  3,280, 
Fourth  Series,  requesting  my  opinion  as  to  whether  you 
have  the  right  to  disapprove  a  bond  given  under  Section  3 
of  Order  No.  3,055,  which  has  received  the  approval  of  the 
Mayor,  and  as  to  the  proper  action  to  be  taken  by  your 
Board. 

On  November  16,  1896,  by  Order  No.  3,035,  the  Board  of 
Supervisors  granted  a  franchise  to  the  People's  Mutual 
Telephone  Company  to  operate  and  maintain  a  telephone 
and  telegraph  system  throughout  San  Francisco.  Section  3 
thereof  required  the  company  to  furnish  a  bond  of  |10,000, 
with  two  sufficient  sureties,  to  place  the  streets  in  good  or- 
der. Section  7  required  another  bond  of  $10,000  to  insure  a 
full  compliance  by  the  company  with  all  requirements  of 
the  said  Order.  Another  Order,  to  wit:  No.  3,062,  required 
an  additional  bond  of  |5,000. 

All  three  of  these  bonds  were  furnished.    The  first  and 
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third  were  approved  by  the  Mayor,  the  second  was  approved 
by  the  Board  itself.  Afterwards  an  investigation  was  or- 
dered by  the  Board  as  to  the  sufficiency  of  the  bonds,  and 
upon  the  report  of  its  expert,  Mr.  C.  E.  Newman,  two  of  the 
bonds  were  refused.  There  seems  to  be  some  confusion  as 
to  which  of  the  $10,000  bonds  was  intended  to  be  refused, 
but  it  is  immaterial  so  far  as  this  opinion  is  concerned  which 
one  was  referred  to.  The  People's  Mutual  Telephone  Com- 
pany has  now  petitioned  the  Board  to  rescind  its  order  just 
mentioned  declining  the  bonds,  at  least  so  far  as  the  two 
larger  bonds  are  concerned.  And  the  Board  now  desires  to 
know  its  power  and  duty  in  the  premises. 

Section  3  of  Order  3,035  provides  that  the  bond  to  be  fur- 
nished thereunder  shall  be  approved  by  the  Mayor.  When 
a  bond  has  been  furnished  under  that  section,  the  approval 
of  the  Mayor  is  the  only  approval  required,  and  the  party 
furnishing  the  bond  so  approved  has  done  all  that  the  said 
ordinance  requires  of  him  in  that  connection.  The  Board  by 
that  ordinance  has  made  the  Mayor  its  agent  for  that  pur- 
pose and  is  bound  by  his  action. 

But  the  mere  fact  that  a  bond  has  been  approved  does  not 
place  the  matter  beyond  your  jurisdiction.  It  is  your  duty 
to  see  that  all  such  bonds  continue  to  be  sufficient.  And  if 
you  discover  that  any  bond  has  become  insufficient  a  new 
one  should  be  required,  the  new  bond  to  be  approved  by 
that  person  or  body  intrusted  by  law  with  that  duty.  This 
is  true  as  to  such  bonds  as  are  required  to  be  approved  by 
the  Mayor  and  also  of  such  as  the  Board  itself  approves. 

Applying  these  rules  to  the  present  case,  it  appears : 

1.  That  the  bond  furnished  under  Section  3  of  Order 
3,035  was  sufficient  on  the  day  of  its  approval  by  the  Mayor. 

2.  That  the  bond  furnished  under  Section  7  of  said  order 
was  sufficient  on  the  day  of  its  approval  by  the  Board. 

3.  That  if  either  of  such  bonds  has  become  insufficient, 
it  is  your  duty  to  require  a  new  one. 
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4.  That  if  neither  of  the  said  bonds  has  become  insuffi- 
cient, you  are  warranted  in  rescinding  Order  No.  16,4^2,  re- 
ferred to  in  jour  resolution  first  above  mentioned,  so  far  as 
said  order  relates  to  such  bonds  or  either  of  them. 

Respectfully, 

Franklin  K.  Lane. 


Public   Improvements. — Appointn.ent  of  One  or  More   Engineers 
to  Make  Plans  of  Sewerage  System. 

August  IJf,  1899 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  yours  of  the  11th  instant, 
inquiring  as  to  "the  powers  possessed  by  the  Board  under 
the  so-called  Municipal  Improvements  Act,  to  appoint  a 
Board  of  Engineers  to  ascertain  and  report  the  cost  of  sew- 
ers projected  by  the  Board  of  Supervisors  in  order  to  sub- 
mit the  question  of  the  issuance  of  bonds  to  the  electors  as 
in  that  Act  provided." 

The  Municipal  Improvements  Act  of  1889  contains  the 
following  provision  (Sec.  4):  "It  shall  be  the  duty  of  the 
legislative  branch  of  any  municipality  contemplating  per- 
manent public  improvements,  to  first  have  plans  and  esti- 
mates of  the  cost  of  such  improvements  made  by  a  compe- 
tent engineer  or  architect,  who  has  had  successful  experi- 
ence in  such  work,  before  the  question  of  incurring  an  in- 
debtedness for  such  improvement  is  submitted  to  vote." 

It  is  doubtless  true  that  the  Legislature  in  so  providing 
did  not  contemplate  the  appointment  of  a  Board  of  Engi- 
neers, nevertheless  I  do  not  regard  the  appointment  of  sev- 
eral engineers  instead  of  one  as  such  a  defect  in  the  proced- 
ure as  would  invalidate  any  bond  issue  that  might  follow. 
It  is  made  the  duty  of  the  Board  of  Supervisors  to  secure 
the  necessary  plans  and  estimate  the  cost,  and  if  in  the  judg- 
ment of  the  Board  such  work  could  be  better  done  by  three 
men  than  one,  the  non-observance  of  such  a  directory  provis 
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ion  would  not  be  considered  a  vital  defect  in  the  proceed- 
ings. It  is,  however,  wise  in  such  matters  to  follow  strictly 
the  language  of  the  statute  in  order  to  avoid  possible  liti- 
gation and  thus  free  the  sale  of  such  bonds  from  all  ques- 
tions which  might  tend  to  depreciate  their  market  value.  I 
advise,  therefore,  that  your  Board  employ  but  one  engineer, 
to  whom  can  be  made  proper  allowance  for  associates  or  as- 
sistants. 

Eespectfully, 

Franklin  K.  Lane. 


Public  Schools. — Board  of  Education  to  Pay  Salaries  of  Teachers 
During  Vacations. 

September  1,  1899. 
The  Board  of  Education. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
J.  A.  Simpson,  Esq.,  Secretary  of  your  Honorable  Board,  re- 
questing my  opinion  whether,  if  the  schools  are  closed  for 
three  weeks,  or  possibly  one  month,  it  would  be  possible  to 
deprive  teachers  in  the  employ  of  the  Department,  of  their 
salaries,  for  the  time  not  actually  employed. 

At  a  meeting  of  the  Board  of  Education  held  on  the  31st 
day  of  May,  1899,  a  recommendation  of  your  committee  on 
salaries  was  adopted  fixing  the  salaries  of  teachers  "for  the 
fiscal  year  terminating  June  30th,  1899,"  at  certain  sums 
per  month,  according  to  the  position  held.  This  is  in  effect  a 
designation  of  the  amount  which  the  teacher  shall  receive 
monthly  as  salary  for  the  present  fiscal  year  or  until  legally 
changed  by  the  Board.  It  is  an  incident  to  the  employment 
as  teacher  and  continues  during  the  term  of  such  employ- 
ment whether  the  teacher  is  actually  engaged  in  the  dis- 
charge of  her  duties,  or,  being  able  and  willing  to  discharge 
them,  is  prevented  by  the  Board  from  so  doing.  As  was 
held  by  our  Supreme  Court  in  Kennedy  vs.  Board  of  Educa- 
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tion,  82  Oal.,  483,  and  Fairchild  vs.  Board  of  Education,  107 
Cal.,  92,  the  employment  of  the  teacher  continues  where  no 
definite  term  of  such  employment  is  fixed,  until  she  is  re- 
moved for  the  causes  specified  in  Section  1793  of  the  Politi- 
cal Code  or  for  some  reason  the  position  which  she  occupies 
has  ceased  to  exist.  While  she  continues  in  the  position  of 
teacher  she  is  entitled  to  the  salary  incident  to  her  position 
and  she  cannot  be  deprived  of  it  without  cause.  (See 
O'Leary  vs.  Board  of  Education  of  New  York,  93  N.  Y.,  1.) 
This  view  is  sustained  by  the  decision  of  Judge  J.M.  Seawell 
in  Moses  vs.  Board  of  Education,  et  al.,  decided  early  in  the 
year,  and  by  the  uniform  practice,  followed  in  the  School 
Department  for  the  past  twenty  years,  of  paying  teachers 
during  vacation. 

The  last  Legislature  also  saw  fit  to  provide  by  the  Act  of 
March  8,  1899  (Stats.  1899,  p.  79),  for  the  segregation  of  the 
funds  of  the  School  Department  and  the  creation  of  a  teach- 
ers' salary  fund,  from  which  no  demands  other  than  de- 
mands for  teachers'  salaries  can  lawfully  be  paid.  Since 
your  Board  has  acted  upon  this  statute  as  constitutional,  I 
will  assume  it  to  be  so,  for  the  purposes  of  the  present  opin- 
ion. Under  its  provisions  any  surplus  that  may  remain  in 
the  Teachers'  Salary  Fund  is  not  available  for  the  payment 
of  miscellaneous  demands  until  the  close  of  the  fiscal  year. 
Any  saving,  therefore,  which  might  be  made  in  the  Teach- 
ers' Salary  Fund  by  the  closing  of  the  schools,  if  you  could 
lawfully  effect  such  a  saving  in  such  a  way,  would  be  of  no 
asistance  in  meeting  miscellaneous  demands  of  the  Depart- 
ment during  the  term  of  the  present  Board. 

In  view  of  the  fact,  however,  that  I  am  of  the  opinion  that 
the  teacher  is  entitled  to  his  or  her  salary  during  the  term 
of  her  employment  and  while  she  is  able  and  willing  to  per- 
form the  duties  incident  thereto,  it  becomes  unnecessary  to 
consider  the  effect  which  would  follow  had  the  Board  of 
Education  power  to  deprive  the  teacher  of  it. 

I  therefore  advise  that  a  teacher  is  entitled  to  the  salary 
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fixed  in  your  schedule  of  salaries  during  vacations  as  well 
as  during  the  session  of  the  schools. 

Respectfully, 

Franklin   K.    Lane. 


Public  Buildings. — Construction  of  Lease  Given  by  Board  of 
Education  to  Lincoln  School  Property. — Liability  for  Im- 
provements. 

October  23,  1899. 

The  Board  of  Education. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board  requesting  my  opinion  as  to  who  is  responsible 
for  erecting  fire  escapes  on  the  Lincoln  School  property,  cor- 
ner 5th  and  Market  streets,  owned  by  the  San  Francisco 
School  Department,  but  leased  to  the  San  Francisco  Real 
Estate  and  Investment  Company. 

The  lease,  under  which  the  property  of  the  Department, 
located  at  the  southeast  corner  of  5th  and  Market  streets, 
is  demised,  contains  the  following  covenants: 

"  It  is  understood  and  agreed  that  all  improvements,  re- 
pairs and  additions  made  to  said  property,  shall  be  made  at 
the  expense  of  the  party  of  the  second  part,  and  to  the  satis- 
faction of  the  Board.  All  improvements  shall  conform  to 
the  ordinances  of  the  City  and  County  of  San  Francisco,  and 
be  satisfactory  to  said  Board  of  Education." 

"  The  party  of  the  second  part  further  covenants,  as  fol- 
lows: 

"  1st.  That  It  will  expend  in  the  repair  and  improve- 
ments of  the  demised  premises,  inclusive  of  all  sidewalks,  at 
least,  the  sum  of  five  thousand  ($5,000)  dollars  for  each  and 
every  year  of  the  term  of  this  lease  until  the  sum  of  fifty 
thousand  (|oO,000)  dollars  shall  have  been  expended,  and 
that  it  will,  whenever  requested  by  the  Board  of  Educa- 
tion, file  with  said  Board  of  Education,  a  statement  of  re- 
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pairs  and  improvements  made  on  said  property.  Such 
statement  to  be  accompanied  with  proper  vouchers  showing 
in  detail,  the  nature  and  cost  of  such  repairs,  improvements 
and  additions." 

"  It  being  distinctly  understood  that  said  party  of  the 
first  part  shall  be  required  to  make  no  improvements  what- 
soever except  in  case  of  fire,  as  hereinafter  provided." 

At  common  law  there  existed  no  liability  on  the  part  of 
the  landlord  for  the  repair  of  leased  premises,  nor  does  such 
liability  exist  at  the  present  day.  It  is  provided  in  Sections 
1941  and  1942  of  the  Civil  Code  that  a  tenant  may  expend 
one  month's  rent  in  repairs  after  notice  to  the  landlord  of 
the  unfitness  of  the  premises  for  further  occupancy.  Our 
Supreme  Court  has  held,  under  these  sections,  in  definition 
of  the  liability  of  the  landlord,  that  Section  1941  does  not, 
by  operation  of  law,  insert  in  a  lease  of  a  residence  a  cove- 
nant on  the  part  of  the  landlord  to  repair;  but  such  section, 
when  read  in  connection  with  section  1942,  merely  makes  it 
the  duty  of  the  landlord  to  repair  upon  notice,  and,  upon  his 
failure  so  to  do,  allows  the  tenant,  upon  notice  to  the  land- 
lord, the  option  to  repair  to  the  extent  of  one  month's 
rental,  or,  the  term  to  be  concluded,  without  redress  to  the 
landlord.  (Green  vs.  Redding,  92  Cal.,  548;  Van  Every  vs. 
Ogg,  59  Cal.,  563.) 

These  sections,  therefore,  confer  an  option  upon  the 
tenant,  whidh,  however,  he  may  waive  by  express  covenant 
to  repair  inserted  in  the  lease.  That  it  was  the  intention  of 
the  parties  to  exempt  the  Board  from  any  obligation  to  re- 
pair, appears  to  be  plain  from  the  language  used  in  the 
covenants  quoted:  "It  being  distinctly  understood  that 
said  party  of  the  first  part  shall  be  required  to  make  no  re- 
pairs or  improvements  except  in  case  of  fire,  as  hereinafter 
provided." 

I  have  so  far  considered  the  erection  of  the  fire  escapes 
in  the  nature  of  a  repair.  If,  however,  they  are  to  be  con- 
sidered in  the  light  of  an  improvement,  the  intent  that  the 
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lessee  should  make  such  improvement  appears  to  be  equally 
plain.  The  covenants  concerning  improvements  are  equally 
broad,  and  concerning  such  the  following  clause  appears : 

"  All  improvements  shall  conform  to  the  ordinances  of 
the  City  and  County  of  San  Francisco,  and  be  satisfactory 
to  said  Board  of  Education.'' 

The  erection  of  fire  escapes  is  required  by  ordinances  of 
the  City  and  County  of  San  Francisco. 

I  am  of  the  opinion  that  the  covenants  sufficiently  express 
the  intention  of  the  parties  that  the  Board  should  not  be 
charged  for  any  expenses  for  either  repair  or  improvement 
of  the  demised  premises  during  the  lease  which  can  be 
made  within  the  aggregate  cost  of  $50,000  for  the  term. 

Respectfully, 

Franklin  K.  Lane. 


License  Taxes  Payable  Under  Provisions  of  Charter. — Limitations 
on  General  Power  of  Board  of  Supervisors  as  to  Persons  Sell- 
ing or  Manufacturing  Goods,  Wares  or  Merchandise. 

November  27,  1899. 
The  License  Collector. 

Sir:  I  am  in  receipt  of  your  communication  of  Novem- 
ber 11th,  asking  my  opinion  "as  to  what  licenses  are  pay- 
able under  the  New  Charter." 

The  Board  of  Supervisors  is  empowered,  under  Article  II, 
Chapter  II,  Section  1,  Subdivision  15  of  the  Charter,  "to  im- 
pose license  taxes  and  to  provide  for  the  collection  thereof." 
This  general  power  is  followed  by  the  important  limitation 
that  "no  license  taxes  shall  be  imposed  upon  any  person 
who,  at  any  fixed  place  of  business  in  the  city  and  county, 
sells  or  manufactures  goods,  wares  or  merchandise,  except 
such  as  require  permits  from  the  Board  of  Police  Commis- 
sioners, as  provided  in  this  Charter." 

By    reference    to    Article    VIII,    Chapter    III,    Section 
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1,  Subdivision  3,  of  the  Charter,  we  learn  who  those 
persons  are,  who  require  permits  from  the  Board 
of  Police  Commissioners  before  engaging  in  busi- 
ness, namely,  ''any  person  engaging  in  the  sale  of 
liquor  in  less  quantity  than  one  quart,"  and  ''any 
person  engaging  in  the  business  of  selling  liquor  to 
be  drunk  on  the  premises."  The  Board  of  Police  Commis- 
sioners is  given  power  to  grant  permits  for  the  conduct  of 
such  lines  of  business;  and  it  is  further  expressly  declared 
that  "without  such  permit  none  of  such  persons  shall  en- 
gage in  the  business  of  selling  liquor." 

Under  Section  7  of  Chapter  IV  of  Article  VIII  it  is  further 
required  that  all  pawnbrokers,  peddlers,  junk-shop  keepers, 
dealers  in  second-hand  merchandise,  auctioneers  and  intelli- 
gence office  keepers  shall  procure  permits  from  the  Board 
of  Police  Commissioners  before  engaging  in  such  business. 

It  follows  that,  with  the  exception  of  pawnbrokers, 
peddlers,  junk-shop  keepers,  dealers  in  second-hand  mer- 
chandise, auctioneers,  retail  liquor  dealers  and  saloon  keep- 
ers, every  manufacturing  establishment  and  every  whole- 
sale and  retail  business  house  which  "sells  or  manufactures 
goods,  wares  or  merchandise"  at  a  fixed  place  of  business 
in  this  city  on  and  after  the  8th  day  of  January,  1900,  will 
be  relieved  of  all  license  taxes  heretofore  imposed  upon 
such  business  of  manufacturing  or  selling  goods,  wares  and 
merchandise. 

As  the  Board  of  Supervisors  has  full  power  to  impose 
license  taxes,  with  the  exceptions  above  noted,  it  is  not 
possible  to  say  what  license  taxes  will  be  imposed  other 
than  those  now  obtaining. 

Respectfully, 

Franklin  K.  Lane. 
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License  Taxes. — Sale  of  Imported  Goods  in  Unbroken  Packages 
in  Hands  o£  Importer. 

November  27,  1899. 
The  License  Collector. 

Sir:  Kef  erring  to  the  question  presented  in  your  eom- 
municaton  of  November  21st,  1899,  I  am  of  opinion  that  no 
license  tax  can  legally  be  collected  for  the  sale  of  imported 
goods  in  unbroken  packages.  This  was  first  determined  by 
the  Supreme  Court  of  the  United  States  in  the  leading  case 
of  Brown  vs.  Maryland,  12  Wheaton,  419,  in  which  Chief 
Justice  Marshall  held  that  such  tax  was  in  violation  of  the 
provisions  of  the  Federal  Constitution.  ''  It  denies  to  the 
importer  the  right  of  using  the  privilege  which  he  has  pur- 
chased from  the  United  State  until  he  shall  have  also  pur- 
chased it  from  the  State."  And  again :  "All  must  perceive 
that  a  tax  on  the  sale  of  an  article  imported  only  for  sale 
is  a  tax  on  the  article  itself."  Such  tax  would,  therefore^ 
be  repugnant  to  that  article  of  the  Constitution  which  de- 
clares that  "no  state  shall  lay  impost  or  duties  on  imports 
or  exports."  It  would  also  be  repugnant  to  that  clause  in 
the  Constitution  which  empowers  "Congress  to  regulate 
commerce  with  foreign  nations."  As  the  Chief  Justice 
further  said:  "Any  penalty  inflicted  on  the  importer  for 
selling  the  article,  in  his  character  of  importer,  must  be  in 
opposition  to  the  Act  of  Congress  which  authorizes  importa- 
tion. Any  charge  on  the  introduction  and  incorporation  of 
the  articles  into  and  with  the  mass  of  property  in  the  coun- 
try, must  be  hostile  to  the  power  given  to  Congress  to 
regulate  commerce,  since  an  essential  part  of  that  regula- 
tion, and  principal  object  of  it,  is  to  prescribe  the  regular 
means  for  accomplishing  that  introduction  and  incorpora- 
tion." 

This  decision  has  been  followed  since  1827  by  the  Federal 
and  State  Courts  and  is  universally  respected  as  the  law. 

Respectfully, 

Franklin  K.  Lane. 
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Litigation. — Action  Pending  as  to  Mission  Plaza  Property  Belong- 
ing to  Jane  Callaghan. 

December  6,  1899. 
Tfjo  Board  of  Supervisors. 

Gentlemen:  There  has  been  submitted  to  me  a  petition 
signed  by  Jane  Callaghan,  widow  of  Daniel  Callaghan,  in 
which  your  Board  is  requested  to  authorize  a  dismissal  by 
the  city  of  the  action  in  ejectment  now  pending  and  entitled 
The  City  and  County  of  San  Francisco  vs.  Daniel  Callaghan, 
et  al.  This  action  involves  the  title  to  what  is  generally 
known  as  the  Mission  Plaza  property,  an  irregular  piece  of 
land  lying  between  Mission  and  West  Mission  streets. 

The  city  is  estopped  from  recovering  this  property  by  a 
judgment  rendered  in  1868  in  the  case  of  O'Sullivan  et  al.  vs. 
The  City  and  County,  in  which  judgment  went  in  favor  of 
the  plaintiffs,  and  from  which  no  appeal  was  taken  by  the 
defendant,  the  city  and  county.  (People  vs.  Holladay,  102 
Cal.,  661.) 

It  would  be  idle,  therefore,  and  a  waste  of  city  money  to 
prosecute  the  case  further.  Mr.  Creswell  gave  an  opinion 
to  the  Board  of  Supervisors,  dated  August  6,  1897,  to  this 
same  effect. 

Respectfully, 

Franklin  K.  Lane. 


License  Taxes. — Duty  of  License  Collector  in  the  Matter  of  the 
Collection  of  Certain  Taxes. 

December  11,  1899. 
The  License  Collector. 

Sir:  Your  communication  of  December  9th,  1899,  asks 
my  opinion  as  to  your  authority  to  collect  licenses  due  and 
which  will  become  due  before  January  8th,  1900. 
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Your  difficulty,  I  presume,  arises  from  the  fact  that  after 
January  8th,  1900,  upon  which  date  the  New  Charter  goes 
into  effect,  certain  licenses  which  are  now  imposed  will  no 
longer  be  legal,  owing  to  the  inhibition  of  said  Charter.  But 
it  is  not  within  your  power  to  do  otherwise  than  follow  the 
law  which  now  obtains. 

You  have  no  authority  to  deviate  from  the  ordinances  of 
the  city  and  county,  under  which  it  is  your  duty  to  collect 
all  licenses  in  advance  and  under  which  you  can  receive  no 
less  amount  for  licenses  issued  by  you  than  the  amount 
printed  on  the  license  receipt.  (See  Section  8  of  Order  No. 
1,589.) 

Respectfully, 

Franklin  K.  Lane. 


Municipal  Funds. — Taxes  Paid  Under  Protest  Not  to  be  Held  as 

a  Separate   Fund  Awaiting  Outcome  of  Litigation  Involving 
Validity  of  Tax. 

December  11,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  In  your  communication  of  November  29th, 
1889,  I  am  asked  for  an  opinion  as  to  the  right  of  the  city  to 
use  the  money  paid  to  the  Tax  Collector  under  protest. 

Payment  of  taxes  under  protest  is  permitted  by  Section 
3,819  of  the  Political  Code,  which  reads,  in  part,  as  follows: 
"  At  any  time  after  the  assessment  book  has  been  received 
by  the  Tax  Collector,  and  the  taxes  have  become  payable, 
the  owner  of  any  property  assessed  therein,  who  may  claim 
that  the  assessment  is  void  in  whole  or  in  part,  may  pay  the 
same  to  the  Tax  Collector  under  protest;  .  .  .  and 
when  so  paid  under  protest,  the  payment  shall  in  no  case 
be  regarded  as  voluntary  payment,  and  such  owner  may,  at 
any  time  within  six  months  after  such  payment,  bring  an 
action  against  the  county,  in  the  Superior  Court,  to  recover 
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back  the  tax  so  paid  under  protest.'-  And  it  is  further  pro- 
vided that  if  the  assessment  was  void  "judgment  shall  be 
entered  against  the  county  therefor."  Provision  is  also 
made  for  the  recovery  by  the  county  from  the  state  of  such 
portion  of  the  amount  of  such  judgment  recovered  as  has 
been  turned  over  to  the  state  for  taxes. 

There  is  nothing  in  this  statute  directing  that  the  money 
so  paid  under  protest  shall  be  held  as  a  sacred  and  separate 
fund  awaiting  determination  of  the  validity  of  the  tax.  On 
the  contrary,  it  seems  to  be  the  plain  intendment  of  the  law 
that  once  the  money  has  passed  into  the  hands  of  the  Tax 
Collector  it  shall  lose  its  identity  and  become  part  of  the 
general  mass  of  the  public  funds. 

Money  paid  under  protest  goes  into  the  Treasury,  and  if 
later,  by  judgment  of  court,  it  is  determined  that  such 
money  was  paid  under  an  invalid  assessment,  the  money 
may  be  recovered  by  judgment  against  the  county.  Had  it 
been  contemplated  that  such  money  was  to  remain  as  a  dis- 
tinct trust  fund  pending  the  result  of  litigation,  the  Legis- 
lature would  certainly  not  have  provided  for  the  recovery 
from  the  state  of  any  portion  of  the  fund  which  had  been 
apportioned  thereto  under  the  assumption  that  the  assess- 
ment was  valid  and  the  money  properly  collected. 

The  law  generously  provides  a  means  by  which  the  tax- 
payer who  questions  the  validity  of  a  tax  imposed  may  save 
himself  from  the  penalties  prescribed  for  non-payment. 
Such  taxpayer  files  a  protest,  which  is  evidence  he  did 
not  pay  willingly.  But  he  does  not  by  such  protest  prevent 
the  county  or  the  state  from  using  the  money  so  paid,  nor 
does  he  secure  a  lien  thereon.  If  such  were  the  law,  it 
would,  in  effect,  be  a  surrender  of  the  state's  authority  to 
impose  taxes.  For,  if  all  taxes  were  paid  under  protest, 
and  it  were  the  law  that  such  taxes  could  not  be  used  until 
the  courts  had  determined  their  validity,  the  revenue  of  the 
government  would  be  entirely  cut  off  and  the  machinery  of 
the  state  brought  to  a  sudden  stop. 
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Aside,  therefore,  from  the  intrinsic  evidence  found  in  the 
statute  itself,  the  policy  of  the  law  requires  that  such  con- 
struction be  given  to  this  statute  as  will  permit  the  use  of 
all  money  paid  for  taxes,  without  regard  to  the  manner  in 
which  such  taxes  were  paid.  The  Treasurer  has  no  knowl- 
edge, under  the  law,  of  any  money  paid  under  protest.  All 
funds  coming  into  his  hands  are  alike  and  without  dis- 
tinction subject  to  the  control  of  the  government  for  its 
uses.  (San  Francisco  vs.  Ford,  52  Cal.,  198;  Richards  vs. 
McMillan,  6  Cal.,  419.) 

Respectfully, 

Franklin  K.  Lane. 


License  Taxes. — Consideration  of  an  Ordinance  Imposing  a  Li- 
cense on  Nickel-in-the-Slot  Machines  in  Connection  with 
Telephones. 

December  18,  1899. 
The  Board  of  Supervisors. 

Gentlemen:  In  a  communication  dated  December  13th, 
1899,  your  Committee  on  Licenses  has  requested  an  opinion 
as  to  the  legality  of  the  following  Order  "Regulating  and 
Imposing  a  License  on  Nickel-in-the-Slot  Machines  in  con- 
nection with  Telephones,"  and  has  further  requested  an 
opinion  "prior  to  the  meeting  of  the  Board  to  be  held  on 
Monday,  December  18th,  1899." 

"  Order  No. ,  (Second  Series). — An  Order  for  the  pur- 
pose of  regulating  and  imposing  a  license  for  the  purpose 
of  revenue  upon  any  person,  firm  or  corporation  carrying 
on  or  conducting  in  the  City  and  County  of  San  Francisco 
the  business  of  telephone  service,  and  the  use  of  slot  devices 
therein. 

"  The  People  of  the  City  and  County  of  San  Francisco  do 
ordain  as  follows: 

"  Section  1.     Any  person,  firm  or  corporation  carrying  on 
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or  coudueting  any  business,  occupation,  service  or  employ- 
ment hereinafter  specified  shall  pay  licenses  as  hereinafter 
provided. 

"  Section  2.  Any  person,  firm  or  corporation  carrying  on 
or  conducting  in  the  City  and  County  of  San  Francisco  the 
business  of  furnishing  telephone  service  to  any  person,  per- 
sons, firm,  firms,  corporation,  subscriber  or  subscribers,  and 
furnishing  with  telephones  for  use  in  such  service  any  slot, 
box  or  other  device  for  the  purpose  of  collecting  money  or 
other  representative  of  money  value,  shall  pay  a  license  of 
the  sum  of  one  dollar  (fl.OO)  per  quarter  to  the  City  and 
County  of  San  Francisco  for  each  such  slot-box  or  other  de- 
vice so  used. 

"Section  3.  Every  such  person,  firm  or  corporation  men- 
tioned in  Section  2  of  this  Order  shall  make,  or  cause  to  be 
made,  to  the  person  authorized  to  collect  licenses  for  the 
City  and  County  of  San  Francisco,  once  in  every  quarter,  a 
statement  verified  by  the  oath  of  such  persoji,  member  of 
such  firm,  or  general  manager  of  such  corporation,  as  to  the 
number  of  such  slot-boxes  or  other  devices  of  like  nature 
so  used. 

"  The  first  statement  to  be  so  made  shall  be  made  within 
ten  (10)  days  after  the  passage  and  adoption  of  this  ordi- 
nance. 

"Section  4.  Every  person  who  shall  violate  any  of  the 
provisions  of  this  Order  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  more  than  one  hundred  dollars,  or  by  imprison- 
ment not  more  than  six  months,  or  by  both  such  fine  and 
imprisonment." 

I  have  made  such  investigation  as  the  limited  and  inade- 
quate time  allowed  would  permit  into  the  law  touching  the 
ordinance  submitted.  So  far  as  I  have  been  able  to  dis- 
cover, an  ordinance  of  this  character  has  never  been  pre- 
sented to  any  appellate  court  in  this  country.  I  find,  how- 
ever, that  the  City  of  Ogden  imposed  a  license  tax  of  $5.00 
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for  each  telephone  used  in  said  city,  which  was  uijheld  by 
the  Supreme  Court  of  that  state  in  the  case  of  Ogden  City 
vs.  Crossman,  17  Utah,  66. 

The  court  therein  inquired  into  several  questions,  first 
among  which  being  the  claim  by  the  Bell  Telephone  Com- 
pany that  such  tax  was  in  violation  of  the  provisions  of 
the  Federal  Constitution  respecting  interstate  commerce. 
Upon  this  the  court  held  that  the  ordinance  was  not  in- 
tended to,  and  did  not  apply  to,  or  affect  in  any  manner,  the 
business  of  the  defendant  corporation,  which  was  interstate 
in  its  character  because  of  the  manner  in  which  its  business 
was  conducted.  It  was  also  claimed  that  the  amount  of 
the  license  was  excessive  and  unreasonable;  that,  having 
paid  its  tax,  the  defendant  corporation  could  not  be  com- 
pelled to  pay  an  additional  tax  under  the  guise  of  a  license. 
But  it  was  the  court's  opinion  that  it  should  not  interfere 
upon  this  ground.  "The  ordinance  itself  proved  the  exi- 
gency which  existed  which  required  its  enactment." 

To  the  further  objection  that  the  municipal  council  was 
without  power  to  impose  such  tax,  the  court  said:  '"Under 
the  circumstances,  when  by  the  constitution  and  statute 
express  authority  is  given  to  raise  revenue  by  levying  or 
collecting  a  license  fee  or  tax  upon  any  private  corporation 
or  business  within  the  limits  of  the  cit.y,  and  regulate  the 
same  by  ordinance,  it  is  held  that  the  municipality  is  not 
limited  to  the  mere  expense  of  the  regulation,  but  that  it 
may  impose  a  reasonable  license  tax  for  the  purpose  of  ob- 
taining revenue  necessary  to  meet  the  general  expenses  of 
such  municipality." 

The  court  further  refused  to  sustain  the  objection  that 
the  ordinance  was  void  because  it  attempted  to  punish 
by  fine  and  imprisonment  the  failure  to  pay  a  purely  reve- 
nue tax. 

This  case  passes  directly  upon  the  power  of  municipal- 
ities over  telephone  companies,  and  upon  this  authority 
I  would  advise  that  this  city  may  impose  a  license  tax  upon 
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the  telephone  business  based  upon  the  number  of  telephones 
employed,  where  precaution  is  taken  to  avoid  conflict  with 
the  Federal  law  respecting  interstate  commerce,  by  fixing 
such  tax  only  upon  the  local  business. 

It  will  be  noticed  that  there  is  this  further  distinction  be- 
tween the  Ogden  ordinance  and  the  one  here  proposed,  that 
in  the  former  case  the  tax  fell  alike  upon  all  companies 
engaged  in  such  business,  whereas  here  it  is  proposed  to  im- 
pose the  tax  only  upon  such  persons  and  corporations  en- 
gaged in  the  telephone  business  as  use  telephones  to  which 
a  slot  device  is  attached.  As  to  the  validity  of  such  limita- 
tion there  is  grave  question.  It  would  appear  to  be  dis« 
criminatory. 

It  is  a  rule  of  law  that  a  license  tax,  to  be  valid,  must  be 
uniform;  that  it  must  fall  equally  upon  all  engaged  in  the 
same  business.  The  classification  must  be  founded  upon 
natural  and  reasonable  distinctions.  An  artificial  classi- 
fication or  one  in  semblance  only  is  void,  as  conflicting  with 
the  rule  requiring  equality  and  uniformity  in  operation  of 
ordinances.  (County  of  El  Dorado  vs.  Meiss,  100  Cal.,  268; 
City  of  St.  Louis  vs.  Bowler,  94  Mo.,  634;  Cooley  on  Taxa- 
tion, 128.) 

The  tax  does  not  fall  upon  the  machine,  but  upon  the 
business.  And  all  persons  or  corporations  carrying  on  the 
same  business  must  be  taxed  alike. 

What  distinction,  real  and  substantial,  is  there  between 
the  telephone  business,  as  conducted  with  telephones  hav- 
ing slot  attachments  and  the  telephone  business  as  con- 
ducted with  telephones  without  such  attachments?  I  can 
see  none  which  would  justify  a  court  in  distinguishing  the 
two  as  separate  and  distinct  businesses.  The  only  distinc- 
tion, in  fact,  is  as  to  the  manner  of  collecting  for  the  service 
given.  In  one  case  the  switch  is  paid  for  at  the  time.  In 
the  other  the  switch  is  either  paid  for  in  advance  or  at  the 
end  of  the  month,  or  at  whatever  other  time  collection 
therefor  is  made. 
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The  citj'  issues  a  street  car  license.  Would  an  ordinance 
be  valid  as  not  discriminatory  whicli  would  impose  for 
revenue  purposes  a  different  tax  for  street  cars  in  which 
the  patron  registered  his  own  fare?  The  city  imposes  a 
license  upon  hacks.  Would  an  ordinance  be  valid  which 
imposed  another  and  greater  license  upon  hacks  in  which 
one  paid  his  fare  into  a  closed  box  instead  of  the  open  hand 
of  the  hackman?  Licenses  are  imposed  upon  business 
houses.  Would  not  an  ordinance  be  discriminatory  under 
which  all  business  houses  having  patent  cash  carriers  were 
exempted  from  taxation  while  those  employing  cash-boys 
were  made  to  pay  a  license? 

The  discrimination,  it  will  be  seen,  in  the  proposed  ordi- 
nance, is  based  solely  upon  the  difference  in  the  mode  of 
payment  for  the  use  of  the  telephone.  And  if  it  is  legal  to 
tax  the  telephone  company  which  collects  its  money  by 
mechanical  device  instead  of  by  hand,  it  would  seem  equally 
proper  and  legal  to  tax  the  newspaper  proprietor  who  sets 
his  paper  by  typesetting  machines  and  leave  untaxed  those 
who  set  by  hand.  The  telephone  business  seems  to  me  the 
same  whether  one  method  of  collecting  is  pursued  or  an- 
other. I  cannot  see  that  the  telephone  business  which 
collects  by  nickel-in-a-slot  can  be  declared  in  law  to  be  a 
different  and  separable  business  from  that  which  makes  its 
collections  otherwise. 

The  strongest  case  to  be  found  in  the  reports  of  this  state 
upholding  a  license  ordinance  against  attack  as  being  dis- 
criminatory is  Ex  parte  Haskell,  112  Cal.,  412,  417,  in  which 
the  court,  Mr.  Justice  Temple  dissenting,  sustains  an  ordi- 
nance imposing  a  license  on  traveling  salesmen  greater  than 
that  imposed  on  resident  merchants.  But  in  this  case,  as 
was  pointed  out  by  Chief  Justice  Beatty  in  Ex-parte  Mc- 
Kenna,  12G  Cal.,  429,  there  was  an  essential  difference  be- 
tween the  two  classes  of  business;  the  resident  merchant 
paid  rent,  property  tax,  etc.,  which  the  traveling  salesman 
avoided.  And  in  the  McKenna  case,  last  cited,  the  Chief 
Justice,  Justices  Temple,  Harrison  and  Henshaw  concur- 
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ring,  holds  that  because  a  business  house  uses  trading 
stamps  such  business  house  cannot  be  classed  by  itself  and 
made  to  pay  a  different  license  from  houses  not  using  such 
stamps.  "The  persons  to  whom  it  applies  pay  the  same 
rents  and  local  taxes  as  other  merchants,  and  it  is  not  per- 
ceived how  the  issue  of  trading  stamps  makes  theirs  an 
essentially  different  business  or  furnishes  any  justification 
for  a  discriminatory  ordinance." 

The  purpose  of  the  proposed  ordinance,  according  to  its 
preamble,  is  to  produce  revenue.  The  question  of  police 
regulation  is  not  raised.  There  is  no  attempt  made  therein 
to  improve  or  alter  the  character  of  service  or  to  restrict  or 
limit  any  evil,  abuse,  or  danger  to  the  health  or  safety  of  the 
public  arising  from  the  service  now  obtaining;  and  in  fall- 
ing upon  only  a  portion  of  those  doing  telephone  business, 
or  who  may  do  so,  in  this  city,  it  does  not  meet  the  require- 
ments of  the  law  as  to  uniformity  within  a  class,  all  in 
the  same  business  being  of  the  same  class.  The  business 
specified  in  the  ordinance  is  the  telephone  business;  but  all 
who  supply  telephone  service  are  not  alike  subjected  to  its 
provisions,  those  not  using  slot  devices  being  entirely  ex- 
empted from  the  tax  therein  imposed. 

But  this  objection,  as  already  pointed  out,  does  not  go  to 
the  vital  question  here  involved — the  power  of  the  muni- 
cipality to  raise  revenue  by  imposing  taxes  upon  the  tele- 
phone business  based  upon  the  number  of  telephone  ma- 
chines used  in  the  local  business. 

I  am  of  opinion  that  a  license  tax  can  be  lawfully  imposed 
upon  telephone  companies  by  this  city,  provided  such 
licenses  fall  uniformly  upon  all  engaged  in  such  business. 
And  it  is  my  belief,  from  such  examination  as  I  could  give, 
that  the  proposed  ordinance  is  open  to  the  objection  that  it 
is  discriminatory. 

Respectfully, 

Franklin  K.  Lane. 
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License  Taxes. — Power  to  Impose  Such  Taxes  on  Wagons  and 
Trucks  of  a  Transfer  Company  Doing  Business  for  the  Federal 
Government. 

January  2,  1900. 
The  License  Collector. 

Sir:  I  am  in  receipt  of  your  communication  dated  De- 
cember 26,  1899,  in  which  is  raised  the  question  as  to  the 
liability  of  the  Overland  Freight  and  Transfer  Company  for 
payment  of  license  taxes  upon  its  wagons  and  trucks,  the 
same  being  employed  under  contract,  a  greater  or  less  por- 
tion of  the  time,  hauling  freight  for  the  Federal  Govern- 
ment. 

If  such  trucks  were  owned  by  the  United  States  they 
would  be  exempt  from  payment  of  taxes.  But  the  fact 
that  the  said  company  has  made  a  contract  with  the  Federal 
Government  to  do  certain  work,  does  not  thereby  convert 
these  trucks  into  Federal  agencies  which  are  exempt  from 
the  taxing  power  of  the  municipal  government. 

"Although,  confessedly.  Congress  may  constitutionally 
make  or  authorize  contracts  with  individuals  or  corpora- 
tions for  services  to  the  government;  .  .  .  and  may 
exempt,  in  its  discretion,  the  agencies  employed  in  such 
service  from  any  state  tax;ation  which  will  really  prevent 
or  impede  the  performance  of  them,  yet,  in  the  absence  of 
all  legislation  on  the  part  of  Congress  to  indicate  that  such 
an  exemption  is  deemed  essential  to  the  full  performance  of 
the  party's  obligation  to  the  government,  the  exemption 
cannot  be  applied  to  the  case  of  a  corporation  deriving  its 
existence  from  the  state  law.  exercising  its  franchise  under 
such  law  and  holding  its  property  within  state  jurisdiction 
and  under  state  protection,  only  because  of  the  employment 
of  the  corporation  in  the  ser\'ice  of  the  government." 
(Thomson  vs.  Pacific  Railroad,  9  Wall.,  573;  National  Bank 
vs.  Commonwealth,  9  Wall.,  353.  See,  also,  Cooley  on  Taxa- 
tion, 2Dd  Ed.,  p.  85.) 

It  is  in  no  way  essential  to  the  conduct  of  the  Federal 
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Government  that  the  state  should  not  exercise  the  sover- 
eign right  to  tax  the  trucks  of  a  transfer  company,  or  that 
one  of  the  political  subdivisions  of  a  state  should  be  de- 
prived of  the  power  to  raise  revenue  by  imposing  a  license 
tax  upon  a  company  therein  doing  a  trucking  business,  nor 
does  it  as  a  fact  tend  to  interfere  with  the  exercise  of  any 
power  belonging  to  the  Federal  government. 

Respectfully, 

Franklin  K.  Lane. 


All  Fees  or  Compensation,  Other  Than  Salary  Fixed  by  Law, 
Received  by  Officers  of  City  and  County  for  Official  Services, 
Go,  Under  the  Charter,  Into  the  Municipal  Treasury. 

January  5,  1900. 
The  Sheriff: 

Sir:  I  am  in  receipt  of  a  communication  from  you  in 
which  you  set  forth  certain  specified  "incongruities  and 
contradictions"  which  appear  to  you  in  the  provisions  of  the 
New  Charter  respecting  your  duties  as  to  the  paying  of  all 
fees  into  the  City  Treasury,  and  ask  my  interpretation  of 
said  provisions  that  you  may  "honestly  and  intelligently 
carry  out  the  law.'' 

Chapter  IIT  of  Article  III  relates  to  "The  Custody  of  Pub- 
lic Moneys."  Section  1  of  this  Charter  directs  that  "all 
moneys  which  may  be  collected  or  received  by  any  oflBcer  of 
the  city  and  county,  or  any  department  thereof,  in  his  oflfi- 
cial  capacity  for  the  performance  of  any  oflQcial  duty,  and 
all  moneys  accruing  to  the  city  and  county  from  any  source, 
and  all  moneys  directed  by  law  or  by  this  charter  to  be 
paid  or  deposited  in  the  Treasury,  shall  be  paid  into  the 
Treasury." 

Section  2  of  the  same  chapter  provides  that  "salaried 
oflBcers  shall  not  receive  nor  accept  any  fee,  payment,  or 
compensation,  directly  or  indirectly,  for  any  services  per- 
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formed  by  them  in  their  official  capacity,"  other  than  their 
salaries,  nor  for  any  oflScial  service  performed  by  any  deputy 
or  employee.  And  likewise  inhibits  the  acceptance  of  such 
compensation  by  any  deputy,  clerk  or  employee. 

Section  3  is  as  follows:  "Every  fee,  commission,  per- 
centage, allowance  or  other  compensation  authorized  by 
law  to  be  charged,  received  or  collected  b}'  any  officer  for 
any  official  service,  must  be  paid  by  the  officer  receiving  the 
same  to  the  Treasurer  in  the  manner  herein  provided," 

Section  4  declares  it  to  be  the  duty  of  every  officer  author- 
ized by  law  to  charge,  receive  or  collect  any  fee,  commission, 
percentage,  allowance  or  compensation  for  the  performance 
of  any  official  service  or  duty  of  any  kind  or  nature,  or  ren- 
dered in  any  official  capacity,  or  by  reason  of  any  official 
duty  or  employment,  to  deliver  the  same  to  the  Treasurer  at 
the  expiration  of  each  business  day.  The  Treasurer  shall 
thereupon  deliver  to  such  officer  a  receipt  for  the  money  so 
paid,  which  shall  show  the  amount  of  money  received,  the 
day  and  hour  when  paid,  the  name  of  the  officer  paying  the 
same,  the  nature  of  the  service  performed,  and  the  name  and 
official  designation  of  the  person  by  whom  the  service  was 
performed.  And  such  moneys  shall  be  placed  in  a  fund  to  be 
designated  as  the  "Unapportioned  Fee  Fund." 

Section  9  provides  that  on  the  first  of  each  month  every 
officer  authorized  by  law  to  charge  any  fee,  commission, 
percentage,  allowance,  or  compensation,  must  make  to  the 
Auditor  a  report  under  oath  of  all  official  receipts  issued  by 
him  during  the  preceding  month,  showing  the  date  and 
number  of  each  receipt,  to  whom  issued,  the  nature  of  the 
service  for  which  the  charge  was  made,  and  the  amount  of 
such  charge. 

Section  10  makes  it  the  duty  of  the  Auditor  to  examine 
and  settle  the  accounts  of  each  officer,  and  apportion  such 
moneys  according  to  law  among  the  proper  funds. 

Section  11  relates  to  officers  allowed  to  charge  mileage, 
who  are  directed  to  prepare  an  account  at  the  end  of  each 
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month,  and  present  the  same  to  the  Auditor,  who,  after  ex- 
amination, shall  issue  his  warrant  upon  the  Treasurer  for 
such  amount  as  will  reimburse  said  officer  for  his  lawful 
expenses  in  making  such  service. 

Section  12  affects  officers  legally  authorized  to  employ 
persons  other  than  deputies  at  a  stated  compensation  fixed 
by  law.  Such  persons  who  shall  render  the  service  for 
which  they  were  employed  shall  obtain  their  pay  therefor 
by  means  of  a  verified  statement  presented  by  the  employ- 
ing officer  to  the  Auditor  at  the  end  of  such  month.  The 
Auditor,  upon  examination  of  said  statement,  shall  audit 
the  verified  demand  of  the  person  employed  and  the  Treasu- 
rer shall  pay  the  said  demand  out  of  the  Unapportioned 
Fee  Fund. 

It  will  be  seen  by  close  reading  of  these  provisions  that 
they  were  drafted  with  one  purpose,  to  secure  to  the  City 
Treasury  all  the  fees  or  compensation  for  official  service 
which  may  be  received  by  any  public  officer  other  than  his 
salary.  An  effort  to  effect  the  same  result  was  made  in  the 
Fee  Bill  of  1893,  which  was  declared  unconstitutional  in  the 
case  of  Bauer  vs.  Williams,  118  Cal.,  401.  But  the  plan  of 
procedure  therein  adopted  differed  from  that  presented  in 
the  Charter  in  this  essential,  that  in  the  Fee  Bill  the  money 
went  to  the  Treasurer  from  the  hand  of  one  demanding  the 
service,  whereas  under  the  Charter  the  money  is  first  paid  to 
the  officer  who  is  to  perform  the  service,  and  he  is  to  turn 
the  money  over  to  the  Treasurer  each  day,  giving  an  account 
of  the  service  rendered  and  receive  a  receipt  therefor.  At 
the  end  of  each  month,  an  account  of  the  mileage  made  in 
the  course  of  duty  is  to  be  rendered,  and  only  the  actual  ex- 
pense so  incurred  is  to  be  recovered  back  from  the  Treasury. 
And  so  as  to  the  services  of  extra  employees  at  a  fixed  com- 
pensation; they  are  to  receive  their  pay  at  the  end  of  the 
month  out  of  the  fund  made  up  of  all  fees  collected,  and 
known  as  the  Unapportioned  Fee  Fund.  Instead,  there- 
fore, of  the  officer  receiving  the  benefit  of  the  legal  charge 
for  mileage,  the  City  Treasury  profits  by  whatever  the  dif- 
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ference  may  be  between  the  deputy's  actual  expenses  and 
the  rate  allowed  by  law  per  mile.  And  the  city  also  receives 
all  fees  or  compensation  of  any  kind  whatsoever  which  come 
into  official  hands  for  official  service.  The  salaries  allowed 
by  law  are  to  be  the  sole  and  only  compensation  which  offi- 
cers or  their  deputies  are  allowed  to  retain;  all  else  goes  into 
the  Treasury.  The  purpose  of  such  provision,  aside  from 
its  probable  benefit  to  the  public  Treasury,  is  to  cut  off  all 
incentive  on  the  part  of  public  officers  to  overcharge  those 
needing  their  services.  Since  none  of  the  money  which  they 
receive  can  remain  in  their  hands,  it  M^as  doubtless  thought 
that  no  greater  amount  would  be  exacted  from  the  public 
than  the  law  required  for  the  service  rendered. 

The  point  is  raised  by  you  that  it  frequently  happens  that 
fees  are  paid  into  the  Sheriff's  office  for  certain  service,  and 
owing  to  mistakes,  delays,  or  inability  to  find  persons  or 
property,  no  service  is  rendered  on  said  dsLj,  and  in  fact  there 
are  many  instances  where  no  service  is  made  at  all.  And 
you  comment  that  if  the  above  provisions  were  strictly  com- 
plied with  the  person  paying  the  fees  could  not  recover  from 
the  Sheriff,  but  would  have  to  spend  time,  and  possibly 
money,  to  get  his  money  from  the  city  and  county.  The 
answer  is  simple:  If  such  mistakes,  errors,  or  delays  are 
the  fault  of  the  litigant  or  of  his  attorney,  he  cannot  com- 
plain if  the  way  is  not  made  easy  for  the  recovery  of  his 
money.  If  they  are  the  fault  of  the  officer,  the  litigant  has 
his  remedy  against  the  officer. 

Again,  you  urge,  that  a  keeper,  if  one  is  employed  by  the 
Sheriff,  would  be  compelled  to  give  his  time  gratuitously  in 
the  event  of  a  miscarriage  of  the  levy.  This  may  be  true 
or  it  may  not.  If  the  litigant  wishes  to  send  a  keeper  before 
he  knows  where  the  property  is  that  is  to  be  seized  he  should 
pay  the  keeper's  fee,  and  if  no  levy  is  made  the  keeper  at  the 
end  of  the  month  would  receive  his  pay  for  the  time  ac- 
tually consumed,  though  without  profit  to  the  litigant.  In 
case  the  litigant  does  not  pay  for  a  keeper  there  is  no  obli- 
gation upon  the  Sheriff  to  send  one,  and  if  one  goes  upon  the 
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chance  that  property  may  be  found  upon  which  to  levy  it  is 
his  risk. 

You  very  pointedly  raise  the  question  as  to  the  collection 
of  fees  for  the  recording  of  documents,  as  in  the  making  of 
a  levy  on  real  estate  when  recordation  is  required  of  the 
Sheriff  by  law.  Such  fees,  in  my  opinion,  would  be  properly 
collectible  by  you  and  paid  to  the  Recorder.  There  is  no 
provision  in  the  Charter  by  which  the  Recorder  can  be  made 
to  accept  the  receipt  of  the  Treasurer  for  the  money,  and  he 
is  required  by  law  to  collect  for  every  document  recorded. 
If  the  Sheriff  did  not  make  such  recordation  he  would  be 
liable  for  negligence  under  the  provision  of  the  Code.  It 
would,  therefore,  appear  that  the  recording  fee  may  be  col- 
lected by  the  Sheriff  and  paid  to  the  Recorder.  But  no 
greater  amount  may  be  so  collected  than  is  actually  paid  to 
the  Recorder,  for  no  compensation  can  be  received  for  such 
service  by  the  Sheriff  or  his  deputies. 

Reading  the  whole  chapter  together,  it  does  not  appear  to 
have  been  intended  that  amounts  collected  to  be  immedi- 
ately used  in  payment  of  such  fees  as  that  here  considered 
should  be  turned  over  to  the  Treasurer.  Such  an  amount 
is  not  a  fee  paid  to  the  Sheriff  for  a  service.  It  is  a  fee 
which  the  law  requires  him  to  pay  to  the  Recorder  in  pur- 
suance of  his  duty.  Nor  is  it  a  '^commission,  percentage, 
allowance,  or  other  compensation  for  any  ofiQcial  service" 
rendered  by  him.  His  salary  is  provided  as  full  compen- 
sation for  performing  this  duty. 

In  Section  1  is  to  be  found  language  requiring  "all  moneys 
v/hich  may  be  collected  or  received  by  an  officer  of  the  city 
and  county  or  any  department  thereof,  in  his  official  capa- 
ity,  for  the  performance  of  any  official  duty,"  to  be  paid  into 
the  Treasury.  This  language  seems  to  have  been  defined 
by  the  later  use  in  Sections  2,  3,  4,  5,  and  9,  of  the  words, 
"  fee,  commission,  percentage,  allowance,  or  compensation." 
It  is  further  to  be  said  that  money  taken  over  by  the  Sheriff 
which  is  to  be  paid  over  directly  to  the  Recorder  is  not 
money  received  by  an  officer  "for  the  performance  of  an 
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official  duty."  The  Sheriff  receives  such  money  rather  as  a 
trustee  than  otherwise.  He  does  not  receive  the  money 
"  for  "  doing  something.  Indeed,  it  would  be  quite  within 
his  power  not  to  accept  such  money  at  all,  but  perform 
his  duty  by  going  to  the  Recorder's  office  with  the  litigant 
or  his  attorney,  and  there  have  the  document  recorded,  the 
litigant  himself  paying  therefor  without  using  the  Sheriff  as 
an  intermediary. 

As  to  the  advertising  of  property  for  sale,  to  which  you 
refer,  similar  reasoning  would  govern.  It  is  required  by 
law  that  the  Sheriff  shall  give  notice  in  certain  cases  by 
advertisement  in  a  newspaper.  The  provisions  of  the  Char- 
ter did  not  contemplate  the  paying  of  this  money  into  the 
Treasury  through  the  hands  of  the  Sheriff,  for  no  provision 
is  made  by  which  the  money  can  be  withdrawn  from  the 
*'  Unapportioned  Fee  Fund  "  when  the  advertising  has  been 
completed,  unless  resort  is  had  to  the  indirect  route  of  the 
Board  of  Supervisors.  Moreover,  it  would  be  possible  for 
litigant  and  Sheriff  to  themselves  arrange  for  the  advertise- 
ment and  pay  therefor  without  contravening  any  law.  In 
taking  the  money  for  such  advertising,  the  Sheriff  is  pro- 
tecting himself  against  the  claim  of  the  newspaper.  He  is 
not  collecting  "for"  the  service  rendered  in  giving  the  notice. 
Moreover,  it  does  not  appear  to  me  that  the  city  could  in 
any  way  profit  by  bringing  such  moneys  into  the  Treasury, 
as  they  would  necessarily  go  out  to  the  newspaper  when 
publication  of  the  advertisement  was  at  an  end. 

The  very  title  of  the  fund,  the  "Unapportioned  Fee  Fund," 
carries  with  it  a  strong  argument  against  such  construction 
as  would  bring  such  moneys  to  no  purpose  into  the  Treasury. 
The  Charter,  wherever  it  deals  with  officers'  salaries  is  con- 
sistent in  this,  that  it  limits  their  compensation  to  the  sala- 
ries allowed.  And  the  provisions  herein  considered  are  in 
furtherance  of  this  plan:  to  have  the  city  receive  all  the 
fees  for  services  which  officers  collect,  and  pay  therefor  a 
flat  amount  in  salary.  But  such  an  object  would  not  be 
aided  by  taking  in  with  one  hand  what  must  entirely  go  out 
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from  another,  and  that  without  possibility  of  imposing  a 
check  upon  any  existing  or  possible  evil. 

The  conclusion  reached  is  this:  Whenever  any  officer, 
deputy,  assistant,  clerk  or  employee  receives  compensation 
for  any  official  service  the  same  must  go  into  the  Treasury 
and  become  a  part  of  the  Unapportioned  Fee  Fund.  When- 
ever any  such  person  receives  money  which,  according  to 
the  law,  he  must  expend  in  the  course  of  his  duty,  and 
which  does  not  constitute  any  part  of  any  fee  or  compensa- 
tion for  service  rendered,  said  money  does  not  go  into  the 
Treasury  and  become  part  of  such  fund. 

Respectfully, 

Franklin  K.  Lane. 

[See  Dodere  vs.  City  and  County  of  San  Francisco,  67  Pac.  Rep.,  97.] 


Board  of  Health. — Charter  Board  Supersedes  Statutory  Board  on 
Taking  Effect  of  Charter. 

January  S,  1900. 
The  Mayor. 

Sir:  In  reply  to  your  request  for  an  opinion  as  to  whe- 
ther the  Board  of  Health  appointed  by  you  supersedes  that 
now  existing  under  appointment  by  the  Governor  of  the 
state,  I  beg  leave  to  reply  that  in  my  opinion  the  latter 
Board,  as  the  Board  of  Health  of  the  city  and  county,  goes 
out  of  office  at  noon  on  this,  the  8th  day  of  January,  1900, 
by  virtue  of  the  provisions  of  the  New  Charter. 

Section  2,  Chap.  II,  Art.  XI  of  said  Charter  contains  these 
words:  "All  Boards,  commissions,  and  officers  of  the  city 
and  county  holding  by  appointment  under  existing  laws 
shall  hold  office  no  longer  than  said  last  aforesaid  time" 
(the  hour  of  noon  on  the  first  Monday  after  the  first  day  of 
January,  in  the  year  1900). 

This  provision  is,  in  my  opinion,  as  valid  and  binding  as 
any  other  portion  of  said  Charter. 

Section  8  of  Article  XI  of  the  Constitution  of  this  state, 
under  which  the  New  Charter  was  drafted  and  became  law, 


129 

provides  that  upon  approval  by  the  Legishiture  such  Char- 
ter "shall  become  the  Charter  of  such  city,  or  if  such  city 
be  consolidated  with  a  county,  then  of  such  city  and 
county,  and  shall  become  the  organic  law  thereof,  and 
supersede  any  existing  Charter  and  all  amendments  thereof 
and  all  laws  inconsistent  with  such  Charter." 

The  sections  of  the  Political  Code  under  which  the  Board 
of  Health  of  the  City  and  County  of  San  Francisco,  as  at 
present  existing,  was  created,  are  clearly  inconsistent  with 
the  provisions  of  the  Charter  establishing  a  Department  of 
Public  Health  under  the  management  of  a  Board  of  Health 
for  the  City  and  County  of  San  Francisco.  The  duties  of 
the  two  boards  are  identical  in  many  respects.  The  insti- 
tutions over  which  they  would  have  control  would  be  the 
same,  the  City  and  County  Hospital,  the  Almshouse,  and 
the  Receiving  Hospitals.  The  employees  provided  for  under 
the  Political  Code  and  under  the  Charter  are  to  do  precisely 
the  same  work  in  many  instances.  There  is  no  possibility 
of  reconciling  such  conflict.  The  antagonism  is  so  great  as 
to  leave  no  doubt  in  my  mind  but  that  the  Legislature  in 
passing  the  Charter  intended  that  it  should  create  a  new 
department  in  the  city  and  county  government  of  San 
Francisco  which  should  take  over  the  specified  powers 
hitherto  held  by  the  Board  of  Health.  And  in  further  ex- 
pressly declaring  that  the  appointed  members  of  existing 
Boards  should  hold  office  no  longer  than  noon  of  this  day.  it 
made  clear  its  intention  that  the  Board  of  Health  appointed 
by  the  Governor  should  go  out  of  existence  at  least  as  far  as 
its  general  powers  in  this  city  and  county  were  concerned. 
and  should  be  succeeded  by  a  board  appointed  by  the 
Mayor. 

TMiether  we  regard  the  sections  of  the  Political  Code 
creating  a  Board  of  Health  for  this  city  and  county  as  a 
part  of  the  old  Charter  known  as  the  Consolidation  Act 
with  its  amendments,  or  whether  we  regard  such  sections 
as  a  general  law,  the  result  is  the  same.  In  one  case,  the 
former,  the  Xew  Charter  absolutely  repeals  the  old  by  vir- 
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tue  of  the  constitutional  provision  quoted  above.  (See,  also, 
Ex  parte  Sparks,  120  Cal.,  395,  and  Miner  vs.  Justice  Court, 
121  Cal.,  264.)  On  the  other  hand,  if  we  consider  Sections 
3009  et  seq.  of  the  Political  Code  as  a  general  lav^,  we  find 
them  altogether  inconsistent  with  the  expression  of  the 
legislative  mind  given  in  the  Charter,  and,  being  inconsis- 
tent, the  Constitution  as  quoted  above  declares  that  the 
general  law  is  superseded  by  the  provisions  of  the  Charter. 
I  therefore  advise  that,  at  noon  of  this  day,  the  Board  of 
Health  appointed  by  the  Mayor  by  virtue  of  the  power 
vested  in  him  by  the  Charter,  supersedes  in  all  matters  set 
forth  in  Article  X  of  said  Charter  the  Board  of  Health 
appointed  by  the  Governor. 

Respectfully, 

Franklin  K.  Lane. 

[See  People  ex  rel.  Lawlor  vs.  WUlIams,  67  Pao.  Rep.,  504.] 


Litigation. — O'Sullivan  vs.  San  Francisco. — Dedication  of  Prop- 
erty Known  as  "Mission  Plaza"  as  a  Public  Park. — Evidence 
in  Report  of  Van  Ness  Commissioners. 

January  11,  1900. 
The  Mayor. 

Sir:  In  my  opinion  to  the  Board  of  Supervisors,  under 
date  of  December  6th,  1899,  I  advised  that  in  the  "Mission 
Plaza"  suit  the  city  was  barred  from  recovery  by  virtue  of 
a  previous  judgment.  Such  bar  would  be  sufficient  in  my 
judgment  even  if  the  lot  in  question  had,  as  a  matter  of 
fact,  been  dedicated  for  public  purposes  by  the  Van  Ness 
Commissioners  or  otherwise. 

But  if  we  look  into  the  question  of  whether  any  such  dedi- 
cation ever  took  place,  we  are  met  with  a  considerable  body 
of  evidence  to  the  contrary: 

On  what  is  popularly  known  as  the  Eddy  map  of  this  city, 
the  land  in  question  is  marked  "plaza."  But  there  is  no 
record  of  that  map  ever  being  adopted  as  an  official  map, 
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BO  that  it  is  not  sufficient  for  purposes  of  dedication.  The 
city  attempted  to  prove  dedication  by  this  map  in  the  case 
of  O'Sullivan  et  al.  vs.  San  Francisco,  tried  in  the  Fourth 
District  Court,  but  the  court  determined  that  there  was  no 
valid  dedication  shown  thereby.  Nor  does  the  land  ever 
seem  io  have  been  used  as  a  public  park,  so  as  to  give  a 
chance  of  proof  of  dedication  by  public  use  and  consent  of 
the  owner.  (See  pp.  23,  24,  27  of  printed  copv  of  testimony 
in  O'Sullivan  vs.  S.  F.) 

On  the  Van  Ness  Map  (1856)  the  land  in  question  is  col- 
ored, but  is  not  named  or  otherwise  designated  as  a  public 
park  or  plaza.  The  report  of  the  Commissioners  appointed 
under  the  Van  Ness  Ordinance,  and  which  accompanied  the 
Van  Ness  Map,  is  lost.  (See  pp.  10,  11,  12,  13  of  printed 
copy  of  testimony  above  mentioned.)  A  copy  of  the  report 
is  set  forth  in  Dwinelle's  History  of  San  Francisco,  and  a 
copy  of  that  copy  is  reproduced  in  the  Municipal  Reports 
for  1867-8,  at  pp.  590  et  seq.  In  that  report  the  Commis- 
sioners state  that  they  reserved  eleven  parcels  for  park  and 
hospital  purposes.  These  eleven  appear  upon  the  Van  Ness 
Map  both  colored  and  named.  Their  names  and  locations 
are  also  found  in  a  table  at  the  foot  of  page  591  of  the  vol- 
ume of  Municipal  Reports  just  referred  to.  The  land  under 
discussion  is  not  in  that  list  either  by  name  or  location,  and 
if  placed  thereon  would  be  the  hcelfth,  whereas  they  report 
that  only  eleven  pieces  were  so  reserved,  and  those  eleven 
are  all  otherwise  accounted  for. 

Two  of  the  three  Van  Ness  Commissioners  testified  posi- 
tively that  the  land  under  discussion  was  not  reserved  for 
any  purpose  (see  pp.  14  and  24  of  the  printed  testimony  in 
O'Sullivan  vs.  S.  F.),  and  the  third  Commissioner  said  that 
so  far  as  his  recollection  went  there  was  no  such  reservation 
(see  p.  27  ib.).  It  was  considered  by  them,  but  rejected  on 
account  of  its  irregular  shape. 

This  testimony  is  stipulated  to  be  available  to  those  claim- 
ing against  the  city  in  the  trial  of  the  present  action.  (See 
stipulation  of  former  City  and  County  Attorney  and  the 
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attorneys  for  plaintiff,  prefixed  to  ''Evidence  and  Stipula- 
tion" on  file  in  County  Clerk's  oflSce.) 

Respectfully, 

Franklin  K.  Lane. 


Street  Work. — Advising  That  Emergency  Repairs  Are  Not 
Covered  by  Charter  Provision  as  to  Tearing  Up  of  Streets, 
But  Should  be  Regulated  by  Proper  Ordinance. 

January  13,  1900. 
The  Board  of  Public  Works. 

Gentlemen:  In  your  communication  of  January  10th 
you  say:  "Accidents  are  liable  to  occur  in  existing  conduits 
which  endanger  life  and  property,  and  which  call  for  im- 
mediate repairs,"  and  you  ask  an  opinion  as  to  whether 
your  Board  is  empowered  to  provide  for  such  exigencies 
outside  of  the  general  provisions  of  Article  VI,  Chapter  I, 
Section  9,  Subdivision  9  of  the  Charter,  in  which  is  set  forth 
a  somewhat  elaborate  course  of  procedure,  which  must  be 
followed  before  a  street  may  be  torn  up.  This  provision 
reads  as  follows: 

"When  at  any  time  any  person,  company-  or  corporation 
desires  to  have  opened  or  torn  up  the  roadway  of  any  street, 
lane,  alley,  place  or  court  in  the  city  and  county  for  any 
purpose,  a  written  application  shall  be  made  to  the  Board 
of  Public  Works  for  permission  to  do  so.  The  Board  shall 
thereupon  make  an  estimate  of  the  expense  of  opening  or 
tearing  up  such  street,  lane,  alley,  place  or  court  and  of  re- 
storing the  same  to  as  good  a  condition  as  it  was  in  before 
said  opening  or  tearing  up.  Such  person,  company  or  cor- 
poration must  thereupon  deposit  the  amount  of  such  esti- 
mate with  the  Board  of  Public  Works,  which  shall  there- 
upon pay  the  same  into  the  General  Fund. 

"The  Board  shall  thereupon  proceed  to  open  or  tear  up 
said  street,  lane,  alley,  place  or  court  as  in  said  application 
requested,  and  shall  at  the  proper  time  restore  such  street, 
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lane,  alley,  place  or  court  to  as  good  a  condition  as  it  was  in 
before  said  opening  or  tearing  up.  Contracts  for  tlie  doing 
of  such  work  by  the  Board  may  be  let  by  it  in  the  manner 
provided  in  this  chapter,  or  the  work  may,  at  the  option  of 
the  Board,  be  done  by  day's  labor." 

It  was  plainly  the  intention  of  the  Charter  makers  to  take 
from  the  corporations  and  others  using  the  public  streets 
the  right  to  tear  up  and  restore  them  at  their  pleasure  and 
in  such  manner  as  they  might  see  fit.  The  Board  of  Public 
Works  is  made  responsible  for  all  such  street  work,  and  not 
only  is  the  Board  responsible  for  the  character  of  the  work 
done,  but  it  is  made  the  duty  of  the  Board  to  itself  do  the 
work,  either  by  contract  or  day's  labor. 

But  this  provision  was  manifestly  not  intended  to  cover 
cases  of  emergency,  such,  for  instance,  as  a  break  in  a  water 
or  gas  pipe.  Nor  do  I  find  any  other  provision  of  the  Char- 
ter meeting  such  condition. 

I  would  therefore  advise  that  you  suggest  to  the  Board  of 
Supervisors  a  suitable  ordinance  under  which  your  Board 
may  have  power,  without  the  formalities  of  a  petition  and 
an  estimate,  to  do  this  emergency  work.  A  deposit  should 
be  exacted  from  all  corporations  or  others  using  the  streets, 
sufficiently  large  to  cover  all  likely  contingencies.  But  the 
control  of  the  work  must  not  be  taken  from  the  Board  of 
Public  Works  nor  its  responsibility  therefor  in  any  way  cut 
off. 

You  raise  a  second  question  as  to  the  application  of  the 
provisions  of  Subdivision  9,  above  quoted,  to  ''certain  con- 
structions of  street  railways  and  conduits  for  which  fran- 
chises have  been  granted  and  provision  made  for  the  con- 
struction and  the  repairing  of  the  street  surfaces." 

It  would  seem  altogether  impracticable  to  make  the  law 
apply  to  these  "incomplete  constructions,"  as  it  is  contem- 
plated by  Subdivision  9  that  the  work  of  tearing  up  the 
street  and  rebuilding  the  same  shall  be  done  by  the  Board. 

In  this  opinion  I  have  assumed  the  validity  of  this  pro  vis- 
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ion  of  the  Charter,  its  constitutionality  as  to  all  or  any  of 
BDch  work  not  being  here  brought  into  question. 

Respectfully, 

Franklin  K.  Lane. 


Elections. — Names  of  Candidates  for  Office  of  Judge  of  the  Supe- 
rior Court,  in  and  for  the  City  and  County  of  San  Francisco, 
Should  be  Placed  Upon  General  Ticket. 

January  15,  1900. 
The  Registrar. 

Sir:  In  reply  to  your  communication  of  January  11th, 
1900,  I  beg  to  say  that  the  names  of  candidates  for  the  of- 
fice of  Judge  of  the  Superior  Court  should  be  placed  on 
the  ballot  headed  ''General  Ticket." 

The  "Municipal  Ticket,"  provided  for  in  Section  1197  of 
the  Political  Code  as  amended  in  1899  (the  Rickard  law),  is 
one  upon  which  shall  be  the  names  of  city  and  county  offi- 
cers only.  This  ballot,  as  its  name  imports,  is  one  upon 
which  the  elector  votes  for  officers  who  control  and  con- 
duct municipal  business,  as  distinguished  from  those  who 
deal  with  state  or  federal  business. 

The  Judges  of  the  Superior  Court,  sitting  in  this  city  and 
county  and  elected  by  the  people  thereof,  do  not  thereby  be- 
come city  and  county  officers.  It  is  not  the  place  in  which 
an  officer  has  his  seat  of  office  nor  the  political  division  in 
which  he  is  elected  that  determines  the  character  of  an 
office.  This  must  be  arrived  at  by  the  consideration  of 
other  things,  such  as  the  source  of  the  powers  exercised  by 
such  officer  and  their  nature.  And  regardful  of  such  con- 
siderations it  could  not  properly  be  said  that  an  officer, 
who,  by  this  constitution  is  made  a  part  of  the  judiciary  of 
the  state,  whose  jurisdiction  is  coterminous  with  this  state, 
whose  term  of  office  is  fixed  by  the  constitution  and  whose 
place  is  filled,  in  case  of  vacancy,  by  act  of  the  Governor 
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of  the  state,  is  an  officer  of  a  municipality.  The  state  con- 
stitution not  only  makes  the  Superior  Courts  part  of  a  state 
judicial  system,  but  declares  further  in  Article  XXII.,  Sec- 
tion 10,  that  judicial  officers  shall  be  elected  at  the  time  and 
in  the  manner  that  state  officers  are  elected. 

I  am  therefore  of  the  opinion  that  the  names  of  candi- 
dates for  the  office  of  Judge  of  the  Superior  Court  in  and 
for  the  City  and  County  of  San  Francisco  should  be  placed 
upon  the  "General  Ticket." 

Respectfully, 

Franklin  K.  Lane. 


Elections. — Power  of  Board  of  Election  Commissioners  to  Provide 
Stationery  Required  for  Such  Department  Outside  of  General 
Provisions  of  Charter  Governing  Purchase  of  Stationery. 

January  17,  1900. 
The  Board  of  Election  Commissioners. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
January  10th,  1900,  in  which  you  ask:  "If  contracts  for 
printing  affidavits  and  the  Great  Register  of  this  county  are 
let  by  the  Board  of  Supervisors,  or  by  the  Board  of  Elec- 
tion Commissioners.  Does  Section  .3,  Chapter  III,  Article 
II,  apply  to  this  office?" 

An  answer  to  your  question  involves  the  consideration  of 
the  broader  problem — Is  the  Board  of  Election  Commis- 
sioners provided  for  by  the  Charter  independent  of  the 
Board  of  Supervisors  in  matters  relating  to  the  conduct  of 
elections? 

Article  XI  of  the  Charter,  which  deals  with  the  Depart- 
ment of  Elections,  opens  with  these  words : 

"The  conduct,  management  and  control  of  the  registra- 
tion of  voters,  and  of  the  holding  of  elections,  and  of  all 
matters  pertaining  to  elections  in  the  city  and  county,  shall 
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be  vested  exclusively  in  and  exercised  by  a  Board  of  Elec- 
tion Commissioners,  consisting  of  five  members,  who  shall 
be  appointed  by  the  Mayor,  and  shall  hold  office  for  four 
years." 

This  language  is  almost  verbatim  that  of  the  Supreme 
Court  of  this  state  in  the  case  of  San  Francisco  vs.  Broder- 
ick,  111  Cal.,  302,  the  syllabus  of  which  begins  thus:  "The 
Election  Commissioners  of  San  Francisco  have  exclusive 
power  over  the  conduct,  management  and  control  of  elec- 
tions therein,  and  demands  on  the  treasury  authorized  or 
allowed  by  them  for  the  purpose  of  carrying  out  the  regis- 
tration and  election  law^s  have  the  same  force  and  effect 
as  if  authorized  or  allowed  by  the  Board  of  Supervisors,  nor 
are  they  bound  by  any  limit  fixed  by  the  Board  of  Super- 
visors, as  its  estimate  of  election  expenses  to  be  paid  out 
of  the  general  fund." 

This  decision  was  evidently  in  the  minds  of  the  Charter- 
framers  when  drafting  the  article  upon  the  Department  of 
Elections.  Thej  intended  to  give  such  department  the  same 
powers  as  had  theretofore  been  exercised  by  the  Board  of 
Election  Commissioners  under  the  Act  of  1878,  by  which  it 
was  created.  Numerous  other  provisions  of  the  Charter  in- 
dicate that  this  department  was  to  stand  by  itself  and  not 
be  subject  to  the  limitations  imposed  upon  other  depart- 
ments. For  instance,  in  the  second  subdivision  of  Section 
2,  Chapter  III.,  Article  II.,  city  advertising  is  defined.  No 
provision  is  therein  made  which  would  fully  cover  the  pub- 
lications which  might  be  required  by  the  Board  of  Elec- 
tion Commissioners.  Again,  in  the  final  subdivision  of  the 
section  last  mentioned,  no  publication  is  permitted  by  any 
board,  department  or  officer,  unless  expressly  authorized 
by  the  Charter,  or  by  the  Supervisors.  And  by  Section  25 
of  Article  XYI.,  "all  publications  provided  for  in  this  Char- 
ter must  be  made  in  the  official  paper  only."  When  these 
and  like  provisions  are  compared  with  Section  1  of  Chapter 
I.,  Article  XI.,  which  vests  "exclusively"  in  the  Board  of 
Election  Commissioners  "the  conduct,  management  and  con- 
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iTol  of  the  registration  of  voters,  and  of  the  holding  of  elec- 
tions and  all  matters  pertaining  to  elections  in  the  city  and 
county,*'  it  is  evident  that  the  framers  of  the  Charter  in- 
tended to  give  this  Board  greater  liberty  of  independent 
action  than  is  conferred  upon  most  of  the  other  depart- 
ments. 

Section  5  of  Chapter  I.  of  Article  XI.,  provides  that  "all 
provisions  of  the  general  laws  of  this  state  respecting  elec- 
tions shall  be  applicable  to  all  elections  held  in  the  city  and 
county,"  and  "all  provisions  of  the  general  laws  of  this 
state  respecting  the  registration  of  voters  shall  be  ap- 
plicable to  such  registration  in  the  city  and  county.''  These 
provisions  are  not  only  a  direction  to  the  Board  of  Election 
Commissioners  to  follow  the  general  laws,  but  are  also  a 
recognition  of  the  fact  that  all  the  duties  imposed  upon  this 
Board  are  not  strictly  municipal  matters  and  are  not  alto- 
gether subject  to  municipal  or  Charter  control.  Whatever 
publications  are  required  by  general  laws  on  these  sub- 
jects must  be  made  in  the  manner  pointed  out  by  such  laws 
irrespective  of  the  Charter  provisions.  This  may  involve 
publication  in  other  than  the  official  paper  and  in  a  differ- 
ent manner  than  any  laid  down  in  the  Charter.  Whatever 
procedure  is  specially  prescribed  by  general  law  upon  these 
subjects  is  the  procedure  to  be  followed,  and  this  procedure 
may  change  from  time  to  time  without  any  corresponding 
change  in  the  Charter.  Where  this  duty  conflicts  with  the 
Charter,  the  latter  must  give  way. 

General  elections  must  be  held  in  the  city  and  county 
whenever  required  by  law,  and  special  elections  upon  re- 
ceipt of  a  copy  of  the  Governor's  proclamation,  and,  pos- 
sibly upon  ten  days'  notice.  (See  Sections  1054,  1055,  Po- 
litical Code.)  It  is  evident  that  neither  of  these  matters 
can  be  adequately  provided  for  in  advance  by  a  municipal 
Charter.  Nor  can  the  Election  Commissioners  or  the  Su- 
pervisors foresee  such  contingencies  so  as  to  provide  for 
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them  in  their  estimate  of  expenses  or  apportionment  of  spe- 
cial funds  therefor. 

I  am  of  opinion,  therefore,  that,  under  the  Charter,  the 
Board  of  Election  Commissioners  have  power  to  provide 
themselves  with  affidavit  blanks  and  such  other  stationery 
as  the  law  requires  for  registration,  irrespective  of  the  pro- 
cedure set  forth  in  such  Charter  governing  other  depart- 
ments of  the  city  and  county  government. 

Kespectfully, 

Franklin  K.  Lane. 


Public  Schools.— Right  of  the  Holders  of  Life  Diplomas  Issued  by 
the  State  of  California  to  Teach  in  the  Public  Schools. — Dis- 
tinction Made  as  to  Diplomas  Granted  at  Different  Periods. 

January  18,  1900. 

The  Superintendent   of  Public  Schools. 

Sir:  The  questions  presented  by  you  have  been  duly 
considered  and  to  each  my  opinion  is  here  given. 

"First.  Is  it  legal  for  the  Board  of  Examination  to  recom- 
mend and  for  the  Board  of  Education  to  grant  certificates 
on  life  diplomas  of  the  State  of  California?" 

Section  1792,  Political  Code  as  amended  in  1893,  provides: 

''City  or  city  and  county  boards  of  examination  may  also 
recommend  the  granting  of  city  certificates,  and  the  renewal 
thereof  in  the  manner  provided  for  the  granting  and  renewal 
of  county  certificates  by  the  County  Board  of  Education 
in  Section  1775  of  this  code." 

Section  1775,  therein  referred  to  in  explanation  of  the 
added  power  of  the  City  Board  of  Examination,  provides  for 
the  issuance  of  certificates  without  examination  "to  the 
holders  of  life  diplomas  of  other  states,  Nevada,  Oregon  and 
Washington  state  educational  diplomas,  etc." 
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This  provision  omits  California  life  diplomas  from  the 
list  of  those  upon  which  certificates  may  be  issued. 

The  omission  of  California  life  diplomas  from  the  list  of 
life  diplomas  upon  which  certificates  may  be  issued  is  ex- 
plained by  the  following  provision  of  Section  1696  of  the 
same  code: 

''Every  teacher  in  the  public  schools  must,  first,,  before 
assuming  charge  of  a  school,  file  his  or  her  certificate  with 
the  superintendent  of  schools;  provided,  that  when  the 
teacher  so  employed  is  the  holder  of  a  California  State 
Normal  School  diploma,  ...  an  educational,  or  a  life 
diploma  of  California,  upon  presentation  thereof  to  the  su- 
perintendent he  shall  record  the  name  of  said  holder  in  a 
book  provided  for  that  purpose  in  his  office,  and  the  holder 
of  said  diploma  shall  thereupon  be  absolved  from  the  pro- 
visions of  this  subdivision." 

It  is  the  plainly  expressed  intent  of  this  section  that  a 
teacher  holding  a  life  diploma  of  the  State  of  California 
shall  be  permitted  to  teach,  upon  the  recordation  of  her 
diploma  in  a  book  to  be  kept  for  that  purpose  by  the  Super- 
intendent of  Schools.  No  certificate  is  required  to  qualify 
the  holder  to  teach  as  is  the  case  with  the  holders  of  life 
diplomas  from  other  states. 

I  am,  therefore,  of  the  opinion  that  the  holders  of  life 
diplomas  of  the  State  of  California  are  not  required  to  se- 
cure a  certificate  from  the  local  board  to  entitle  them  to 
teach,  the  record  of  the  name  of  the  holder  of  such  diploma, 
in  a  book  provided  for  that  purpose  in  the  office  of  the 
Superintendent  of  Schools,  being  sufficient  to  confer  that 
privilege.  1 

"Second.  If  it  is  illegal  to  grant  certificates  on  life  dip- 
lomas of  the  State  of  California,  the  question  arises,  of  what 
value  are  life  diplomas,  if  any,  as  certificates  for  teaching?" 

The  answer  to  the  first  question  answers  the  second  also. 
The  life  diploma  of  the  State  of  California  has  the  force  of 
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a  certificate  when  recorded,  as  provided  in  Section  1696, 
above  quoted. 

"Third.  Granted  that  State  Educational  and  State  Life 
Diplomas  are  certificates  to  teach,  in  what  grades  do  they 
authorize  the  holders  to  teach?" 

(a)  Section  1754  of  the  Political  Code,  as  originally 
adopted,  provided  as  follows: 

"The  holders  of  diplomas  are  eligible  to  teach  in  any  pub- 
lic school,  except  in  high  schools  in  which  languages  other 
than  the  English  are  required  to  be  taught  by  such 
teachers." 

The  holders  of  life  diplomas,  under  the  provisions  of  this 
section,  are  eligible  to  teach  in  any  public  school,  except  in 
high  schools  in  which  languages  other  than  English  are  re- 
quired to  be  taught  by  teachers  holding  such  diplomas. 

This  section  continued  in  force  until  the  session  of  the 
Legislature  of  1880,  when  it  ws  repealed. 

Previous  to  this  repeal,  to  wit:  February  5th,  1880,  an 
act  was  passed  and  approved  entitled  "An  act  to  continue 
in  force  school  teachers'  certificates,  state  educational  dip- 
lomas and  life  diplomas."  (Stats.  1880,  p.  4.)  Under  the  pro- 
visions of  this  act  all  diplomas  issued  previous  to  the  81st 
day  of  December,  1870,  were  continued  in  force  "to  the  full 
extent  of  the  time"  for  which  the  same  were  originally  in- 
tended to  be  valid.  The  effect  of  this  act  was,  therefore,  to 
continue  in  force,  for  the  life  of  the  holder,  the  life  diplomas 
issued  previous  to  December.  1879,  under  Section  1521  of 
the  Political  Code.  Such  diplomas  entitled  the  holder  to 
teach  in  any  public  school,  except  in  high  schools  in  which 
languages  other  than  English  are  reciuired  to  be  taught  by 
the  teacher;  and  the  teacher  holding  such  diploma  was  au- 
thorized so  to  teach  without  regard  to  the  grade  of  the  cer- 
tificate upon  which  the  life  diploma  was  originally  issued. 

(b)  From  the  repeal  in  1880  of  Section  1754  of  the  Polit- 
ical Code,  to  the  session  of  the  Legislature  of  1898,  and  the 
amendment  of  Section  1521  of  the  Political  (^ode  bv  that 
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Legislature,  there  was  no  statutory  designation  of  the 
grades  in  which  life  diplomas  should  entitle  the  holder  to 
teach.  During  all  those  years  the  State  Board  of  Educa- 
tion had  the  power,  under  Section  1521,  to  issue  life  diplo- 
mas and  it  did  issue  them,  but  there  was  no  statutory  des- 
ignation of  the  grade  in  which  they  would  qualify  the  hold- 
er to  teach. 

At  the  session  of  1893,  Section  1521  was  amended  to  read 
in  the  part  material  to  this  inquiry: 

'"The  powers  and  duties  of  the  Board  are  as  follows: 

''Third.  To  grant  life  diplomas  of  two  grades,  valid 
throughout  the  state,  as  follows: 

"1. — High  School ;  authorizing  the  holder  to  teach  in  any 
primary  or  grammar  school,  and  in  any  high  school  in 
Avhich  said  holder  is  not  required  to  teach  languages  other 
than  the  English. 

"2. — Grammar  school;  authorizing  the  holder  to  teach  in 
any  primary  or  grammar  school. 

"1:. — Except  as  provided  in  Section  1503  of  this  Co(^e, 
diplomas  may  be  issued  only  to  such  persons  as  have  held 
for  one  year,  and  who  still  hold,  a  valid  city,  city  and  coun- 
ty, or  county  certificate,  corresponding  in  grade  to  the  grade 
of  the  diploma  applied  for,  and  who  shall  furnish  satisfac- 
tory evidence,  etc." 

Under  this  amendment  the  life  diploma  must  specify 
whether  it  is  of  the  high  school  or  grammar  grade,  and  it 
entitles  the  recipient  to  teach  only  in  the  grade  named. 

This,  then,  disposes  of  the  inquiry  as  to  the  value  of  life 
diplomas  issued  prior  to  1880,  and  those  issued  subsequent 
to  1893. 

(c)  It  remains  to  determine :  "What  is  the  force  of  life 
diplomas  issued  between  1880  and  1893?"  "Shall  Superin- 
tendents accept  them  as  certificates  to  teach  in  high 
schools,  and  schools  of  any  grade?" 

During  the  term  covered  by  this  inquiry,  as  I  have  said. 
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there  was  no  statute  defining  the  rank  of  life  diplomas  or 
designating  the  grades  in  which  they  would  entitle  the  hold- 
er to  teach.  They  did  not  entitle  the  holder  to  teach  at  all. 
They  were  merely  the  evidence  of  fitness  for  teaching,  and 
the  holder  was  entitled  to  teach  only  upon  the  issuance  of 
a  certificate  by  the  local  Board  of  Examination. 

Prior  to  1893,  Section  1775,  Political  Code,  contained  the 
following,  defining  the  power  of  County  Boards  of  Exam- 
ination: 

'The  Board  may  also,  without  examination,  grant  county 
certificates',  and  fix  the  grade  thereof,  to  the  holders  of  life 
diplomas,  etc." 

And  Section  1792  of  the  same  Code  provided,  in  defini- 
tion of  powers  of  City  Boards  of  Examination: 

"The  City  Board  of  Examination  may  also  without  ex- 
amination, grant  city  certificates,  and  fix  the  grade  thereof, 
to  the  holders  of  California  life  diplomas,  etc." 

So  we  learn  that,  during  the  term  covered  from  1880  to 
1893,  the  power  issuing  the  life  diploma  was  not  required 
or  empowered  to  designate  the  grade  of  such  diploma,  the 
designation  of  the  grade  in  which  they  would  entitle  the 
holder  to  teach  being  left  to  the  local  Boards  of 
Examination. 

Here  there  are  two  systems  for  the  designation  of  the 
grades  in  which  a  teacher  may  be  qualified  to  teach. 

Under  Section  1754  of  the  Political  Code,  the  Legislature 
itself  designated  the  grades  in  which  the  holders  of  life 
diplomas  would  be  eligible  to  teach,  to  wit:  "in  any  public 
school,  except  in  high  schools  in  which  languages  other 
than  English  are  required  to  be  taught  by  such  teacher." 

Under  the  second  system  it  was  necessary,  from  1880  to 
1893,  to  present  the  life  diplomas  to  the  local  Board  of  Ex- 
amination; to  have  the  Board  fix  the  grade,  and  issue  a  cer- 
tificate, before  the  teacher  would  be  qualified  to  teach. 

In  1893  there  was  a  return  to  the  first  system  by  the 
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amendment  of  Section  1521  (Stats.  1893,  p.  237),  and  the 
State  Board  of  Education  was  empowered  to  fix  the  grade 
in  which  the  life  diploma  will  qualify  the  holder  to  teach. 
And  by  Section  1696,  Subdivision  I,  the  holder  of  a  life 
diploma  is  not  required  to  secure  a  certificate  to  teach,  the 
simple  recordation  of  the  life  diploma  with  the  Superinten- 
dent being  sufficient. 

These  provisions  would  appear  to  be  constitutional,  not- 
withstanding the  provisions  of  Section  7,  Article  IX,  of  the 
Constitution  giving  the  control  of  the  examination  of 
teachers  and  the  issuance  of  certificates  into  the  hands  of 
the  County  Superintendents  and  County  Boards  of  Exam- 
ination.   (Mitchell  vs.  Winnek,  117  Cal.,  520,  524.) 

It  follows  that  the  life  diplomas  issued  from  1880  to  1893 
under  the  provisions  of  Sections  1521,  1775  and  1792  of  the 
Political  Code,  as  the  same  stood  during  that  time,  were 
conditioned  only  upon  the  power  of  the  local  Board  of  Ex- 
amination in  the  county  where  the  holder  applied  for  a 
school  to  fix  the  grade  in  which  the  holder  should  be  enti- 
tled to  teach.  This  condition,  however,  was  repealed  by  the 
amendment  of  those  sections  in  1893  (Stats.  1893,  pp.  257, 
260,  262),  and  the  local  Boards  of  Examination  were  de- 
prived of  the  power  to  fix  the  grade.  The  life  diploma 
stands,  therefore,  as  a  certificate  of  qualification  to 
teach  without  condition.  It  was  issued  by  the 
State  Board  of  Education  without  qualification  as 
to  grade,  the  grade  being  then  fixed  by  the  local 
Board  of  Examination  as  either  high  school,  gram- 
mar or  primary,  as  it  might  see  fit  and  without  regard  to 
the  certificate  upon  which  the  life  diploma  was  granted. 
The  power  to  fix  the  grade  having  been  taken  from  the  local 
Board  of  Examination  by  the  amendment  of  1893,  the  dip- 
loma is  an  unconditional  authorization  to  teach  in  any 
school. 

My  conclusions  are,  therefore: 

First.    That  life  diplomas  issued  prior  to  1880,  under  the 
provisions  of  Sections  1521  and  1754  of  the  Political  Code, 
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authorize  the  holders  to  teach  in  any  public  school,  except 
high  schools  in  which  languages  other  than  English  are  re- 
quired to  be  taught  by  such  teachers. 

Second.  That  life  diplomas  issued  from  1880  to  1893, 
under  the  provisions  of  Sections  1521,  1775  and  1792  of  the 
Political  Code,  where  the  grade  has  not  heretofore  been 
fixed  by  the  local  Board  of  Examination,  authorize  the 
holders  to  teach  in  any  public  school;  and 

Third.  That  life  diplomas  issued  since  1893,  under  the 
provisions  of  Sections  1521,  1775  and  1792  of  the  Political 
Code,  as  amended  in  that  year,  qualify  the  holders  to  teach 
in  the  grades  corresponding  to  the  grade  of  the  diploma, 
upon  simple  recordation  of  the  diploma  with  the  County 
Superintendent. 

Respectfully, 

Franklin  K.  Lane. 


Public  Buildings. — Insurance  and  Inspection  of  Elevators. — Board 
of  Public  Works  Without  Power  to  Insure  Against  Damages 
Resulting  From  Defective  Condition  of  Machinery. 

January  19,  1900. 
The  Board  op  Public  Works. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
January  12,  1900,  in  these  words: 

"The  Board  of  Public  Works  being  responsible  for  the 
acts  of  its  subordinates,  desires  if  competent  to  insure  the 
elevators  in  the  City  Hall,  thereby  providing  for  frequent 
inspection  of  them  by  suitable  persons.  We  beg  to  submit 
for  your  opinion  our  competency  in  the  matter." 

Under  Section  9,  Chapter  I,  Article  VI,  of  the  Charter, 
the  Board  of  Public  Works  has  charge,  superintendence  and 
control  under  such  ordinances  as  may  from  time  to  time  be 
adopted  by  the  Supervisors  of  the  repair  and  maintenance 
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of  all  buildings  and  structures  owned  by  the  city  and 
county. 

The  inspection  of  the  elevators  in  the  City  Hall  is  neces- 
sary for  their  maintenance  and  repair,  and  the  Supervisors 
under  the  above  section  can  provide  for  such  inspection. 

The  question  of  elevator  insurance  is  a  larger  one,  and 
though  it  may  include  elevator  inspection,  it  is  questionable 
if  the  Board  of  Supervisors  could  enter  into  a  contract  for 
such  insurance. 

The  rule  as  to  the  powers  of  a  municipality  is  thus  stated 
by  Mr.  Dillon  in  his  work  on  Municipal  Corporations  (p. 
145):  "It  is  a  general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and  can  exercise  the 
following  i>owers  and  no  other:  First,  those  granted  in  ex- 
press words;  second,  those  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expressly  granted;  third,  those 
essential  to  the  declared  objects  and  purposes  of  the  cor- 
poration— not  simply  convenient,  but  indispensable.  Any 
fair,  reasonable  doubt  concerning  the  existence  of  the  power 
is  resolved  by  the  courts  against  the  corporation  and  the 
power  is  denied." 

The  rule  as  here  stated  has  been  accepted  and  followed 
in  various  decisions.  In  Von  Schmidt  vs.  Widber,  105  Cal., 
151,  it  is  established  as  the  rule  of  law  in  this  state  con- 
cerning the  power  of  municipal  corporations.  The  court 
in  that  case  says:  ''Municipal  corporations  are  organized 
for  governmental  purposes,  and  invested  with  a  portion  of 
the  authority  which  properly  appertains  to  the  sovereign 
power  of  the  state,  and  can  exercise  only  such  powers  as 
are  expressly  conferred  or  necessarily  implied."  And  in 
Dillon  on  Municipal  Corporations,  at  page  528,  it  is  said: 
"The  general  principle  of  law  is  settled  beyond  controversy, 
that  the  agents,  officers  or  even  city  council  of  a  municipal 
corporation  can  not  bind  the  corporation  by  any  contract 
which  is  beyond  the  scope  of  its  powers,  or  entirely  foreign 


146 

to  the  purposes  of  the  corporation,  or  which  (not  being  leg- 
islatively authorized)  is  against  public  policy." 

The  Charter  makes  no  express  provision  for  insurance  of 
any  kind.  Though  the  power  to  insure  buildings  were 
granted  in  express  terms,  power  to  contract  for  elevator  in- 
surance would  not  be  necessarily  implied.  Elevator  insur- 
ance is  obtained  primarily  to  protect  the  proprietor  of  the 
building  in  which  the  elevator  is  operated  from  damages 
due  to  elevator  accidents.  The  inspection  is  a  means  taken 
by  the  company  furnishing  the  insurance  to  prevent  such 
accidents.  Such  a  contract  is  clearly  not  to  be  necessarily 
or  fairly  implied  in,  nor  is  it  incident  to  any  of  the  powers 
expressly  granted  by  the  Charter. 

The  power  to  repair  and  maintain  the  buildings  of  the 
city  and  county  does  not  carr^^  with  it  the  power  to  con- 
tract for  protection  against  damages  for  injuries  resulting 
from  the  faulty  care  and  condition  of  such  buildings. 

Furthermore,  it  has  long  been  the  settled  law  of  this 
state  that,  in  the  absence  of  a  statutory  provision  imposing 
a  liability,  a  municipal  corporation  is  not  liable  for  per- 
sonal injuries  to  individuals  occasioned  through  the  neglect 
of  the  officers  of  the  corporation  to  properly  perform  their 
duties.  (Chope  vs.  City  of  Eureka,  78  Cal.,  588;  Arnold  vs. 
San  Jose,  81  Cal.,  618;  Sievers  vs.  San  Francisco,  115  Cal., 
648,  655.) 

A  city  or  town  is  not  liable  to  a  private  citizen  for  an 
injury  caused  by  any  defect  or  want  of  repair  in  a  city  or 
town  hall  or  other  public  building  erected  and  used  solely 
for  municipal  purposes,  or  for  negligence  of  its  agents  in 
the  management  of  such  building.  This  is  because  it  is  not 
liable  to  private  actions  for  omission  or  neglect  to  perform 
a  corporate  duty  imposed  by  general  laws  upon  all  cities 
and  towns  alike,  from  the  performance  of  which  it  derives 
no  compensation.  (Worden  vs.  City  of  New  Bedford,  131 
Mass.,  23;  Hill  vs.  City  of  Boston,  122  Mass.,  344.) 

Respectfully, 

Franklin  K.  Lane. 
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Parliamentary  Procedure.  —  Method  Which  Charter  Requires 
Should  be  Followed  by  Board  of  Supervisors  in  Taking  a  Vote 
Oil  the  Final  Passage  of  an  Ordinance  or  Resolution. 

January  22,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  informed  by  your  communication 
dated  January  19,  1900,  that  at  the  meeting  of  the  Board  of 
Supervisors  held  on  Monday,  January  15,  1900,  the  question 
was  raised  as  to  the  method  of  taking  the  vote  on  the  final 
passage  or  adoption  of  an  ordinance  or  resolution.  You 
further  state  that,  under  the  rules  of  former  Boards,  the 
chair  would  state  that  "if  there  were  no  objections  the 
resolutions  would  be  adopted";  and  if  no  objections  were 
offered  the  chair  would  then  declare  the  resolution  adopted. 
My  opinion  is  asked  as  to  whether  this  procedure  may  be 
continued  or  whether  the  roll  must  be  called,  and  the  ayes 
and  noes  taken  where  there  is  no  objection  to  the  final  pas- 
sage or  the  adoption  of  a  resolution  or  ordinance. 

Section  9,  Chapter  I,  Article  II,  of  the  Charter  says: 

"No  bill  shall  become  an  ordinance,  nor  resolution  be 
adopted,  unless  finally  passed  by  a  majority  of  all  the  mem- 
bers of  the  board  and  the  vote  be  taken  by  ayes  and  noes, 
and  the  names  of  the  members  voting  for  and  against  the 
same  be  entered  in  the  journal.'' 

My  interpretation  of  this  section  is  that  a  majority  of  all 
the  members  elected  to  the  Board  of  Supervisors  must  con- 
cur in  the  final  passage  of  a  bill  or  resolution,  and  that  the 
vote  must  be  taken  by  ayes  and  noes.  This  procedure  is 
indispensable  to  the  valid  passage  or  adoption  of  any  ordi- 
nance or  resolution. 

The  Charter  prescribes  that  the  vote  shall  be  taken  as  a 
test  by  which  to  determine  whether  the  requisite  number 
of  members  vote  in  the  affirmative.  It  must  also  appear 
upon  the  journal  that  the  ordinance  or  resolution  passed 
by  the  necessary  majority.    These  directions  are  clearly  im- 
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perative.  They  cannot  be  dispensed  with  by  the  Board. 
(See  Spangler  vs.  Jacoby,  58  Am.  Dec,  571;  Ryan  vs.  Lynch, 
68  111.,  160;  Town  of  South  Ottawa  vs.  Perkins,  94  U.  S.,  260.) 

Respectfully, 

Franklin  K.  Lane 


Incomplete  Legislation. — Bills  Pending  Before  Board  of  Super- 
visors When  Charter  Came  Into  Effect. — All  Ordinances  of 
New  Board  Must  Originate  With  Such  Board. 

January  22,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  honorable  body  asking  my  opinion  as  to  "the  legality 
of  the  present  Board  of  Supervisors  finally  passing  certain 
orders,  resolutions  and  authorizations  which  were  passed 
for  printing  by  the  last  Board." 

Under  the  Charter  the  legislative  power  of  the  City  and 
County  of  San  Francisco  is  vested  in  a  legislative  body 
which  is  designated  as  the  Board  of  Supervisors  (Section  1, 
Chapter  I.  Article  II).  This  is  a  new  body  exercising  new 
powers  in  a  new  government. 

The  Charter  is'  not  in  any  sense  an  amendment  to  the 
Consolidation  Act.  It  is  the  fundamental  instrument  of  a 
new  municipal  government.  In  the  Charter  case  (Fragley 
vs.  Phelan,  126  Cal.,  383)  Mr.  Justice  Garoutte  upheld  the 
contention  of  counsel  for  defendants  that  the  Act  of  1897, 
under  which  the  Charter  election  had  been  held,  was  valid 
'  because  it  dealt  with  an  affair  not  municipal,  but  one  which 
concerned  the  "creation  of  a  new  municipality,"  saying: 
"The  conduct  of  the  present  municipality's  business  affairs 
has  nothing  to  do  with  the  question  of  the  creation  of  a  new 
municipality.  The  new  municipality  will  have  municipal 
affairs  of  its  own  after  it  is  created  and  not  before." 
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The  language  of  the  Constitution  is  that  the  freeholders' 
charter,  when  approved,  shall  become  the  Charter  of  the 
city,  "and  shall  become  the  organic  law  thereof  and  super- 
sede any  existing  charter,  and  all  amendments  thereof,  and 
all  laws  inconsistent  with  such  charter."  And  in  consider- 
ing the  effect  of  a  new  charter  adopted  by  the  people  of 
Sacramento,  Mr.  Justice  Temple  said  in  Ex  parte  Sparks 
(120  Cal.,  395,  398)  that  the  "old  charter  is  not  repealed  be- 
cause it  is  so  enacted  in  the  new  charter,  or  because  its 
provisions  are  inconsistent  with  those  of  the  new  charter. 
The  new  charter  does  not  abrogate  the  old  ex  proprio  vigore, 
but  because  the  Constitution  declares  that  such  conse- 
quence should  follow.  The  reason  of  this  is  sufficiently 
obvious.  It  is  not  the  passage  of  an  ordinary  law,  but  the 
establishment  of  a  government.  The  new  is  to  take  the 
place  of  the  old,  however  dissimilar,  and,  although  some 
parts  of  the  old  charter  have  no  corresponding  provisions 
in  the  new,  there  is  no  presumption  that  anything  is  con- 
tinued, for  the  new  scheme  is  deemed  complete  in  itself  and 
to  provide  all  that  is  desired." 

These  decisions  strongly  tend  to  uphold  the  position  that 
the  old  government  of  this  city  and  county  died  at  noon 
upon  the  8th  day  of  January,  1900,  and  that  a  new  govern- 
ment at  that  time  came  into  existence  by  virtue  of  the 
Charter  and  the  elections  held  thereunder.  This  being  so, 
the  incomplete  acts  of  the  old  Board  of  Supervisors,  so  far 
as  such  acts  were  based  upon  the  authority  granted  by  the 
Consolidation  Act,  would  not  survive  and  hold  over  under 
the  new  government.  For,  as  Mr.  Sutherland  in  his  work 
on  Statutory  Construction  (p.  221)  says,  "Powers  derived 
wholly  from  a  statute  are  extinguished  by  its  repeal.  All 
acts  done  under  a  statute  whilst  it  was  in  force  are  good, 
but  if  a  proceeding  is  in  progress,  in  fieri,  when  the  statute 
is  repealed  and  the  powers  it  confers  cease,  it  fails,  for  it 
cannot  be  pursued."  (See  also  Horton  vs.  City  of  Los  An- 
geles, 119  Cal.,  002.) 
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There  are  other  standpoints  from  which  this  question 
may  be  regarded  and  which  lead  to  the  same  conclusion. 
The  manner  in  which  the  present  Board  legislates  is  dif- 
ferent from  that  formerly  obtaining  in  this  city  and  county. 
Jt  is  laid  down  in  Section  8,  Chapter  I,  Article  II,  of  the 
Charter  that  every  legislative  act  of  the  city  and  county 
shall  be  by  ordinance,  and  that  the  enacting  clause  of  every 
ordinance  shall  be  in  these  words:  ''Be  it  ordained  by  the 
People  of  the  City  and  County  of  San  Francisco  as  fol- 
lows"; further,  that  no  ordinance  shall  be  passed  except  by 
bill.    These  provisions  are  new. 

Therefore,  it  would  appear  that  no  legislation  by  this 
Board  could  be  valid  which  did  not  ah  initio  conform  to 
these  requirements. 

It  is  the  commonly  accepted  rule  of  parliamentary  bodies 
that  all  bills  die  with  the  session  of  a  parliamentary  body. 

"Prorogation,"  says  Blackstone,  "puts  an  end  to  the  ses- 
sions, and  such  bills  as  are  only  begun  and  not  perfected 
must  be  resumed  de  novo  in  a  subsequent  session."  (Vol.  I, 
p.  168.) 

"Prorogation  or  dissolution  constitutes  what  is  called  a 
session,  provided  some  act  is  passed.  In  this  case  all  mat- 
ters pending  before  them  are  discontinued  and  at  their 
next  meeting  are  taken  up  de  novo,  if  taken  up  at  all."  (Jef- 
ferson's Manual,  p.  61.) 

In  the  case  of  Whitmore  vs.  Story  (22  Barb.,  414),  the 
facts  were  these:  The  legislative  authority  of  New  York 
City  was  vested  by  Act  of  1830  in  a  Board  of  Aldermen  and 
a  Board  of  Assistants — two  houses.  A  resolution  was 
passed  by  the  Board  of  Assistants  in  1852  and  in  1853  by 
the  Board  of  Aldermen.  In  the  meantime  a  new  Board  of 
Assistants  had  come  into  oflSce.  It  was  held  that  the  uni- 
versally recognized  principles  of  legislative  bodies  must 
iiPP^y  fo  fhe  proceedings  of  the  municipal  council  and  un- 
finished business  must  be  taken  up  de  novo,  and  that  a  reso- 
lution adopted  by  a  Board  of  Assistants  of  one  year  cannot 
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be  concurred  in  by  the  Board  of  Aldermen  of  another  year 
BO  as  to  make  it,  without  consulting  the  existing  Board  of 
Assistants,  an  ordinance  of  the  common  council. 

I  have  presented  the  various  lines  of  argument  herein 
that  your  Board  might  appreciate  how  more  than  danger- 
ous it  would  be  to  accept  the  action  of  the  preceding  Board 
as  in  any  measure  a  part  of  the  procedure  necessary  to  the 
passing  of  a  valid  order.  And  I  would  advise  that  such 
measures  as  you  wish  to  place  beyond  question  as  to  va- 
lidity of  passage  should  be  re-introduced  and  proceedings 
thereupon  taken  entirely  anew.  This  would  work  no  injury 
to  any  measure  which  your  Board  may  favor,  except  a  delay 
of  a  few  days,  and  could  work  no  injury  to  any  measure 
you  do  not  favor,  as  the  power  to  kill  such  measure  by  ad- 
verse action  still  rests  with  your  Board  under  any  construc- 
tion of  the  law.  Respectfully, 

Franklin  K.  Lane. 


Contracts. — Power  in  Board  of  Fire  Commissioners  to  Make  Con- 
tracts for  Supplies  Furnished  to  and  Work  Done  for  Fire  De- 
partment. 

January  27,  1900. 

The  Board  of  Supervisors. 

Gentlemen:  By  Resolution  No.  22  of  your  Board,  my 
attention  has  been  directed  to  certain  provisions  of  the 
Charter  relating  to  contracts  for  supplies  in  the  Fire  De- 
partment, and  my  opinion  is  requested  as  to  the  power  of 
your  Board  in  awarding  said  contracts. 

By  Section  1  of  Chapter  III,  of  Article  II,  all  contracts 
for   goods,   merchandise,    stores,    supplies,    subsistence   or 
iprinting  for  the  city  and  county,  as  well  as  for  all  sub- 
sistence, supplies,  drugs  and  other  necessary  articles  for 
hospitals,  prisons,  public  institutions  and  the  departments 
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not  otherwise  specifically  provided  for  in  the  Charter  must 
be  made  by  the  Supervisors.  And  by  Section  5,  of  the  same 
chapter  and  article,  all  contracts  provided  for  in  said  chap- 
ter must  be  in  writing  and  executed  in  the  name  of  the  city 
and  county  by  the  Mayor. 

Section  4,  Chapter  II,  of  Article  IX,  provides  that  the 
Fire  Commissioners  shall  see  that  all  contracts  awarded 
and  work  done  for  the  department  are  faithfully  performed, 
and  shall,  upon  the  awarding  of  any  such  contract,  exact 
an  adequate  bond  for  the  prompt  and  faithful  performance 
of  the  same.  Said  section  further  provides  that  '^the  pro- 
visions of  Article  II,  Chapter  III,  of  the  Charter,  in  regard 
to  advertising  of  proposals,  the  affidavit  and  security  ac- 
companying the  same,  the  presentation  and  opening  of  pro- 
posals, the  awarding  of  contracts  and  the  security  for  the 
performance,  shall,  so  far  as  the  same  can  be  made  applic- 
able, apply  to  all  proposals  and  contracts  made,  awarded 
or  entered  into  for  furnishing  supplies  to  the  Fire  Depart- 
ment." 

Section  5  of  Chapter  I,  of  Article  IX,  provides  that  the 
Fire  Commissioners  shall  have  control  of  all  property  and 
equipment  of  the  department,  and  exercise  full  power  and 
authority  over  all  appropriations  made  for  the  use  of  the 
department. 

It  seems  that  it  was  the  evident  intent  of  the  Charter 
framers  to  empower  the  Board  of  Fire  Commissioners  to 
make  all  contracts  for  supplies  furnished  to  and  work  done 
for  the  Fire  Department,  under  the  regulations  imposed 
by  Chapter  III  of  Article  II.  This  being  the  case,  The  Fire 
Department  is  a  department  otherwise  specifically  pro- 
vided for  under  Section  1  of  Chapter  III  of  Article  II. 

Respectfully, 

Franklin  K.  Lane. 
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Advertising  Contract. — Necessity  for  Abrogation  of  Contract  Made 
Prior  to  Charter  With  Evening  Post  and  the  Making  of  a  New 
Contract  Under  the  Terms  and  Provisions  of  Charter. 

January  29,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  In  a  communication  dated  January  19, 
1900,  you  ask  my  opinion  as  to  the  validity  of  the  contract 
for  public  advertising  now  existing  between  the  city  and 
the  Evening  Post  newspaper. 

The  contract  in  question  was  entered  into  by  and  between 
the  Post  Publishing  Company  and  the  City  and  County  of 
San  Francisco  on  November  12,  1898,  and  was  by  its  terms 
to  continue  for  two  years,  to  wit^  from  January  1,  1899,  to 
January  1,  1901. 

The  law  by  virtue  of  which  that  contract  was  made  was 
a  part  of  the  Consolidation  Act,  the  old  charter  of  the 
city,  which  was  repealed  and  no  longer  exists,  its  place 
being  taken  by  provisions  of  the  present  Charter  of  San 
Francisco.  Most,  if  not  all,  of  the  laws  under  which  the 
public  printing  mentioned  in  the  contract  was  required  to 
be  done,  have  likewise  ceased  to  have  any  force,  and  their 
place  has  been  taken  by  other  provisions  of  the  Charter. 
So  that  such  a  contract  could  not  now  be  legally  entered 
into  or  renewed,  nor  would  such  a  contract  fulfill  the  re- 
quirements of  the  present  wants  of  the  city.  The  most 
casual  comparison  of  the  contract  with  the  terms  of  the 
present  Charter  discloses  such  radical  differences  between 
the  two  as  to  prevent  any  possibility  of  utilizing  the  con- 
tract to  serve  the  purposes  of  the  Charter  government. 

The  contract  under  consideration  provides  for  one  rate 
to  be  paid  by  the  city  for  notices,  resolutions  and  other 
publications  of  the  Board  of  Supervisors,  to  wit:  ''no 
charge''  for  one,  three  or  five  insertions ;  and  a  different  rate 
for  all  matter  for  which  property,  private  persons  or  cor- 
porations are  liable,  to  wit:  "their  usual  rates,"  meaning  the 
usual  advertising  rates  of  the  newspaper  in  question.     On 
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the  other  hand,  the  Charter  declares  that  "No  part  or  kind 
of  such  advertising:  shall  be  charged  or  contracted  for  at  a 
higher  rate  than  any  other  part  or  kind  .  .  .  except  in 
the  case  of  the  delinquent  tax  list."  (Sec.  2,  Chap.  Ill, 
Art.  II., 

The  contract  under  consideration  covers  only,  "all  orders, 
resolutions  and  authorizations,  and  all  notices  and  other 
publications  and  advertisements  published  or  caused  to 
be  published  by  the  Board  (of  Supervisois)  or  the  Clerk 
thereof."  While  on  the  other  hand,  the  section  of  the  Char- 
ter just  referred  to  declares  that:  "Such  adAertising  shall 
be  construed  to  mean  the  advertising  and  publication  of  all 
official  reports,  orders,  ordinances,  messages,  resolutions, 
notices,  inviting  proposals  and  all  notices  of  every  nature 
relating  to  city  work."  Thus  the  contract  contemplated  by 
the  Charter  should  include  not  only  publications  of  the 
Board  of  Supervisors,  but  also  those  of  many  other  depart- 
ments of  the  municipal  government  as  well. 

It  is  thus  seen  that  the  contract  under  consideration  is 
not  nearly  broad  enough  to  meet  the  requirements  of  the 
Charter.  If  the  work  could  be  divided  up,  it  might  perhaps 
still  be  possible  to  proceed  under  the  present  contract  as 
to  one  portion  of  the  publications  and  obtain  an  additional 
or  supplementary  contract  for  the  balance;  but  this  course 
is  not  sanctioned  by  the  Charter,  which  provides  for  but  a 
single  and  indivisible  contract  for  the  entire  work,  and 
expressly  forbids  a  rate  for  one  portion  differing  from  that 
for  the  balance  with  one  exception,  the  delinquent  tax  list. 
Moreover,  in  another  section  of  the  Charter  it  is  declared 
that  "all  publication  provided  for  in  this  Charter  must  be 
made  in  the  official  newspaper  only."    (Sec.  25,  Art.  XVI.) 

It  seems  practically  impossible,  therefore,  to  meet  the 
demand  of  the  Charter  and  at  the  same  time  to  act  under 
the  present  printing  contract.  The  method  of  adopting  a 
new  official  newspaper  is  found  in  that  instrument  in  the 
chapter  above  referred  to.    An  official  newspaper  so  deter- 


155 

mined  upon  is  the  only  official  newspaper  contemplated  by 
the  Charter,  and  it  is  my  opinion  that  the  award  of  a  con- 
tract therefor,  in  accordance  with  the  procedure  there  laid 
down,  might  properly  receive  your  attention  at  an  early 
date. 

In  my  consideration  of  this  matter  I  have  not  overlooked 
the  question,  whether  by  ignoring  the  present  contract  the 
city  might  be  liable  for  breach  under  the  constitutional  pro- 
vision forbidding  laws  impairing  the  obligation  of  con- 
tracts. But  it  is  unnecessary  to  enter  into  a  discussion  of 
that  point. 

It  seems  to  be  incumbent  upon  your  body  to  adopt  an 
official  newspaper  in  accordance  with  the  provisions  of  the 
Charter.  And  I  do  not  see  that  the  matter  can  await  the 
outcome  of  any  possible  question  as  to  damages  for  breach 
of  the  existing  contract,  nor  can  your  action  be  influenced 
thereby. 

I  am  unofficially  informed  that  you  also  desire  an  opinion 
upon  the  advisability  of  proceeding  with  municipal  legisla- 
tion by  publication  of  ordinances  in  the  present  "official 
paper,"  and  that  such  question  was  inadvertently  omitted 
from  your  communication  to  me.  Ordinances  so  published 
would  be  of  doubtful  validity,  and  I  am  strongly  of  the 
opinion  that  no  important  legislation  should  be  attempted 
in  that  manner.  "When  ordinances  are  required  to  be  pub- 
lished before  they  shall  go  into  effect,  this  requirement  is 
essential,  and  the  publication  must  be  in  the  designated 
mode."  (Dillon  on  Municipal  Corporations,  Sec.  331;  Chase 
vs.  Treasurer,  122  Cal.,  487;  Tully  vs.  Bauer,  52  Cal.,  487; 
People  vs.  Bailhache,  52  Cal.,  310;  Napa  vs.  Easterly,  61 
Cal.,  509;  Highley  vs.  Bunce,  10  Conn.,  435;  State  vs.  Hobo- 
ken,  9  Vroom  (N.  J.  L.),  110.) 

It  is  required  by  the  Charter  that,  in  securing  a  city  offi- 
cial paper,  calls  for  bids  shall  be  made  in  the  city  official 
paper,  which,  of  course,  means  such  official  paper  as  the 
Charter  provides  for.  As  we  have  no  such  official  paper,  it 
will  be  imijossible  to  so  advertise.    But  as  the  law  does  not 
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require  impossibilities  and  the  object  of  the  law  is  to  give 
notice,  I  am  of  the  opinion  that  it  would  be  proper  and 
valid  to  make  publication  of  the  call  for  such  bids  in  the 
Eveninjj;  Post. 

Respectfully, 

Franklin  K.  Lane. 


Disposition  of  Fines  Collected. — Charter  Does  Not  Relieve  City 
and  County  From  Liability  to  Pay  All  Fines  Collected  Under 
Act  of  1874  to  Society  for  Prevention  of  Cruelty  to  Animals. 

January  29,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  19,  which 
reads  as  follows: 

"Resolved,  That  the  City  Attorney  be  and  is  hereby  di- 
rected and  requested  to  advise  the  Board  whether  the 
Statute  of  1874,  or  Subdivision  19,  Section  1,  Chapter  II, 
Article  II,  of  the  Charter  of  the  city  and  county  should 
govern  this  Board  in  the  matter  of  the  payment  out  of  the 
treasury  of  fines  collected  from  i)ersons  convicted  of  cruelty 
to  animals,  prior  to  the  date  upon  which  the  Charter  took 
effect,  and  whether  the  Board  may  pay  a  part  or  must  pay 
all  of  the  same  to  any  society  that  shall  have  eflficiently 
aided  in  such  convictions." 

The  fines  collected  and  above  referred  to  were  brought 
into  the  treasury  under  the  Act  of  March  20,  1874  (Stats. 
1873-74,  p.  499),  Section  14  of  which  provided  that  all  fines 
so  collected  should  inure  to  the  benefit  of  the  Society  for 
the  Prevention  of  Cruelty  to  Animals,  organized  in  such 
county  in  accordance  with  the  provisions  of  the  act.  Any 
monies  which  the  city  received  under  such  act  should  be 
paid  out  in  accordance  therewith. 

The  provision  of  the  Charter  referred  to  in  your  commu- 
nication authorizes  the  Board  of  Supervisors  to  pay  fines 
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collected  on  conviction  of  persons  charged  with  cruelty  to 
animals,  in  whole  or  in  part,  to  any  society  that  efficiently 
aids  in  such  convictions.  But  this  was  not  the  law  prior 
to  the  taking  effect  of  the  Charter,  And  the  moneys  now 
held  under  the  old  law  must  be  paid  in  conformity  there- 
with. The  city  and  county  is  liable  to  the  Society  for  the 
Prevention  of  Cruelty  to  Animals  for  all  fines  collected 
under  the  Act  of  1874.  This  is  an  obligation  of  which  the 
city  could  not  divest  itself  by  change  of  charter.  (See 
Broughton  vs.  Pensacola,  93  U.  S.,  266.) 

Respectfully, 

Franklin  K.  Lane. 


Parliamentary  Procedure. — Ayes  and  Noes  Must  be  Taken  and  Re- 
corded Whenever  the  Board  of  Supervisors  Takes  Final  Action 
Upon  Any  Bill  or  Resolution. 

January  29,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
the  chairman  of  your  Committee  on  Judiciary,  reading  as 
follows: 

^'The  specific  question  intended  to  be  directed  to  you  at 
the  meeting  of  the  Board  of  Supervisors  held  on  the  15th 
of  January,  1900,  and  which  is  now  directed  to  you  for 
answer,  was  whether  Section  9  of  Chapter  I  of  Article  II 
of  the  Charter  requires  the  vote  on  a  resolution  which  is 
not  to  be  passed  to  print  before  final  adoption,  to  be  taken 
by  ayes  and  noes,  with  the  entry  in  the  journal  of  the  names 
of  the  members  voting  for  and  against  the  same,  or  whether 
that  section  of  the  Charter  refers  only  to  such  resolutions 
as  must  be  passed  to  print  before  final  adoption.  Or,  ex- 
pressed otherwise,  is  it  necessary  that  the  ayes  and  noes 
should  be  taken,  with  the  entry  thereof  in  the  journal,  on 
every  resolution  presented  to  the  Board,  whether  that  reso- 
lution be  of  the  kind  that  must  be  passed  to  print  before 
final  adoption,  or  not?" 
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My  interpretation  of  the  language  used  in  the  Charter 
requiring  the  ayes  and  noes  to  be  called  and  recorded  upon 
the  final  passage  of  every  ordinance  and  resolution,  is  that 
it  is  immaterial  whether  a  resolution  or  ordinance  is  passed 
to  print  or  not,  the  ayes  and  noes  must  be  called  and  re- 
corded if  such  ordinance  or  resolution  is  to  be  the  valid  ex- 
pression of  the  legislative  mind.  It  does  not  follow  that 
whatever  any  member  may  please  to  term  a  resolution  is 
in  fact  such  in  a  legal  sense.  A  iiiotion  to  adjourn  may  be 
so  worded  as  to  be  a  resolution,  yet  it  is  nothing  more  than 
a  motion,  a  means  of  taking  the  will  of  the  house  upon  a 
matter  which  only  affects  the  conduct  of  the  business  of  the 
Board  as  a  parliamentary  body.  So,  too,  with  motions  to 
refer,  motions  calling  for  information  from  other  depart- 
ments of  the  city  government,  and  in  general  all  parlia- 
mentary acts  which  affect  the  internal  economy  of  the 
Board,  but  do  not  fix  rights,  duties  or  liabilities.  Whenever 
the  Board  takes  a  step  which  is  intended  to  bind  the  city 
and  county  or  to  be  expressive  of  its  law-making  or  judicial 
powers,  the  ayes  and  noes  must  be  called,  whether  the  prop- 
osition voted  upon  takes  the  form  of  a  resolution  or  of  a 
bill. 

The  words  "final  passage"  in  Section  9,  Chapter  I,  Article 
II,  do  not  limit  the  provision  only  to  such  resolutions  or 
ordinances  as  must  be  passed  to  print.  There  is  nothing  in 
the  Charter  to  prevent  the  great  body  of  ordinances  and 
resolutions  from  being  finally  passed  at  their  first  reading. 
Those  which  may  not  be  so  passed  are  named  in  the  Char- 
ter, particularly  in  Section  13,  Chapter  I,  Article  II.  This 
section  contains  an  outline  of  the  procedure  necessary  in 
the  passage  of  certain  bills  and  resolutions,  but  it  does  not 
expressly  nor  by  implication  restrict  the  sweeping  language 
previously  used  in  Section  9.  One  of  the  steps  necessary  to 
the  passage  of  the  measures  designated  in  Section  13  is 
that  the  ayes  and  noes  must  be  taken  and  set  forth  in  the 
journal.  This  does  not  modify  nor  affect  the  necessity  for 
complying  with  such  action  in  other  cases  where  the  pro- 
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cedure  incidental  to  passage  is  not  prescribed.  Where  a 
bill  or  resolution  (using  these  words  in  the  sense  indicated 
above)  comes  upon  its  final  passage,  whether  such  stage  be 
reached  after  one  reading  and  without  being  passed  to 
print,  or  after  three  or  five  readings  if  your  rules  so  pre- 
scribe— whenever  the  Board  for  the  last  time  votes  upon 
such  bill  or  resolution,  the  ayes  and  noes  must  be  taken  and 
recorded. 

I  have  here  assumed,  as  does  your  question,  that  it  is 
proper  and  legal  to  act  by  resolution  in  your  Board. 

Kespectfully, 

Franklin  K.  Lane. 


Permits. — Power  of  Board  o£  Supervisors  by  General  Ordinance 
to  Regulate  Matter  of  Building  Construction  and  Location  of 
Engines  and  Boilers. 

January  29,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  You  haA'e  asked  my  opinion  (Resolution 
No.  22)  as  to  ''the  power  of  the  Board  of  Supervisors  to 
grant  privileges  for  alterations  and  repairs  to  buildings, 
the  supervision  of  which  is  conferred  on  the  Board  of  Pub- 
lic Works;  and  for  granting  permits  to  erect  engines  and 
boilers." 

The  Board  of  Public  Works  has  charge,  superintendence 
and  control  "under  such  ordinances  as  may  from  time  to 
time  be  adopted  by  the  Supervisors"  of  the  "supervision 
of  any  and  all  building  construction  in  the  city  and  county." 
(Sub.  5,  Sec.  9,  Chap.  I,  Art.  VI.) 

Strictly  construed,  this  power  of  supervision  (overseeing, 
inspection)  does  not  give  to  the  Board  of  Public  Works  the 
authority  to  issue  building  permits.  And  that  such  author- 
itv  was  meant  to  be  implied  is  rendered  unlikely  from  the 
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fact  that,  in  Subdivision  1  of  the  same  section,  authority  to 
grant  certain  street  permits  is  expressly  given. 

It  does  not  necessarily  follow,  however,  that  such  power 
may  not  be  given  to  the  Board  of  Public  Works;  not  by 
construction  or  interpretation  of  the  Charter,  but  by  ordi- 
nance of  your  Board. 

The  Board  of  Supervisors,  following  the  language  of  the 
Constitution,  has  power  to  make  and  enforce,  within  the 
limits  of  the  city  and  county,  all  necessary  local,  police, 
sanitary  and  other  laws  and  regulations  (Sub.  1,  Seo.  1, 
Chap.  IT,  Art.  II).  And  also  to  fix  the  limits  within  which 
wooden  buildings  or  structures  shall  not  be  erected,  placed 
or  maintained,  and  to  prohibit  the  same  within  such  limits. 
The  validity  of  ordinances  making  regulations  concerning 
the  erection,  alteration  and  use  of  buildings  has  been  re- 
peatedly upheld  in  this  state,  and  the  Board  of  Supervirors 
unquestionably  has  power  to  pass  such  ordinances.  (Ex 
parte  Fiske,  72  Cal.,  125;  Ex  parte  White,  67  Cal.,  102;  Mc- 
Kloskey  vs.  Kreling,  76  Cal.,  511;  Ex  parte  Moynier,  65  Cal., 
33;  Ex  parte  Casinello,  62  Cal.,  538;  Barbier  vs.  Connolly, 
113  TJ.  S.,  27.) 

If  the  Board  of  Supervisors  should  require  that,  before 
entering  upon  the  alteration  or  repair  of  a  building,  a  per- 
mit from  the  Board  of  Public  Works  should  first  be  ob- 
tained, it  would  seem  to  be  a  reasonable  and  proper  exercise 
of  the  power  of  regulation.  And  it  w^ould  further  appear 
to  be  consistent  with  the  theory  of  the  Charter  respecting 
the  division  of  labor  between  the  Board  of  Supervisors  and 
Board  of  Public  Works. 

The  principle  of  such  an  ordinance  is  expressly  supported 
in  In  re  Guerrero  (69  Cal.,  98),  in  which  it  was  held  that  a 
city  council  has  authority  to  delegate  the  performance  of 
the  ministerial  act  of  issuing  licenses  to  the  clerk  of  the 
council,  and  also  to  make  the  issuance  of  a  license  for  the 
Bale  of  liquors,  conditioned  upon  the  applicants  obtaining 
a  permit  from  the  Board  of  Police  Commissioners.     (See, 
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also,  In  re  Bickerstaff,  70  Cal.,  40,  and  In  re  Flaherty,  105 
Cal.,  564.) 

I  am  of  opinion  (1)  that  the  Board  of  Supervisors,  under 
the  ordinances  now  in  force,  has  the  power  to  grant  such 
permits  as  are  referred  to  in  your  resolution;  and  (2)  that 
it  is  within  the  power  of  your  Board  to  pass  an  ordinance 
under  which  the  power  of  issuing  permits  may  be  placed  in 
the  hands  of  the  Board  of  Public  Works,  under  such  gen- 
eral restrictions  as  may  to  you  seem  best. 

Respectfully, 

Franklin  K.  Lane. 


Contracts. — Obligations  Created  Prior  to  Charter  Must  be  Met. — 
The  Adoption  of  a  New  Organic  Law  by  Municipality  Does 
Not  Effect  Annulment  of  Contracts. 

January  29,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  asked  for  an  opinion  "as  to  the  va- 
lidity of  all  contracts  entered  into  by  former  Boards,  the 
time  of  which  has  not  expired."  (Resolution,  No.  30.)  I 
presume  that  the  real  question  is  whether  contracts  made 
by  previous  Boards  of  Supervisors  remain  in  force  under  the 
Charter  and  must  be  complied  with  by  your  Board. 

There  is  no  question  whatever  but  that  the  city  and 
county  is  liable  for  all  debts  legitimately  contracted  under 
its  previous  form  of  government.  The  City  and  County  of 
San  Francisco  as  it  is  to-day  is  the  same  body  politic  that 
it  was  before  the  Charter  came  into  effect,  for  the  Charter 
opens  with  these  words:  "The  municipal  corporation 
known  as  the  City  and  County  of  San  Francisco  shall  re- 
main and  continue  a  body  politic  and  corporate,  in  name 
and  fact."  There  has  been  a  change  in  the  form  of  mu- 
nicipal government,  but  such  change  does  not  take  from 
the  municipality  any  right  of  property  or  of  action  hereto- 
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fore  enjoyed  (Art.  I,  Sec.  3),  nor  does  it  relieve  the  city  and 
county  of  any  obligations  heretofore  incurred.  (Frank  vs. 
Board  of  Supervisors,  21  Cal.,  670.)  Such,  I  take  it,  would 
be  the  result  had  no  recognition  been  made  in  the  Charter 
of  our  existing  rights  or  the  continuing  nature  of  the  cor- 
poration. The  city  and  county  heretofore  existing  was  not 
destroyed  by  the  adoption  of  the  new  Charter.  An  old  form 
of  government  was  put  away  and  a  new  one  substituted, 
as  an  individual  might  change  one  character  of  dress  for 
another.  The  nature  of  the  corporation  remains  the  same. 
There  is  identity  in  people  and  territory,  and  the  law  fol- 
lows these  through  all  the  mazes  of  changing  governments, 
and  holds  the  corporation  firmly  to  the  payment  of  its  debts 
and  the  obligations  of  its  contracts.  As  was  said  by  the 
United  States  Supreme  Court  in  Broughton  vs.  Pensacola 
(93  U.  S.,  263),  "the  change  in  the  character  of  a  municipal 
corporation,  in  whole  or  in  part,  by  an  amendment  of  its 
provisions,  or  the  substitution  of  a  new  charter  in  place  of 
the  old  one,  embracing  substantially  the  same  corporators 
and  the  same  territory,  will  not  be  deemed  in  the  absence 
of  express  legislative  declaration  otherwise  to  effect  the 
identity  of  the  corporation,  or  to  relieve  it  from  its  previous 
liabilities.'' 

While,  therefore,  no  express  provision  can  be  found  in 
the  Charter  under  which  the  city  and  county  assumes  lia- 
bilities heretofore  existing  against  the  city  and  county,  such 
liability  arises  by  virtue  of  the  provisions  of  the  Federal 
and  State  Constitutions  inhibiting  the  passing  of  any  law 
impairing  the  obligation  of  contracts.  And  this  provision 
binds  municipal  corporations  as  well  as  individuals. 

In  the  case  of  State  ex  rel  Gas  Co.  vs.  City  of  New  Or- 
leans (41  L.  A.  Ann.,  91),  the  contention  was  made  by  the 
Gas  Company  that  the  City  of  New  Orleans,  as  the  suc- 
cessor of  the  cities  of  Jefferson  and  Carrollton,  was  by  law 
compelled  to  carry  out  the  Gas  Company's  contract  with 
those  cities.  The  court  said:  "It  is  proper  to  say  that  the 
position  of  the  company'  is  legal  to  the  effect  that  the  rights 
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that  it  has  acquired  in  the  premises,  prior  to  the  consoli- 
dation of  the  two  cities  of  Jefferson  and  Carrollton  with 
the  City  of  New  Orleans,  are  unassailable  under  both  Fed- 
eral and  State  Constitutional  guarantees,  and  that  the  con- 
current obligations  of  the  two  contracts  under  which  they 
became  vested  have  and  could  not  be  impaired  by  any  con- 
stitutional, legislative  or  municipal  provision." 

The  case  of  Von  Hoffman  vs.  City  of  Quincy  (4  Wall.,  535) 
is  the  leading  one  upon  this  subject.  The  court  there  said: 
''When  a  state  has  authorized  a  municipal  corporation  to 
contract,  and  to  exercise  the  power  of  local  taxation  to  the 
extent  necessary  to  meet  its  engagements,  the  power  thus 
given  cannot  be  withdrawn  until  the  contract  is  satisfied. 
The  state  and  the  corporation  in  such  cases  are  equally 
bound."  (See,  also,  Hartman  vs.  Greenhow,  102  U.  S.,  672; 
Louisiana  i^.  Pillsbury,  105  U.  S.,  268;  Mobile  vs.  Watson, 
116  U.  S.,  289;  Bates  vs.  Gregory,  89  Cal.,  395.) 

The  fact  that  a  contract  has  been  entered  into  under  a 
certain  form  of  municipal  government,  does  not  take  from 
the  legislature  the  power  to  change  such  government  in 
any  way  that  it  may  see  lit,  either  by  modifying  the  old 
charter  or  enacting  a  new  one.  (Broughton  vs.  Pensacola, 
supra;  Cooley's  Constitutional  Limitations,  p.  336.)  And 
such  new  charter  becomes  the  law,  even  though  under  its 
provisions  it  has  become  impossible  to  carry  out  the  con- 
tract previously  made.  The  obligation  exists  and  the  cor- 
poration remains  responsible  for  such  liability  as  thereby 
was  created.  The  new  government  must  devise  means  of 
meeting  the  obligations  of  the  old  contract  or  pay  such 
damages  as  the  other  party  may  suffer. 

Respectfully, 

Franklin  K.  Lane. 
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Photographing   Public    Record. 

January  29,  1900. 
The  Recorder. 

Sir:  In  reply  to  your  request  for  an  opinion  as  to  your 
power  to  "permit  the  photographing  by  persons  not  parties 
thereto  of  a  deed  filed  in  your  office  for  recordance,"  I  beg 
leave  to  say: 

All  persons  are  permitted  to  examine  all  papers  filed  in 
your  office  for  recordation  and  to  make  copies  thereof.  This 
is  necessary,  as  it  is  often  some  time  before  the  papers  filed 
are  recorded,  and  otherwise  it  would  be  impossible  to  make 
a  complete  and  exhaustive  search  of  title. 

The  photographing  of  a  deed  is  but  another  means  of 
copying  it,  and  as  long  as  it  does  no  injury  to  the  document 
and  is  conducted  in  your  presence,  there  can  be  no  objec- 
tion to  this  means  of  obtaining  a  true  and  correct  copy  of 
the  document  in  question. 

Respectfully, 

Franklin  K.  Lane. 


Collection   of   License   Taxes. 

January  30,  1900. 
The  Tax   Collector. 

Sir:  Replying  to  your  communication  of  January  13, 
]  900,  I  beg  leave  to  say,  that  in  the  matter  of  the  collection 
of  license  taxes,  all  doubts  should  be  resolved  in  favor  of 
the  validity  of  the  license  and  thus  in  favor  of  the  city.  If 
there  be  doubt  in  your  mind  at  any  time  as  to  whether  or 
not,  under  a  particular  state  of  facts,  a  person  is  exempt 
from  payment  of  a  license,  you  are  warranted  in  proceeding 
upon  the  assumption  that  such  person  is  not  exempt,  but  is 
liable.  If  such  person  contends  otherwise  and  refuses  to 
pay  the  license,  the  courts  must  be  called  upon  to  decide 
the  matter.     Tn  so  deciding,  each  case  will,  of  course,  be 
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treated    separately    and  according  to    its  own  particular 
merits. 

No  general  rule  can  be  laid  down  which  would  cover  all 
cases  that  may  arise,  and  to  attempt  to  decide  each  case  in 
advance  of  the  legal  evidence  which  may  be  shown  upon  a 
trial  would  be  but  an  attempt  to  anticipate  the  decision  of 
the  court  before  the  facts  are  presented. 

Respectfully, 

Franklin  K.  Lane. 


Payment  of  Fees. — Collateral  Inheritance  Taxes. 

January  30,  1900. 
The   Treasurer. 

Sir:  I  am  in  receipt  of  your  communication  of  the  23rd 
inst.,  relative  to  the  payment  of  fees  of  appraisers  appointed 
by  the  court  for  the  determination  of  amounts  due  for  col- 
lateral inheritance  taxes. 

Replying  thereto,  I  beg  to  say  that  you  are  warranted  in 
paying  the  fees  of  such  appraisers  upon  the  certificate  of 
the  Superior  Court,  in  and  for  the  city  and  county,  at  the 
rate  of  five  dollars  per  day  for  every  day  actually  and  neces- 
sarily employed  in  the  appraisement,  together  with  the  ap- 
praiser's actual  and  necessary  traveling  expenses.  Such 
fees  may  be  paid  out  of  any  funds  you  may  have  in  your 
hands  on  account  of  said  inheritance  tax.  (Act  of  March  23, 
1893,  Sec.  11,  Stats.  1893,  p.  193.) 

Respectfully, 

Franklin  K.  Lane. 
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Public  Employment. — Laborers  Under  Board  of  Public  Works. — 
Applicability  of  Civil  Service  Provisions  of  Charter  to  Tem- 
porary Appointments. 

January  31,  1900. 

The  Board  of  Public  Works. 

Gentlemen:  In  your  communication  of  the  23rd  Inst, 
you  say  that  the  question  has  arisen  in  your  department 
"as  to  whether  or  not,  under  the  requirements  of  Section  5, 
Article  XIII,  of  the  Charter,  the  laborers  now  in  service 
who  have  not  been  registered  in  the  office  of  the  Civil  Ser- 
vice Commission,  or  who,  having  been  so  registered,  are  too 
low  upon  the  list  for  immediate  selection,  are  to  be  dis- 
charged in  order  that  their  places  may  be  filled  from  the 
Civil  Service  list." 

I  would  respectfully  refer  you  to  the  article  and  section 
cited  in  your  communication.  The  laborers  whom  you 
speak  of  as  now  in  the  service  are  there  by  virtue  of  your 
appointment,  made  with  the  consent  of  the  Civil  Service 
Commission.  Such  laborers  could  not  have  been  appointed 
for  a  term  nor  during  good  behavior,  because  it  was  not  in 
3"our  power  to  make  such  appointments.  The  Civil  Service 
Commission,  pending  the  organization  of  that  department 
and  yours,  gave  its  consent  that  certain  men  theretofore 
employed  in  the  Street  Department  should  be  temporarily 
appointed  to  hold  until  such  time  as  the  Commission  had 
its  list  of  applications  in  readiness.  Later,  upon  notifica- 
tion from  such  Commission  that  it  was  ready  to  supply  you 
with  laborers  under  the  provisions  of  the  Charter  (a  notifi- 
cation which  you  say  you  have  received),  it  became  your 
duty  to  make  appointments  accordingly  from  the  list  fur- 
nished by  said  Commission.  The  men  appointed  by  you  un- 
derstood that  their  appointments  were  but  temporary,  or 
at  least  such  information  should  have  been  given  them  by 
you.  They  accepted  the  employment,  it  is  to  be  presumed, 
with  the  knowledge  that  when  the  Civil  Service  Conimis- 
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«ion's  list  was  available  they  could,  under  the  law,  no 
longer  serve,  unless  they  had  registered,  and  if  so  regis- 
tered, they  must  await  their  turn  for  appointment. 

I  have  referred  your  communication  to  the  Civil  Service 
Commission  with  respect  to  supplying  men  for  emergencies. 

Respectfully, 

Franklin  K.  Lane. 


Elections. — Number  of  Voters  in  Precinct. — Necessity  for  Re-Dis- 
tricting City  and  County  Because  of  Small  Vote  in  Certain 
Election  Precincts  at  General  Election. 

January  31,  1900. 
The  Registrar. 

Sir:  I  am  in  receipt  of  your  communication  of  January 
16,  1900,  in  which  you  say:  ''There  are  two  precincts  where 
less  than  100  votes  were  polled  at  the  last  General  Election, 
and  the  Board  desires  to  know  if,  under  Section  1129,  they 
are  compelled  to  consolidate  precincts  in  order  to  make  the 
number  of  votes  polled  at  any  one  precinct  to  be  not  more 
than  200,  as  nearly  as  can  be  ascertained." 

Section  1127,  Political  Code,  provides: 

"The  Board  of  Supervisors  or  other  Board  having  charge 
and  control  of  elections  in  each  of  the  counties,  and  cities 
and  counties,  of  the  State,  shall,  as  soon  before  a  general 
election  as  is  convenient,  proceed  to  divide  such  county  or 
city  and  countj^  into  election  precincts,  of  which  there  shall 
be  as  man}'  as  shall  be  sufficient  to  make  the  number  of 
votes  polled  at  any  one  election  precinct  to  be  not  more 
than  two  hundred,  as  nearly  as  can  be  ascertained.'' 

And  Section  1129  reads: 

"The  Board  of  Supervisors  or  other  Board  having  charge 
and  control  of  elections  in  each  of  the  counties,  and  cities 
and  counties,  of  the  State,  may  from  time  to  time  change 
the  boundaries  of,  create  new,  or  consolidate  established 
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precincts;  provided,  that  there  shall  always  be  as  many  pre- 
cincts as  shall  be  suflficient  to  make  the  number  of  votes 
polled  at  any  one  precinct  to  be  not  more  than  two  hundred, 
as  nearly  as  can  be  ascertained.'' 

There  would  exist  no  conflict  with  either  of  these  sections 
if  the  precincts  wherein  less  than  100  votes  were  cast  at 
the  last  General  Election  were  left  as  they  are,  for  the 
number  of  total  votes  cast  would  still  *'be  not  more  than 
two  hundred,  as  nearly  as  can  be  ascertained." 

There  is  no  danger  in  leaving  the  precincts  small.  The 
danger  would  arise  if  they  were  made  too  large.  Under 
the  facts  presented,  I  see  no  reason  for  a  re-districting  of 
the  city  into  precincts. 

Respectfully, 

Franklin   K.   Lane. 


Bonds  of  Officials. — Commission  Controlling  Department  of  Elec- 
tricity Has  Power  to  Require  Bond  From  Chief  of  Such  De- 
partment and  Fix  the  Amount  Thereof. 

February  1,  1900. 

Joint  Commission  of  the  DErARTMENT  ob^  Electricity. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
January  25,  1900,  which  reads  as  follows: 

"Will  you  kindly  advise  the  Joint  Commission  controlling 
the  Department  of  Electricity  whether  any.bond  is  required 
of  the  Chief  of  said  Department  of  Electricity,  and  in  case 
such  bond  is  required,  its  amount  and  the  authority  fixing 
it." 

The  position  of  Chief  of  the  Department  of  Electricity  is 
created  by  Section  2,  Chapter  IX,  Article  XI  of  the  Char- 
ter, and  that  chapter  contains  no  provision  requiring  a  bond 
from  that  official.  Xor  does  Article  XV  of  the  Charter 
which  treats  of  bonds  of  officials  make  any  specific  provi- 
sion requiring  such  bond. 
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Section  6  of  Article  XV  of  the  Charter,  however,  pro- 
vides that,  "Every  officer  shall  be  liable  on  his  official  bond 
for  the  acts  and  omissions  of  his  deputies,  assistants,  clerks 
and  employees,  appointed  hj  him,  and  of  any  and  each  of 
them,  and  every  official  bond  shall  contain  such  a  condi- 
tion.'' And  Section  7  of  the  same  article  provides  that, 
"Every  board,  department  or  officer  may  require  of  their 
deputies,  clerks  or  employees  bonds  of  indemnity  with  suf- 
ficient sureties  for  the  faithful  performance  of  their  duties." 
Under  the  last  section,  your  Joint  Commission  has  the 
authority  to  exact  a  bond  from  the  Chief  of  the  Department 
of  Electricity,  but  no  provision  is  made  in  such  section  as 
to  the  amount  of  such  bond  or  as  to  The  board  or  officer  fix- 
ing the  amount  thereof. 

Section  1  of  Article  XV  contains  this  sentence:  "When 
the  amount  of  any  bond  is  not  fixed  by  law  or  by  this  Char- 
ter, it  shall  be  fixed  by  an  ordinance  of  the  Supervisors." 
But  the  context  goes  to  show  that  this  provision  refers  only 
to  certain  officers  from  whom  bonds  are  "required  by  law, 
ordinance  or  the  Charter."  There  is  no  provision  of  the 
Charter  requiring  the  Chief  of  the  Department  of  Elec- 
tricity to  give  a  bond.  As  an  employee  of  your  Commis- 
sion he  may  be  required  to  give  a  bond,  but  this  is  optional 
with  you,  the  theory  of  the  Charter  being  that  if  you  see 
fit  to  exact  a  bond  for  your  own  indemnification  you  may 
have  such  authority,  the  Commissioners  upon  their  own 
bonds  being  responsible  for  the  employees'  acts.  The  re- 
quirements of  Section  I  as  to  approval  seem  idle  if  made 
to  apply  to  the  bonds  of  employees.  Likewise  the  provi- 
sions of  Section  3,  as  to  the  conditions  to  be  set  forth  in 
"every  bond,"  would  be  without  sense  if  inserted  in  the 
bonds  of  employees  who  have  no  term  of  office  and  can 
have  no  successor  in  office. 

If  the  Board  of  Supervisors  by  ordinance  were  to  require 
the  Chief  of  the  Department  of  Electricity  to  give  a  bond 
the  amount  thereof  should  be  fixed  by  such  Board,  as  in 
the  case  of  employees  of  the  Board  of  Park  Commissioners, 
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who  are  required  to  give  bonds  by  the  express  letter  of  the- 
Charter,  (Sec.  4,  Art.  XIV),  and  also  in  the  case  of  the 
employees  of  the  Board  of  Public  AVorks  (Sec.  4,  Chap.  I, 
Art.  VI).  Where,  however,  the  Charter  does  not  require 
bonds  to  be  given  by  deputies,  assistants,  clerks  or  em- 
ployees, and  no  provision  of  the  general  law  and  no  ordi- 
nance require  such  bonds  I  would  interpret  the  Charter  to 
give  the  power  of  fixing  the  amount  of  the  bond  to  the 
Board  or  ofiicer  employing  such  persons.  No  ordinance 
having  required  a  bond  to  be  given  by  the  Chief  of  the 
Department  of  Electricity  and  that  person  being  an  em- 
ployee of  your  Commission,  it  is  my  opinion  that  your  Com- 
mission has  the  power  to  fix  the  amount  of  his  bond. 

Respectfully, 

Franklin  K.  Lane. 


Pensions. — Charter  Provisions  Do  Not  Control  as  to  Pensions 
Granted  to  Members  of  Fire  Department  Prior  to  Going  Into 
Effect  of  Charter. 

February  2,  1900. 
The  Board  of  Fire  Commissioners. 

Gentlemen:  In  your  communication  of  January  23rd, 
you  ask  to  be  advised  "whether  the  amounts  to  be  paid  to 
disabled  firemen  retired  under  Order  No.  2082  of  the  Board 
of  Supervisors  are  now  governed  by  Chap.  VII,  Art.  IX 
of  the  Charter,  or  are  they  entitled  to  the  allowances  here- 
tofore made  by  the  Board  of  Fire  Commissioners?" 

Order  No.  2082  above  referred  to  provided  as  follows: 

"Section  4. — The  relief  or  pension  to  aged  or  disabled  fire- 
men, as  the  case  may  be,  shall  be  as  follows: 

"First — When,  through  age  or  infirmity,  or  disability 
(caused  by  injuries  received  in  the  actual  performance  of 
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duty,  or  disability  caused  by  exposure  while  in  the  dis- 
charge of  said  duty)  after  a  period  of  fifteen  years'  service 
in  said  department,  any  member  shall  become  unable  to 
efficiently  and  fully  perform  his  duties  in  the  department, 
he  shall  be  relieved  from  further  service  and  cease  to  be  an 
active  member  of  said  department,  and  thereafter  shall  re- 
ceive a  monthly  pension  equal  to  one-half  of  the  amount 
of  the  salary  attached  to  the  position  which  he  may  have 
held  on  the  date  of  his  retirement." 

"Second — When,  through  injuries  received  in  the  actual 
jjerformance  of  duty,  or  disability  caused  by  exposure  in  the 
discharge  of  duty  as  a  fireman,  regardless  of  the  length  of 
service,  anv  member  shall  become  unfitted  to  perform  his 
duty  in  the  department,  and  such  injuries  and  disability  are 
of  a  permanent  character,  he  shall  be  relieved  from  further 
service  and  cease  to  be  an  active  member  of  said  depart- 
ment. Any  member  so  relieved  shall  thereafter  receive  a 
monthly  allowance  or  pension  equal  to  one-half  the  amount 
of  the  salary  attached  to  the  position,  which  he  may  have 
held  on  the  date  of  his  retirement." 

The  Charter  provisions  respecting  disability  and  pensions 
(Art.  IX,  Chap.  VII)  are  in  the  following  language,  to-wit: 

"Sec.  3. — The  Commissioners  may,  by  a  unanimous  vote, 
retire  and  relieve  from  service  any  aged,  infirm  or  disabled 
fireman  of  the  department  who  has  arrived  at  the  age  of 
sixty-five  years  and  who,  upon  an  examination  by  two  regu- 
larly certified  practicing  physicians  appointed  by  the  Com- 
missioners for  that  purpose,  may  be  ascertained  to  be  by 
reason  of  such  age,  infirmity  or  other  disability,  unfit  for 
the  performance  of  his  duties.  Such  retired  fireman  shall 
receive  from  the  Firemen's  Relief  Fund  a  monthly  pension 
equal  to  one-half  of  the  amount  of  the  salary  attached  to 
the  rank  held  by  him  three  years  prior  to  the  date  of  his 
retirement.  No  such  pension  shall  be  paid  unless  such  per- 
son has  been  an  active  member  of  the  Fire  Department  for 
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twenty  years  continuously  next  preceding  his  retirement, 
and  the  same  shall  cease  at  his  death." 

''Sec.  4. — Any  member  of  the  Fire  Department  who  shall 
become  physically  disabled  by  reason  of  any  bodily  injury 
received  in  the  performance  of  his  duty,  upon  his  filing  with 
the  Commissioners  a  verified  petition  setting  forth  the  facts 
constituting  such  disability  and  the  cause  thereof,  accom- 
panied by  a  certificate  signed  by  the  Chief  of  the  Fire  De- 
partment, the  Captain  of  the  company  to  which  he  belongs, 
and  the  two  regularly  certified  physicians  of  the  city  and 
county,  recommending  his  retirement  upon  a  pension  on 
account  of  such  disability,  may  be  retired  from  the  Depart- 
ment upon  an  annual  pension  equal  to  one-half  the  amount 
of  salary  attached  to  the  rank  which  he  may  have  held 
three  years  prior  to  the  date  of  such  retirement,  to  be  paid 
to  him  during  his  life  and  to  cease  at  his  death.  In  case 
his  disability  shall  cease  his  pension  shall  cease,  and  he 
shall  be  restored  to  the  service  in  the  rank  he  occupied  at 
the  time  of  his  retirement." 

These  provisions  of  the  Charter  govern  only  such  pen- 
sions or  relief  as  may  be  granted  by  the  Board  of  Fire  Pen- 
sion Fund  Commissioners  established  by  the  Charter;  they 
are  not  retroactive.  Nor  it  is  elsewhere  indicated  in  the 
Charter  that  the  pensions  and  relief  which  hitherto  have 
been  granted  shall  be  in  any  way  changed  or  disturbed.  In- 
deed the  initial  sentence  of  Chapter  VII,  Article  IX,  which 
deals  with  the  Fireman's  Relief  Fund  declares  that  the  pur- 
pose of  creating  »\nh  fund  is  "to  continue  in  force  and  make 
effectual  pensions  already  existing  in  favor  of  firemen." 
This  T  take  to  mean  nothing  less  than  that  the  firemen  who 
have  hitherto  obtained  relief  under  Order  No.  2082  shall 
continue  to  receive  such  relief  and  not  be  affected  by  the 
above-quoted  sections  of  the  Charter. 

Respectfully, 

Franklin    K.    Lane. 
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Location  of  Tracks. — Street  Railroads. — Power  of  Board  of  Super- 
visors to  Compel  Street  Railroad  Company  to  Reconstruct 
Curbs  and  Sidewalks  so  as  to  Broaden  Roadway. 

February  3,  1900. 
The  Board  of  Public  Works. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
January  29,  asking  "for  instructions  as  to  the  power  of  your 
Board,  if  any,  to  enforce  the  request  contained  in  Resolu- 
tions Nos.  3048  and  3421,  made  to  the  Market  Street  Rail- 
road Company  to  move  and  re-establish  curbs  and  gutters 
on  Bosworth  street.  The  company  has  not  done  the  work  as 
requested  by  these  resolutions." 

Resolution  No.  3048,  which  was  passed  by  the  Board  of 
Supervisors  June  19,  1899,  reads: 

"Whereas,  The  Market  Street  Railway  Company  has  laid 
down  a  double  track  street  railway  on  Bosworth  street,  and 
the  roadway  between  the  outer  tracks  of  said  railway  and 
the  curb  is  too  narrow  to  admit  of  ordinary  street  traffic; 
now,  therefore,  be  it 

"Resolved,  That  the  Market  Street  Railway  Company  be 
and  it  is  hereby  requested  to  reconstruct  the  curbs  and  side- 
walks on  said  street  so  that  the  width  of  the  sidewalks  shall 
be  ten  feet." 

Resolution  No.  3421,  passed  September  25,  1899,  is  in 
the  following  language: 

"Resolved,  That  the  attention  of  the  Market  Street  Rail- 
way Company  be  and  is  hereby  called  to  the  provisions  of 
Resolution  No.  3048  (Fourth  Series),  requesting  said  com- 
pany to  reconstruct  the  curbs  and  sidewalks  on  Bosworth 
street,  so  that  the  width  of  the  sidewalks  shall  be  ten  feet, 
and  the  said  railway  company  is  hereby  requested  to  com- 
ply with  the  same." 

These  resolutions  are  nothing  but  requests,  which,  as  you 
say,  the  Market  Street  Railway  Company  has  not  complied 
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with.  The  power  to  compel  the  Market  Street  Railway 
Company  to  change  the  curbs  and  sidewalks  in  front  of 
private  property  owned  by  other  parties  does  not  exist,  be- 
cause no  such  obligation  was  fixed  by  the  original  contract 
with  the  company.  (See  Order  No.  105,  Second  Series.) 
And  no  such  obligation  arises  out  of  any  provision  of  the 
law. 

I  would  call  your  attention,  however,  to  the  first  subdivi- 
sion of  Section  2  of  the  above-cited  order,  which  requires 
the  company  to  construct  the  tracks  of  said  railroad  on 
those  portions  of  the  streets  designated,  "as  nearly  as  pos- 
sible in  the  middle  thereof."  This  condition  has  been  incor- 
porated into  the  contract,  although  it  may  not  have  been 
expressly  set  forth  in  the  same,  as  it  is  the  language  of  Sec- 
tion 498  of  the  Civil  Code,  and  is  necessarily  a  part  of  all 
street  railroad  franchises.  If  the  tracks  have  been  laid 
nearer  to  one  side  of  the  street  than  the  other  the  company 
can  be  compelled  to  move  them  to  conform  to  the  law. 

Respectfully, 

Franklin    K.    Lane. 


Duties  of  City  Attorney. 

February  5,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  39,  in 
which  you  request  the  City  Attorney  to  prepare  an  ordi- 
nance respecting  nickel-in-the-slot  machines.  In  reply 
thereto,  I  beg  to  refer  you  to  the  provisions  of  the  Charter 
touching  the  duties  of  the  City  Attorney,  which  do  not  re- 
(]uire  such  service. 

Respectfully, 

Franklin   K.    Lane. 
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Municipal  Funds. — Expenditures  in  Health  Department  Limited 
by  Appropriation  Made  in  the  Budget. — Number  of  Employees 
at  Discretion  of  Health  Board. 

February  13,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  have  your  communication  of  the  1st  inst., 
inquiring  as  to  your  powers  under  the  Charter  in  the  matter 
of  expenditures  in  the  Health  Department,  and  in  reply  beg 
leave  to  submit  my  construction  of  the  provisions  of  law  in- 
volved. 

The  general  management  of  the  financial  affairs  of  the 
municipality  is  entrusted  to  your  care,  and  with  few  excep- 
tions you  have  discretionary  power  ii.  the  allowance  or  dis- 
allowance of  claims  made  against  thf.  Treasury. 

The  Health  Department,  however,  has  "exclusive  control 
and  disposition  of  all  expenditures  necessary  in  the  institu- 
tions under  its  immediate  control,"  excepting  as  to  supplies 
f.:rnished  under  contract,  which  latter  are  to  be  provided 
by  your  Board  in  the  manner  laid  down  in  Art.  II,  Chap- 
III.  One  or  two  other  departments  have  similar  control 
of  the  expenditures  in  their  several  branches  of  the  city 
government.  The  fund  upon  which  these  departments 
draw  seems  to  be  the  general  fund.  But  it  is  not  for  a  mo- 
ment to  be  considered  that  they,  or  any  of  them,  are  intend- 
ed to  have  the  entire  general  fund  at  their  disposal.  The 
exclusive  power  so  given  to  such  departments  was  only  in- 
tended to  operate  within  the  specific  appropriation  for  each 
particular  department.  All  these  appropriations  are  appar- 
ently parts  of  the  general  fund,  but  the  individual  appro- 
priation was  intended  to  mark  the  extreme  boundary  of  the 
independence  so  conferred. 

A  budget,  to  be  carefully  prepared,  is  provided  for  in  the 
Charter,  in  which  every  department  of  the  municipal  gov- 
ernment is  to  be  cared  for.  Each  department  is  allotted 
a  certain  amount  therein,  which  is  to  constitute  its  appro- 
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priation  for  the  year.  (Art.  Ill,  Chap.  I.)  The  tax  levy  is 
made  upon  this  basis.  And  this  money  so  raised  consti- 
tutes the  whole  amount  available  for  current  expenses. 
This  amount  once  fixed  cannot  be  increased.  To  allow, 
therefore,  one  department  to  have  control  of  more  than  its 
own  appropriation  would  be  virtually  to  decrease  the  ap- 
propriation of  some  or  all  other  departments,  and  would  be 
productive  of  the  greatest  confusion,  injustice  and  hard- 
ship. It  is  to  be  regretted,  perhaps,  that  these  appropria- 
tions were  not  specially  named  as  constituting  so  many  sep- 
arate funds,  instead  of  all  remaining  as  parts  of  the  general 
fund.  But  in  effect  they  are  substantially  separate  funds. 
Paramount  law  may,  to  be  sure,  impose  duties  upon  certain 
city  and  county  officers  superior  to  the  Charter  limitations 
upon  municipal  expenditures.  (San  Francisco  vs.  Broder- 
ick.  111  Cal.,  30;  People  vs.  Black,  120  Cal.,  554.)  But  in  this 
opinion  I  am  considering  distinctively  municipal  depart- 
ments and  business  only. 

The  Supreme  Court  in  the  case  of  San  Francisco 
vs.  Broderick,  (111  Cal.,  30),  broke  down  the  divid- 
ing line  which  the  Supervisors  had  attempted  to 
set  up  between  appropriations  which  came  out  of 
the  general  fund,  by  holding  that  the  fund  was  the 
limitation  upon  expenditures  and  not  the  appropria- 
tion. But  in  that  case  the  appropriation  was  the 
product  of  supervisorial  action;  it  was  not  a  subdivision  of 
the  funds  recognized  or  created  by  act  of  law.  The  Char- 
ter provisions,  however,  very  clearly  aim  at  creating  ap- 
propriations which  shall  be  sacred  to  the  separate  depart- 
ments of  the  government  for  which  they  are  made.  Sec. 
0,  Chap.  I,  Art.  Ill  limits  possible  expenditures  to  the  re- 
spective appropriations  made  in  the  budget.  Sec.  7,  fol- 
lowing, provides  that  *'No  warrant  shall  be  drawn,  except 
upon  an  unexhausted  specific  appropriation."  These  words 
mean  nothing  unless  they  mean  that  each  department  is 
limited  by  the  amount  of  its  appropriation  under  the  bud- 
get.    And  upon  this  theory  alone    can  be     explained    the 
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generous  powers  of  "exclusive  control"  given  to  certain  de- 
partments. They  are  absolute  within  their  appropriations. 
The  government  of  the  city  is  not,  however,  at  their  mercy, 
as  it  would  be  were  they  entitled  to  draw  to  an  unlimited 
degree  upon  the  general  fund. 

The  conclusion  just  reached  virtually  settles  also  your  in- 
quiry as  to  appointments  of  employees.  For  with  the  pos- 
sible exception  of  emergencies,  the  number  of  employees 
must  be  limited  to  those  who,  together  with  the  other  cred- 
itors of  the  department,  can  be  paid  out  of  the  particular 
appropriation  concerned.  The  Board  of  Health  has  powder 
to  appoint  all  necessary  employees  subject  to  this  restric- 
tion and  the  provisions  of  the  article  on  civil  service. 

Finally,  as  to  the  necessity  of  your  approving  demands 
upon  the  Treasury  originating  in  the  Health  Department — 
it  would  seem  from  Sec.  13,  Chap.  Ill,  Art.  Ill,  that  all 
such  demands  (excepting  those  for  salary),  must  receive  the 
approval  of  your  Board — so  far,  however,  as  such  demands 
are  lawful,  your  duty  is  merely  ministerial,  and  you  are  re- 
quired to  approve  them  without  question  on  your  part  as 
to  the  advisability  of  the  expenditures.  The  discretion  in 
that  matter  is  vested  in  the  Health  Department.  If,  how- 
ever, such  demands  should  exceed  the  appropriation  pro- 
vided in  the  budget,  or  be  in  other  respects  actually  unlaw- 
ful, then  you  are  justified  in  withholding  your  approval. 

The  special  provisions  governing  the  various  departments 
prior  to  .June  30,  1900,  are  found  in  Section  37  of  Art.  XVI 
of  the  Charter. 

Respectfully, 

Franklin   K.    Lane. 
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Street  Work  by  Private  Contract. — Right  of  Owner  of  Property 
Facing  Upon  Public  Street  to  Do  Street  Work  at  His  Own 
Expense  With  Permission  of  the  Municipal  Authorities. 

February  IJf,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  65,  which 
reads  as  follows: 

"Resolved,  That  the  peition  of  Fliun  &  Treacy  (filed  Jan- 
uary 29,  1900)  for  permission,  on  behalf  of  property  owners, 
to  pave  with  bituminous  rock  Jackson  street,  between  Lyon 
street  and  Central  Avenue,  and  to  construct  a  ten  (10)  inch 
ironstone  pipe  sewer  therein,  be  and  is  hereby  referred  to 
the  City  Attorney  for  his  opinion  as  to  whether  this  Board 
has  the  power  to  grant  permission  to  perform  street  work 
by  private  contract." 

The  street  law  of  the  Charter  is  in  great  part  the  Vroo- 
man  Act  as  amended.  Under  this  act  it  has  been  the  cus- 
tom to  grant  such  permits  and  wherever  contracts  involv- 
ing the  doing  of  street  work  by  private  contract  have  come 
before  the  courts  they  have  been  upheld  as  valid. 

"A  lot  owner  without  any  order  from  the  municipal  gov- 
ernment can  make  a  valid  contract  with  another  person  to 
have  the  street  and  sidewalk  in  front  of  his  premises  im- 
proved, provided  he  can  get  permission  to  do  so  from  the 
proper  authorities."  (Bernstein  vs.  Downs,  112  Cal.,  197, 
203.) 

•'As  the  construction  of  a  sewer  in  front  of  the  defend- 
ant's lot,  without  obtaining  a  permit  therefor  from  the  Su- 
perintendent of  Streets,  would  have  been  a  violation  of  the 
city  ordinance  and  have  constituted  a  misdemeanor,  any 
agreement  between  the  plaintiff  and  defendant  to  construct 
it  without  obtaining  such  permit  would  have  been  unlawful, 
and  could  not  form  the  basis  of  a  civil  action.  ...  As 
the  obtaining  of  a  permit  from  the  Superintendent  of 
Streets  was  essential  to  rendering  the  agreement  between 


179 


the  plaintiff  and  defendant  valid  and  as  the  instrument  in 
question  is  silent  upon  the  subject,  the  obtaining  of  such 
permit  must  be  implied  as  a  condition  of  the  agreement  be- 
tween them,  and  the  instrument  signed  by  them  as  merely 
an  inchoate  agreement  which  would  become  effective  and 
binding  only  in  case  such  permit  should  be  issued."  (Smith 
vs.  Luning  bo.,  Ill  Cal.,  308.) 

The  only  language  in  the  Vrooman  Act  which  in  any  way 
touches  upon  this  matter  of  street  work  by  private  contract 
is  found  also  in  the  Charter.  Sub.  9  of  Sec.  9,  Chap.  II, 
Art.  VI,  expressly  gives  to  owners  the  right  to  grade  in 
front  of  their  lots  at  their  own  expense  after  obtaining  per- 
mission from  the  Board  of  Public  Works  so  to  do.  And 
later  in  the  same  subdivision  provision  is  made  that  when 
any  owner  ''shall  have  heretofore  done  or  shall  hereafter 
do  any  work  (excepting  grading)  at  his  own  expense,"  the 
Supervisors  shall  except  such  property  from  assessment  in 
case  other  work  of  the  same  class  is  ordered  by  the  Super- 
visors in  front  of  such  block;  but,  says  the  Charter,  "the 
work  so  done  at  the  expense  of  the  owner  or  owners  shall 
be  upon  the  official  grade,  and  in  condition  satisfactory  to 
the  Board  of  Public  Works  at  the  time  the  said  order  is 
passed."  The  whole  of  Subdivision  9  is  but  the  Vroo- 
man Act  adapted  to  new  conditions.  And  therein  is  recog- 
nized the  right  of  the  owner,  with  the  permission  of  the  city 
authorities,  to  do  street  work  at  his  own  expense. 

Again  in  Sec.  16  of  Chap.  II,  supra,  we  find  that  in  case  an 
unaccepted  street  is  out  of  repair  it  is  made  the  duty  of  the 
Board  of  Public  Works  to  require  the  owners  to  put  the 
street  in  repair.  Under  this  section  alone  it  would  be 
possible  to  do  street  work  of  all  kinds  by  private  contract, 
the  sole  prerequisite  being  a  direction  from  the  Board  of 
Public  Works  that  such  work  shall  be  done. 

As  to  which  Board  has  the  power  to  issue  permits  for 
such  work,  the  Charter  is  not  clear.  Permission  to  grade 
may  be  obtained  from  the  Board  of  Public  Works  and  re- 
pairs may  be  ordered  by  the  same  Board.     And  I  think  it 
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quite  within  the  power  of  the  Board  of  Public  \Yorks  to  is- 
sue permits  for  other  classes  of  street  work,  all  of  which 
work  is  under  the  control  and  superintendence  of  the  Board 
of  Public  Works,  subject  to  regulation  by  ordinance  of  the 
Board  of  Supervisors.    (Sub.  1,  Sec.  9,  Chap.  I,  Art.  VI). 

Respectfully, 

Fkanklin   K.   Lane, 


Approval  of  Demands. — As  to  Necessity  for  Approval  by  Board 
of  Supervisors  of  Demands  Arising  in  Departments  Which 
Are   Given   Exclusive  Control   Over  Their  Appropriations. 

February  17,  1900. 
The  Board  of  Sirr:RvisoRS. 

Gfntlkmen:  In  answer  to  the  request  made  in  Resolu- 
tion No.  (58  asking  if  it  is  necessary  that  the  Board  of  Su- 
pervisors should  approve  the  demands  of  the  Health  De- 
partment, the  Board  of  Park  Commissioners  and  the  Li- 
brary Trustees,  I  quote  the  language  of  Section  13  of  Chap- 
ter 111,  Article  III  of  the  Charter: 

"The  deiiiaml  of  the  Auditor  for  his  monthly  salary  shall 
be  audited  and  allowed  by  the  Mayor.  All  other  demands  on 
account  of  salaries  tixed  by  law.  ordinance,  or  this  Char- 
ter, and  made  payable  out  of  the  treasury,  may  be  allowed 
by  the  Auditor  without  any  previous  approval.  All  de- 
mands payable  out  of  the  Common  School  Fund  must,  be- 
fore they  can  be  allowed  or  paid,  be  previously  approved 
by  the  Board  of  Education.  Demands  payable  out  of  the 
treasury  for  salaries,  wages,  or  compensation  of  deputies, 
elerks,  assistants,  or  employtn^s.  in  any  office  or  depart- 
ment, must,  before  they  can  be  audited  or  paid,  be  first 
ai>i>roved  in  writing  by  the  oftirer.  board,  department  or 
authority  under  whom,  or  in  which,  such  demand  origi- 
nated. All  other  demands  payable  out  of  any  funds  in 
the  treasurv.  must,    before    thev    can    be    allowed    bv    the 
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Auditor,  or  recognized,  or  paid,  be  first  approved  by  the 
department,  board  or  officer,  in  which  the  same  has  origi- 
nated, and  in  all  such  cases  must  be  approved  by  the  Su- 
pervisors. 

"Every  demand  against  the  city  and  county  shall,  in  ad- 
dition to  the  other  entries  and  indorsements  upon  the 
same  required  by  this  Charter,  show:  1.  The  ordinance  or 
authorization  under  which  the  same  was  allowed.  2.  The 
name  of  the  board,  department  or  authority  authorizing 
the  same.  3.  The  fiscal  year  in  which  the  indebtedness 
was  incurred.  4.  The  appropriation  provided  to  meet  the 
demand.  5.  The  name  of  the  specific  fund  out  of  which 
the  demand  is  payable.  Each  demand  shall  have  written 
or  printed  upon  it  a  statement  that  the  same  can  only  be 
paid  out  of  the  income  and  revenue  provided,  collected  and 
paid  into  the  proper  specific  fund  in  the  treasury  for  the 
fiscal  year  within  which  the  indebtedness  was  incurred,  and 
shall  refer  to  Chapter  II  of  this  Article,  and  be  numbered 
with  reference  to  the  fund  out  of  which  it  is  payable." 

The  boards  and  departments  referred  to  in  your  resolu- 
tion have  been  given  "exclusive  control"  over  the  expendi- 
ture of  the  appropriations  made  for  such  branches  of  the 
muncipal  government,  (such  control  being  limited  to  certain 
"institutions"  in  the  case  of  the  Health  Department) 
and  for  two  of  the  departments  named  separate 
and  distinct  funds  have  been  created  by  the  Char- 
ter, in  which  such  ai)propriation  shall  be  carried. 
This  is  in  consonance  with  the  general  theory  of  the  Char- 
ter respecting  the  management  of  municipal  finances.  The 
Board  of  Supervisors  at  the  beginning  of  each  fiscal  year 
must  set  aside  appropriations  for  the  departments  named 
and  at  such  time  may,  by  the  appropriation  so  made,  limit 
and  control  the  expenditure  of  such  departments  for  such 
fiscal  year.  But  after  such  appropriation  has  been  made 
responsibility  for  its  expenditure  rests  entirely  upon  the 
department  to  which  it  is  allotted.     The  legislative  depart- 
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ment  provides  the  funds;  the  administrative  department 
expends  them.  Each  is  to  be  held  responsible  within  its 
own  province.  The  legislative  must  see  that  funds  suflS- 
cient  for  needs,  but  not  permitting  of  extravagance,  are 
provided.  The  administrative  departments  are  made  re- 
sponsible for  the  manner  in  which  the  moneys  so  appro- 
priated are  used. 

The  duty  imposed  upon  the  Board  of  Supervisors  of  ap- 
proving all  demands  upon  the  funds  set  aside  for  such  de- 
partments is  of  a  purely  ministerial  character,  except  in 
so  far  as  it  acts  as  a  check  upon  such  department  against 
the  expenditure  of  more  than  its  appropriation  permits  or 
protects  the  city  and  county  against  expenditures  of  an 
unlawful  character. 

In  an  opinion  dated  February  13th,  I  have  more  fully 
elaborated  the  views  herein  expressed. 

Respectfully, 

Franklin  K.  Lane. 


Payment  of  Fees  to   Recorder. 

February  17,  1900. 
The  Recorder. 

Sir:  In  your  communication  dated  January  31,  you 
inquire  whether  fees  for  the  recordation  of  marriage 
licenses  should  be  paid  to  you  or  should  pass  directly  into 
the  treasury  from  the  hands  of  the  County  Clerk. 

The  fee  bill  (Statutes  1895,  p.  270),  provides  that  "the  Re- 
corder shall  charge  and  collect  for  recording  a  marriage 
license  and  certificate  one  dollar,  to  be  paid  by  the  County 
Clerk."  Also,  that  the  County  Clerk  shall  charge  for  is- 
suing a  marriage  license  two  dollars,  one-half  to  be  paid  to 
the  County  Recorder. 

I  held,  in  an  opinion  rendered  the  Sheriff,  January  4, 
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1900,  tliat  moneys,  received  by  him  to  be  paid  to  the  Re- 
corder for  recordation  of  instruments,  are  properly  col- 
lected by  him  and  payable  to  the  Recorder. 

So  in  this  instance  the  County  Clerk  should  collect  the 
fee  imposed  by  law  for  the  issuance  of  a  marriage  license, 
and  should  pay — as  is  required  by  law — one-half  of  such 
amount  to  the  Recorder  for  the  recordation  of  the  marriage 
license  and  certificate. 

Respectfully, 

Franklin   K.    Lane. 


Administering  Oaths. — Power  of  Clerks  as  Such  in  Office  of  As- 
sessor to  Administer  Oaths  Required  Upon  Filing  of  State- 
ment by  Property  Owner. 

February  17,  1900. 
The  Assessor. 

Sir:  Your  communication  of  January  15  at  hand,  which 
reads  as  follows: 

"Article  TV,  Chapter  IV,  Section  1  of  the  Charter  pro- 
vides the  Assessor  shall  have  six  (6)  assistant  deputies, 
twenty-one  (21)  clerks  and  not  more  than  one  hundred  (100) 
clerks  during  four  months,  etc. 

"Has  a  clerk  the  authority  to  administer  the  oath  re- 
quired in  filing  a  statement?  If  not,  would  it  be  legal  for 
the  Board  of  Supervisors,  under  provisions  of  Article  XVI, 
Sec.  35,  to  appoint  21  deputy  assessors  and  one  hundred 
(100)  deputy  assessors  in  lien  of  the  same  number  of 
clerks?" 

The  term  clerk  is  thus  defined  in  Bouviers'  Law  Direc- 
tory: "A  clerk  is  one  employed  in  an  office,  public  or  pri- 
vate, for  keeping  records  or  accounts,  whose  business  it  is 
to  write  or  register  in  proper  form  the  transactions  of  the 
person,  tribunal  or  body,  for  which  he  is  clerk."     This  defi- 
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iiition  is  cited  and  approved  in  People  vs.  Fire  Commis- 
sioners, 73  N.  Y.,  437,  442. 

In  Throop  vs.  Langdon,  40  Mich.,  673,  the  question  of  a 
clerk's  position  was  considered  at  length  in  a  quo  warranto 
proceeding  to  try  the  right  of  an  incumbent  to  the  position 
of  chief  clerk  in  the  City  Assessor's  office.  The  clerk  had 
been  appointed  by  the  City  Council  under  its  powers,  and 
had  a  tenure  independent  of  his  superior.  The  court  held 
that  a  clerkship  is  not  an  office  but  an  employment  and  that 
a  clerk  is  a  mere  employe. 

In  Rauer  vs.  Lowe,  107  Cal.,  229,  it  is  held  that  a  mere 
clerk  or  employe  cannot  be  empowered  by  the  official  ap- 
pointing him  to  perform  official  acts  though  those  acts 
could  be  performed  by  a  deputy,  and  the  officer  had  power 
to  appoint  a  deputy.  This  holding  was  sustained  on  mo- 
tion for  rehearing  and  was  followed  in  Warren  vs.  Fergu- 
son, 108  Cal.,  535. 

It  would  appear  beyond  the  power  of  your  appointees  as 
clerks  to  administer  oaths  and  otherwise  perform  the  work 
of  deputies.  But  the  Charter  contains  the  following  pro- 
vision: 

"Every  assistant,  deputy  or  other  subordinate  of  any 
board,  department  or  officer,  shall  discharge  any  of  the 
duties  pertaining  to  such  department,  board  or  office  as  his 
chief  may  assign  him  to."     (Sec.  30,  Art.  XVI.) 

While  under  this  provision  the  head  of  a  department  or 
office  has  the  power  to  assign  his  assistants,  deputies  and 
other  subordinates  to  such  duties  as  he  may  see  fit  and  re- 
quire of  them  compliance  with  his  directions  in  this  regard, 
it  does  not  expressly  grant  to  any  officer  the  power  to  con- 
vert a  clerk  into  a  deputy  having  powers  coextensive  with 
those  of  his  chief.  The  question  is  one  of  powers,  not  of 
duties.  And  while  it  may  be  that  the  courts  would  hold 
that  by  requiring  the  duty  it  was  necessarily  to  be  implied 
that  the  full  powers  necessary  for  the  exercise  of  such 
duties  were  also  granted,  I  deem  it  unwise  to  rely  upon 
such  provisions.     (See  People  vs.  Cohen,  ]18  Cal.,  74.) 
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The  Political  Code  (Sec.  4112)  says  that  ''every  county 
and  township  officer,  except  County  Judge,  Supervisor  and 
Justice  of  the  Peace,  may  appoint  as  many  deputies  as  may 
be  necessary  for  the  faithful  and  prompt  discharge  of  the 
duties  of  his  office."  But  this  provision  is  limited  by  Sec- 
tion Si/^  of  Article  XI  of  the  Constitution,  which  makes  it 
competent  in  all  freeholders'  charters  to  provide  for  the 
number  of  deputies  that  each  county  officer  shall  have.  It 
has  been  provided  in  the  Charter  that  the  Assessor  shall 
have  one  chief  deputy  and  six  assistant  deputies.  There 
is,  however,  another  provision  of  the  Charter  under  which 
with  consent  of  the  Mayor  and  Supervisors  additional  depu- 
ties may  be  provided  (Art.  XVI,  Sec.  35),  and  I  have  no 
doubt  but  that  it  would  be  legal  if  such  deputies  as  are 
needed  were  appointed  under  this  provision. 

Eespectfully, 

Franklin  K.  Lane. 


Claims  Against  City. — Obligations  Incurred  by  Board  of  Fire  Com- 
missioners Under  Consolidation  Act  Must  Be  Recognized  and 
Met  by  Successors  Under  the  Charter. 

February  19,  1900. 
The  Board  of  Fire  Commissioners. 

Gentlemen:  I  am  in  receipt  of  your  communication, 
dated  February  8,  1900,  reading  as  follows: 

''Bills  aggregating  over  |7,000.00  for  merchandise  and 
supplies  delivered,  and  for  construction  of  buildings,  com- 
pleted prior  to  January  8,  1900,  for  this  Department,  and 
authorized  by  our  predecessors,  the  Board  of  Fire  Com- 
missioners, have  been  presented  to  us  for  payment.  We 
beg  to  ask  your  opinion  as  to  our  right  and  authority  to 
audit  and  approve  the  payment  of  such  claims." 

The  largest  claim  is  that  of  F.  A.  AYilliams  for  |3,847.75, 


186 


due  upon  the  contract  for  the  building  of  the  Bluxorae 
street  engine  house.  This  claim  is  based  upon  the  certifi- 
cate of  the  architect  dated  January  12,  1900,  that  such  sum 
is  now  payable  as  per  terms  of  contract.  The  other 
claims  are  for  feed  and  supplies  furnished  the  Department, 
chiefly  during  January.  All  such  claims  so  far  as  appears 
upon  their  face  are  legal  obligations  against  the  city  and 
1  know  of  nothing  to  prevent  their  approval  by  your  Board. 
(See  opinion  to  Board  of  Supervisors,  dated  January  2.), 
1900.) 

Respectfully, 

Franklin  K.  Lane 


City  Engineer. — Duty  Under  Charter  to  Make  Private  Surveys 
When  Required  to  Do  So  by  Board  of  Public  Works  or  Board 
of  Supervisors. — Fees  to  Go  Into  Municipal  Treasury. 

February  19,  1900. 
The  Board  of  Public  Works. 

Gentlemen:  In  your  communication  of  February  15, 
you  inquire  if  it  is  incumbent  upon  the  City  Surveyor  to 
make  private  surveys,  saying:  "Herewith  is  a  petition 
from  the  Association  of  Civil  Engineers  of  this  city,  dated 
January  10,  1900,  which  concerns  private  surveys,  and  a 
report  upon  the  same  by  the  City  Engineer.  The  Board  of 
I'ublic  Works  has  no  objection  to  offer  to  the  petition,  and 
prefers  that  the  City  Engineer  be  relieved  of  the  duty  of 
making  lot  and  other  private  surveys,  if  the  laws  so 
permit." 

The  Charter  provides  for  the  appointment  of  a  City  En- 
gineer who  shall  have  had  five  years'  experience  as  a  civil 
engineer.  His  duty  is  to  perform  all  the  civil  engineering 
and  surveying  required  in  the  prosecution  of  the  public 
works  and  improvements  done  under  the  supervision  and 
direction  of  the  Board  of  Public  Works  and  to  do  "such 
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other  surveying  or  other  work  as  he  may  be  directed  to  do 
by  said  Board  or  by  the  Supervisors."  And  in  order  that 
he  may  not  lack  in  authority,  he  is  given  "the  same  power 
in  the  city  and  county  in  making  surveys,  plats  and  certi- 
ficates as  is  or  may  be  from  time  to  time  given  by  law  to 
City  Engineers  and  to  County  Surveyors,  and  his  official 
acts  and  all  plats,  surveys  and  certificates  made  by  him 
shall  have  the  same  validity  and  be  of  the  same  force  and 
effect  as  are  or  may  be  given  by  law  to  those  of  City  Engi- 
neers and  County  Surveyors."    (Sec.  11,  Chap.  T,  Art.  VI.) 

This  language  seems  to  me  clear  and  unmistakable.  If 
the  Board  of  Public  Works  or  the  Board  of  Supervisors 
shall  require  by  ordinance,  resolution  or  rule  that  the  City 
Engineer  make  private  surveys,  such  as  lot  surveys,  it  is  his 
duty  to  do  such  work.  And  in  further  expression  of  this 
design  the  Charter  has  required  the  Board  of  Public  Works 
to  fix  fees  and  charges  for  services  to  be  performed  by  the 
City  Engineer  for  persons,  companies  and  corporations,  and 
such  fees  must  be  paid  into  the  Treasury.  (Sec.  12,  Chap.  I, 
Art.  VI.)  It  was  with  the  evident  purpose  of  making  this 
office  a  source  of  revenue  to  the  city  and  county  that  the 
provisions  of  the  Charter  were  framed. 

The  initial  sentence  of  Section  12,  to-wit:  "He  shall 
serve  the  Board  exclusively  and  shall  not  be  engaged  in 
any  other  business  while  he  is  in  its  service,"  is  not  a  lim- 
itation upon  the  language  previously'  used  respecting  the 
City  Engineer's  duty  to  do  surveying  or  other  work  as  he 
may  be  directed  by  the  Board  of  Public  Works  or  Board 
of  Supervisors.  Its  meaning  is,  that  he  shall  give  his  en- 
tire time  to  the  duties  of  his  office  and  shall  not  be  engaged 
in  any  business  or  serve  any  other  party  than  the  city,  in 
whose  employ  he  is  while  doing  civil  engineering  for  pri- 
vate parties  in  accordance  with  the  orders  of  either  of  the 
Boards  named. 

The  Charter  does  not  admit  of  an  interpretation  which 
will  relieve  the  City  Engineer  of  the  duty  of  making  lot 
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and  other  private  surveys,  if  such  work  is  required  by  your 
Board  or  by  the  Board  of  Supervisors. 

Respectfully, 

Franklin  K.  Lane. 


Advertising. — Charter  Requirements  for  Official  Paper. — Circula- 
tion.— Nature  of  Advertising  to  be  Done. — Defects  in  Pro- 
posals Calling  for  Bids. 

February  28,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  1  ara  in  receipt  of  Resolution  No.  131,  ask- 
ing an  "opinion  as  to  the  validity  of  the  Proposal  Notice 
inviting  bids  for  doing  public  advertising  for  the  city  and 
county  for  one  year  from  date  of  award  of  contract,  prior 
to  the  meeting  of  the  Board  to  be  held  on  February  26, 
1900." 

Inasmuch  as  the  business  of  the  city  is  greatly  retarded 
and  municipal  interests  possibly  jeopardized  by  delay  in 
the  procuring  of  such  an  official  newspaper  as  the  Charter 
requires,  I  have  gone  beyond  the  request  made  and  here- 
Avith  furnish  you  with  a  proper  Notice  of  Proposals  for 
City  Advertising.  I  have  eliminated  from  such  notice  all 
reference  to  the  "Union  Label,"  because  the  Charter  ex- 
pressly sets  forth  all  the  limitations  upon  the  class  of  news- 
papers which  may  compete  for  such  advertising.  No  fur- 
ther restriction  of  this  class  should  be  inserted  in  the  pro- 
posals. This  does  not  deny  to  you,  however,  the  power  of 
awarding  the  city  advertising  to  a  paper  entitled  to  use 
the  "Union  Label."  On  the  contrary,  it  is  my  opinion  that 
you  have  the  power  to  give  the  advertising  to  a  paper  en- 
titled to  use  such  label  without  the  insertion  of  any  such 
condition  in  the  proposals.  The  Charter  says  that  "all 
contracts  for  official  advertising  shall  be  let  annually 
.     .     .     to  the  lowest  responsible  bidder  publishing  a  daily 
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newspaper  in  the  city  and  county,  which  has  a  bona  fide 
circulation  of  eight  thousand  copies,  and  has  been  in  exist- 
ence at  the  time  of  letting  such  contract  for  at  least  two 
years."    (Sec.  2,  Chap.  Ill,  Art.  II.) 

You  have  the  right  to  determine  who  is  the  "lowest  re- 
sponsible bidder,"  These  words  have  a  well-recognized 
legal  significance.  They  vest  discretion  in  the  Board.  The 
determination  as  to  who  is  a  responsible  bidder  is  not  con- 
fined to  the  financial  responsibility  of  a  bidder  alone,  but 
may  involve  other  matters,  such  as  the  good  faith  of  a  bid- 
der and  his  practical  ability  to  do  the  work  faithfully, 
skillfully  and  promptly.  I  find  this  principle  supported 
even  in  those  cases  which  lean  strongest  against  the  right 
to  discriminate  as  between  classes  of  labor.  In  awarding 
the  contract,  the  Board  acts  as  a  judicial  body  in  the  deter- 
mination as  to  who  is  responsible  and  who  is  not.  And  in 
the  absence  of  fraud  or  fiagrant  abuse  of  this  power  the 
courts  will  not  interfere.  (See  Johnson  vs.  Sanitary  Dist.,  163 
111.,  285;  People  vs.  Gleason,  121  N.  Y.,  631;  State  vs.  Shelby 
Co.,  36  Ohio  St.,  326;  Douglass  vs.  Commonwealth,  108  Pa. 
St.,  559;  Holden  vs.  Alton,  2  Mun.  Cases,  203;  East  River 
Gaslight  Co.  vs.  Donnelly,  93  N.  Y.,  557;  Gilmore  vs.  Utica, 
29  N.  E.,  841;  Attorney-General  vs.  Detroit,  26  Mich.,  263; 
Beach  on  Injunction,  Sec.  1277.) 

I  would  not  advise  the  rejection  of  bids  under  the  pro- 
posals drafted  by  your  Board  because  of  the  presence  there- 
in of  the  condition  requiring  bidders  to  use  the  "Union 
Label."  Such  condition  would  not  invalidate  the  pro- 
posals, in  my  judgment,  certainly  not  if  it  were  shown,  as 
I  believe  it  could  be,  that  the  proposals  did  not  provent  any 
newspaper  having  the  other  necessary  qualifications  from 
bidding  for  such  work. 

But  the  proposals  presented  to  me  are  vitally  defective 
for  a  reason  not  heretofore  suggested.  After  presenting  a 
body  of  excerpts  from  the  Charter  relevant  to  the  matter  of 
advertising,  the  proposals  come  to  the  essential  feature  of 
such  notice  in  the  call  for  bids  which  reads  as  follows: 
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''Bidders  will  estimate  and  state  a  price  for  which  the 
work  of  publishing  the  resolutions,  ordinances  and  other 
advertising  of  the  Board  of  Supervisors  shall  be  performed, 
as  herein  specified.     For  each  insertion  per  half  inch." 

This  provision  does  not  conform  to  the  law.  Bids  ac- 
cepted under  such  a  call  would  be  valueless  to  the  city. 
The  contract  heretofore  existing  between  the  city  and 
county  and  the  Evening  Post,  which  is  insufficient  under 
the  requirements  of  the  Charter,  covered  almost,  if  not 
fully,  as  great  a  body  of  advertising  as  that  which  you  have 
now  invited  the  newspapers  to  bid  upon. 

The  chief  purpose  in  calling  for  bids  is  to  secure  an  offi- 
cial newspaper  in  which  must  be  published  all  the  city  ad- 
vertising, of  all  departments,  and  at  a  uniform  rate,  and 
otherwise  conforming  to  the  provisions  of  the  Charter,  A 
contract  based  on  the  proposals  herein  considered  would 
not  accomplish  this  purpose. 

The  Notice  of  Proposals  becomes  a  part  of  the  contract. 
Under  the  call  above  quoted  no  bidder  could  be  required 
to  do  any  city  advertising  other  than  the  supervisorial  ad- 
vertising. If  other  advertising  were  done  it  could  be 
charged  for,  as  it  has  been  heretofore,  at  the  commercial  or 
legal  rate.  In  short,  the  newspaper  which  would  be  chosen 
under  such  proposals  as  presented  to  me  and  upon  which 
your  Board  is  considering  the  advisability  of  now  receiving 
bids,  would  not  be  the  official  newspaper  of  the  City  and 
County  of  San  Francisco,  and  ordinances  printed  therein 
would  be  subject  to  attack  and  invalidation.  After  the 
making  of  a  contract  running  back  to,  based  upon,  and 
incorporating  therein  the  proposals  now  under  considera- 
tion, you  would  still  be  as  badly  off  as  at  present. 

Upon  this  ground  alone  I  would  advise  that  you  reject 
the  bids  offered  without  opening  the  same  and  proceed  at 
once  to  advertise  for  bids  in  conformity  with  Charter  re- 
quirements as  presented  in  the  form  of  notice  herewith  en- 
closed. 
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The  chief  changes  I  have  made  in  the  proposals  sub- 
mitted by  you  are  as  follows: 

1.  Such  proposals  contained  a  provision  that  the  news- 
papers must  have  had  a  daily  circulation  of  8,000  "for  at 
least  two  years  prior  to  the  date  of  reception  of  hids.^'  I  have 
stricken  out  the  words  underscored.  The  Charter  does  not 
limit  the  competition  to  newspapers  which  have  had  such 
circulation  "for  two  years,"  or  for  any  other  period  what- 
ever, but  simply  prescribes  that  at  the  time  of  bidding  the 
newspaper  must  have  the  circulation  named. 

I  have  inserted  a  provision  that  the  newspapers  must 
have  been  in  existence  for  two  years  prior  to  the  letting  of 
the  contract.  This  is  found  in  Sec.  2,  Chap.  Ill,  Art.  II 
of  the  Charter. 

2.  I  have  inserted  an  exception  from  "all  city  advertis- 
ing," namely,  the  delinquent  tax  list.  This  list  is  the  only 
exception  mentioned  in  the  Charter.  The  fourth  para- 
graph of  section  two  above  referred  to  expressly  provides 
that  the  advertising  of  such  tax  list  "shall  be  let  .  .  . 
on  a  separate  bidding  from  all  other  official  advertising." 

3.  The  form  for  proposals  contains  a  stipulation  that  the 
advertising  shall  be  done  in  "type  not  less  in  size  than 
agate,"  at  so  much  per  half  inch. 

It  is  very  obvious  that  the  temptation  would  be  under 
such  form  of  contract  to  print  in  type  much  larger  than 
agate  and  thus  double  or  triple  the  proper  amount  of  space, 
increasing  the  price  accordingly,  for  the  payment  is  by 
space.  I  have  substituted  therefor  a  limitation  upon  the 
maximum  size  of  type,  taking  the  size  of  type  used  at  present 
as  such  maximum.  A  minimum  size  does  not  seem  neces- 
sary. 

4.  The  only  bid  asked  for  in  the  proposals  here  under 
discussion  was  one  for  doing  the  worh  of  the  Board  of  Super- 
visors alone.  The  Charter  expressly  provides  that  the  one 
bid  shall  be  for  all  advertising  "of  every  nature  relating 


192 


to  city  work,"  (excepting  the  delinquent  tax  list).  I  called 
attention  to  this  fact  in  a  previous  opinion  to  the  Board. 
(See  opinion  of  City  Attorney  dated  January  29,  1900.) 

5.  The  proposals  admitted  of  a  construction  to  the  ef- 
fect that  the  successful  bidder  had  the  option  to  enter  into 
the  contract  and  furnish  the  required  bond,  ^'or^^  pay  the 
cost  of  advertising.  The  "or"  should  be  changed  to  "and," 
thus  making  it  clear  that  if  the  successful  bidder  does  not 
enter  into  the  contract  and  furnish  a  bond  and  also  pay  for 
the  advertisement  his  deposit  shall  be  forfeited. 

Respectfully, 

Franklin  K.  Lane. 


Municipal  Funds. — Deficit  Not  to  be  Created  by  Otherwise  Using 
Funds  Available  for  Payment  of  June  Salaries,  Forcing  Such 
Salaries  to  be  Carried  Over  Into  Next  Fiscal  Year. 

March  1,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  your  communication  un- 
der date  of  February  20th,  1900,  requesting  my  opinion  "as 
to  whether  the  June  salaries  of  the  present  year  may  be 
held  over  and  paid  from  the  funds  of  the  ensuing  fiscal 
year." 

This  question  amounts  to  an  inquiry  into  the  propriety 
of  expending  moneys  now  in  the  general  fund,  and  moneys 
which  will  come  into  such  fund  prior  to  June  30,  which 
moneys  would  be  applicable  to  June  salaries, — for  other  in- 
debtedness; thus  exhausting  the  fund  before  the  close  of 
the  year  and  throwing  part  of  the  financial  burden  of  the 
present  fiscal  year  upon  the  succeeding  one.  We  are  not 
here  concerned  with  any  question  as  to  the  desirability 
or  undesirability  of  such  action.  Nor  am  I  considering 
whether,  in  case  such  action  should  be  taken,  there  would 
be  any  recourse  against  the  city  by  any  party  interested. 
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Section  18,  of  Art.  XI,  of  the  State  Constitution  reads  as 
follows:  "No  county,  city,  town,  township,  board  of  edu- 
cation or  school  district  shall  incur  any  indebtedness  or 
liability,  in  any  manner,  or  for  any  purpose,  exceeding  in 
any  year  the  income  and  revenue  provided  for  it  for  such 
year  without  the  assent  of  two-thirds  of  the  qualified  elec- 
tors," etc.  This  section  has  been  held  to  refer  only  to  debts 
or  liabilities  which  it  was  within  the  power  of  the  munici- 
pality to  incur  or  not  to  incur,  and  that  it  did  not  concern 
those  demands  definitely  fixed  by  law  and  absolutely  pay- 
able thereunder.  (San  Francisco  Gas  Co.  vs.  Brickwedel, 
62  Cal.,  641;  Shaw  vs.  Statler,  74  Cal.,  258;  Lewis  vs.  Wid- 
ber,  99  Cal.,  412.) 

In  the  case  last  cited,  the  funds  of  the  previous  fiscal 
year  had  been  exhausted  and  a  salary  demand  for  the  last 
month  of  that  year  was  presented  but  not  paid  for  want 
of  funds  belonging  to  such  year.  The  court  ordered  the 
demand  paid  notwithstanding.  Under  the  law  as  then  ex- 
isting, and  made  the  basis  of  that  opinion,  statutory  sal- 
aries were  expressly  declared  to  be  preferred  claims.  The 
language  of  the  section  of  the  Consolidation  Act  there 
involved  was  as  follows:  Such  "salaries  shall  be  i)aid  out 
of  any  moneys  in  the  treasury  in  preference  to  any  and  all 
other  claims  whatsoever."  It  was  also  noted  by  the  Court 
there  (p.  413),  that  the  law  as  then  existing  provided  "in 
case  of  a  deficiency  in  the  fund,  demands  for  salaries  shall 
be  registered  and  paid  out  of  any  moneys  afterwards  com- 
ing into  the  fund." 

Both  of  these  provisions  have  been  repealed  by  the  Char- 
ter, which  is  now  the  controlling  law.  There  is  no  express 
provision  in  the  Charter  making  salaries  preferred  claims. 
Nor  is  there  any  intimation  therein  that  in  case  of  a  deficit 
in  the  fund,  they  may  be  paid  out  of  the  first  moneys 
thereafter  coming  to  the  credit  of  such  fund,  save  as  to 
moneys  thereafter  to  accrue  for  the  same  fiscal  year  in 
which  the  claim  belonged.  The  inference  to  be  drawn  from 
such  fact  is  that  it  was  not  intended  that  anv  funds  com- 
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ing  from  a  subsequent  fiscal  year  should  be  applied  to  a 
claim  belonging  to  a  preceding  one.  The  section  last  refer- 
red to,  viz..  Sec.  6,  Chap.  II,  Art.  Ill,  provides  that  claims 
unpaid  for  lack  of  funds  may  be  paid  "out  of  any  money 
which  may  come  into  the  proper  fund  from  delinquent  taxes 
or  other  uncollected  income  or  revenue  for  such  yeary 

No  provision  seems  to  have  been  made  whereby  a  demand 
arising  in  one  year  may  be  paid  out  of  the  funds  of  a  suc- 
ceeding year.  A  careful  reading  of  the  different  provisions 
of  the  Charter  leads  inevitably  to  the  conclusion  that  each 
fiscal  year  is  to  pay  its  own  debts  and  to  be  sufficient  and 
complete  in  itself  as  to  all  matters  financial,  save  where 
two-thirds  of  the  electors  otherwise  decide.  The  provisions 
of  Section  37  of  Article  XVI,  relating  to  financial  manage- 
ment up  to  June  30  of  this  year,  contain  nothing  designed  to 
modify  this  conclusion. 

The  object  in  withholding  salaries  as  suggested  in  your 
communication  would  doubtless  be  with  a  view  of  expend- 
ing such  funds  otherwise.  The  case  of  Lewis  vs.  Widber, 
above  mentioned,  was  one  arising  subsequent  to  the  fiscal 
year  in  which  the  claim  therein  considered  belonged.  And 
even  under  the  former  law,  that  case  would  not  have  been 
authority  for  the  contention  that  it  was  lawful  to  pay  in- 
debtedness voluntarily  incurred  out  of  money  withheld 
from  the  payment  of  statutory  demands,  such  as  salaries. 
That  point  was  not  involved  in  the  case.  Such  unlawful  act 
had  already  been  accomplished,  presumably  without  advice 
before  that  suit  was  begun.  No  taxpayer  had  seen  fit  to 
interfere  in  time,  and  so  far  as  that  point  was  concerned, 
it  was  too  late  to  raise  it  in  that  litigation. 

In  the  subsequent  case  of  Bradford  vs.  San  Francisco, 
112  Cal.  537,  the  complaint  alleges,  (I  quote  from  the  opin- 
ion) that  on  May  1,  1895,  ''the  funds  of  the  city  were  prac- 
tically exhausted,  with  salaries  of  officers  for  the  city  and 
county  for  the  months  of  May  and  June  of  the  said  fiscal 
year,  amounting  to  |280,000  to  be  paid,  and  the  expenses 
of  the  various  departments  of  the  municipal  government. 
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...  to  be  met,  which  will  leave  a  deficit  of  |350,000." 
The  plaintiff  prayed  for  an  injunction  to  restrain  the  de- 
fendants, who  were  the  supervisors,  Auditor  and  Treasurer, 
"from  incurring  any  indebtedness  or  expenses  against  the 
city  and  county  during  the  months  of  May  and  June,  1895, 
whereby  there  shall  be  a  deficiency  in  the  income  and  rev- 
enue of  said  city  and  county  provided  for  the  fiscal  year 
of  1894-95,  and  from  ordering  any  supplies  or  materials, 
,  .  .  and  that  the  Board  of  Supervisors  be  perpetually  en- 
joined from  levying  any  tax  or  making  any  provision  for 
raising  any  money  for  the  payment  of  such  deficiency  out 
of  the  public  funds  provided  for  the  fiscal  year  1895-96," 
that  is,  the  succeeding  year. 

In  the  course  of  the  opinion  the  court  says:  "The  pal- 
pable object  of  the  provision  (Sec.  18,  Art.  XI,  State  Consti- 
tution) was  and  is  to  confine  municipal  expenditures  for 
each  year  to  the  income  and  revenue  of  such  year,  save 
only  in  the  cases  where  two-thirds  of  the  qualified  electors 
shall  determine  as  in  the  section  provided.  It  places  a 
limit — a  check — upon  the  power  of  municipal  officers  to 
expend  money  beyond  the  resources  provided  for  the  cur- 
rent year."  And  the  court  accordingly  held  that  the  com- 
plaint stated  a  cause  of  action  and  entitled  the  plaintiff 
to  the  relief  demanded;  that  is  to  say,  that  an  injunction 
should  issue  to  restrain  the  defendant  officers  of  the  city 
from  incurring  any  deficit  or  increasing  the  deficit  already 
existing,  and  to  prevent  their  making  a  tax  levy  in  the 
next  fiscal  year  to  cover  such  deficit.  "In  determining 
whether  a  deficit  will  exist  or  be  increased,  it  is  not 
material  what  kind  of  claims  may  be  under  consider- 
ation, for  it  is  clear  that  if  any  indebtedness  what- 
ever is  incurred,  which,  added  to  the  salaries  and  the 
charges  fixed  by  law  and  definitely  known  beforehand, 
will  exceed  the  revenue  provided  for  that  fiscal  year, 
a  deficit  must  necessarily  ensue  or  the  existing  deficit  be 
increased.  Whenever  therefore,  it  appears  that  there  will 
not  be  sufficient  money  in  the  funds  of  any  fiscal  year  to 
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meet  the  demands  already  determined  by  law  for  that 
year, — such  as  salaries  and  other  fixed  charges, — together 
with  additional  indebtedness  threatened  to  be  incurred  by 
the  municipality,  a  court  of  equity  is  warranted  in  issuing 
an  injunction  to  prevent  the  municipal  officers  from  in- 
curring such  additional  indebtedness,  and  from  adding  to 
the  tax  levy  of  the  following  year  in  an  attempt  to  pay  any 
deficit  already  existing."  i 

It  manifestly  apj)ears,  therefore,  that  both  within  the 
contemplation  of  the  Charter  and  the  rule  of  decision  as 
laid  down  by  our  Supreme  Court,  there  is  no  warrant  for  in- 
curring a  deficit  or  increasing  one  already  existing,  or  for 
attempting  in  any  manner,  directly  or  indirectly,  to  make 
one  fiscal  year  bear  the  burdens  of  any  other.  Such  would 
inevitably  be  the  result  of  withholding  June  salaries  and 
attempting  to  pay  them  out  of  the  funds  of  the  next  fis- 
cal year.  For  there  could  be  no  use  in  withholding  the 
June  salaries  unless  with  intent  to  use  the  money  now  ap- 
plicable thereto  for  some  other  purpose  and  thus  exhaust 
the  fund  before  the  expiration  of  the  fiscal  year. 

Such  action  being  unlawful,  there  is  no  force  in  the  sug- 
gestion that  it  has  heretofore  been  successfully  done.  It 
has  never  been  done  under  the  law  as  now  existing.  And 
in  the  only  reported  case  under  the  former  law  in  which 
such  action  was  attempted  to  be  restrained  before  actually 
accomplished,  the  Supreme  Court  decided  that  an  injunc- 
tion ought  to  issue  to  prevent  its  consummation. 

I  conclude,  therefore,  that  the  procedure  suggested  in 
your  communication  would  be  unwarranted  in  law. 

Respectfully, 

Franklin  K.  Lane. 
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Lighting  Service. — Annual  Bids  to  be  Called  For  by  Municipality. — 
The  Fixing  of  a  Maximum  Rate  by  Board  of  Supervisors  Does 
Not  Compel  City  to  Pay  Such  Rate. 

March  8,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Eesolution  No.  132,  in- 
quiring if,  after  the  board  has  fixed  the  rate  for  gas  and 
electric  lighting  as  required  by  the  Charter,  it  still  has  to 
invite  proposals  from  persons,  companies  or  corporations 
for  lighting  public  buildings  and  streets. 

The  Charter  gives  to  the  board  of  supervisors  the  powder 
''to  fix  and  determine  bv  ordinance  in  the  month  of  Feb- 
ruary of  each  year,  to  take  effect  on  the  first  day  of  July 
thereafter,  the  rates  or  compensation  to  be  collected  by  any 
person,  company  or  corporation  in  the  city  and  county, 
for  the  use  of  water,  heat,  light  or  power,  supplied  to  the 
city  and  county,  or  to  the  inhabitants  thereof,  and  to  pre- 
scribe the  quality  of  the  service."  (Sub.  Div.  14,  Sec.  1, 
Chap.  II,  Art.  II.) 

The  question  which  naturally  arises  upon  the  reading  of 
this  provision  is  the  one  presented  by  your  resolution, 
whether  having  received  this  power  to  fix  gas  and  electric 
light  rates,  the  city  must  pay  such  rates  to  whatever  cor- 
porations furnish  such  necessities,  or  whether  it  may  avail 
itself  further  of  the  advantages  of  competition  and  so  se- 
cure for  the  city,  if  possible,  a  lower  rate  than  that  fixed. 
It  seems  to  me  clear  that  the  jjurpose  of  the  provision  of 
the  Charter  quoted,  was  not  to  create  a  contract  between 
the  city  and  those  furnishing  artificial  light,  but  to  insure 
a  determination  by  the  Board  of  Supervisors  yearly,  as 
to  what  compensation  was  reasonable  for  light  supplied  to 
the  city  and  county  and  to  the  inhabitants  thereof.  The 
duty  to  supply  such  light  arises  out  of  the  nature  of  the 
privileges  which  gas  and  electric  light  companies  enjoy. 
They  must  furnish  the  light  and  are  entitled  to  charge 
therefor  a  reasonable  rate,  one  neither  extortionate,  as  to 
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the  consumer,  nor  confiscatory,  as  to  the  company;  and  to 
the  end  that  users  of  such  service  shall  be  protected — it 
being  assumed  in  such  legislation  that  the  companies  in- 
terested are  able  to  protect  themselves — it  is  provided  that 
there  shall  be  an  inquiry  and  a  determination  of  gas  and 
other  rates  at  a  certain  time  each  year.  An  ordinance 
passed  in  conformity  with  this  provision  does  not  create  a 
contract  nor  necessarily  look  to  the  creation  of  one.  It 
is  but  a  declaration  that  the  rates  fixed  for  the  service  are 
just  and  reasonable.  The  passage  of  such  an  ordinance  is 
the  mode  provided  hj  the  Charter  for  regulating  and  en- 
forcing the  discharge  of  that  duty  imposed  by  law  to  fur- 
nish the  light  and  exact  therefor  no  more  than  a  reasonable 
compensation.  (Rogers  Park  Water  Co.  vs.  Fergus,  178 
111.,  571.     Griffin  vs.  Goldsboro  Water  Co.,  ]22  N.  C,  206.) 

There  still  remains  to  the  city  the  right  to  select  those 
who  shall  furnish  to  it  the  service  required.  And  it  would 
seem  unreasonable  and  without  the  intention  of  the  Legis- 
lature to  bind  the  city  to  pay  a  rate  which  the  companies 
might  of  their  own  volition  reduce  were  bids  called  for. 
And  that  it  was  in  contemplation  that  the  city  should  not 
rest  with  fixing  rates  for  the  lighting  of  the  streets  and 
public  buildings  but  should  proceed  to  contract  for  such 
"supplies"  as  for  other  municipal  necessities,  is  shown  by 
the  following  section  in  the  Charter. 

"No  contract  for  lighting  streets,  public  buildings,  places 
or  offices,  shall  be  made  for  a  longer  period  than  one  year, 
nor  shall  any  contract  to  pay  for  gas,  electric  light  or  any 
illuminating  material,  at  a  higher  rate  than  the  minimum 
price  charged  to  any  other  consumer  be  valid."  (Sec.  G, 
Chap.  Ill,  Art.  II.) 

The  last  quoted  section  is  found  in  the  chapter  headed 
"Contracts,'-  which  opens  with  the  words:  "All  contracts 
for  goods,  merchandise,  stores,  supplies,  subsistence  or 
printing  for  the  city  and  county  .  .  .  must  be  made  by 
the  supervisors  with  the  lowest  bidder  offering  adequate  se- 
curitv." 
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The  word  "supplies''  above  used  is  broad  enough  to  in- 
clude the  purchase  of  a  supply  of  artificial  light.  Certainly 
there  could  be  no  question  but  that  if  the  city  chose  to  il- 
luminate with  kerosene  or  candles,  such  supplies  would  fall 
within  the  meaning  of  this  section.  And  if  it  is  desired 
to  light  the  city  by  more  improved  methods,  the  supply  of 
the  necessary  gas  or  electric  fluid  would  likewise  be  sub- 
ject to  the  provisions  covering  all  contracts  as  to  supplies. 
(Harlem  Gas  Light  Co.  vs.  Mayor,  33  N.  Y.,  309.)  And  it 
might  well  be  contended  that  under  the  general  powers 
found  in  sub-division  1  of  Section  1,  Chapter  II,  Article  II, 
the  Board  of  Supervisors  would  have  power  to  contract 
for  the  illumination  of  streets  and  public  buildings.  (See 
Mouldin  vs.  Greenville,  11  S.  E.  Rep.,  434.  Levingston  vs. 
Pippin,  31  Ala.,  542;  Nash  vs.  Mayor,  9  Hun.  (N.  Y.)    21S.) 

It  had  been  held  by  the  New  York  Courts  of  Appeals 
(Harlem  Gas  Light  Co.  vs.  Mayor,  supra)  that  whenever 
the  nature  of  the  service  made  it  impossible  to  secure  com- 
petition, it  was  unnecessary  to  call  for  bids  and  that  the 
provisions  of  a  charter  requiring  competition  would  be  in- 
applicable and  might  be  ignored.  But  in  Gleason  vs.  Dal- 
ton,  (28  N.  Y.  App.  Div.,  555)  t^is  case  was  distinguished. 
It  was  therein  held  that  the  g&i  supply  for  Greater  New 
York,  under  its  charter,  could  be  contracted  for  only  after 
competitive  bids.  The  court  saying  that  modern  invention 
and  improvement  have  mastered  in  large  measure  the  ques- 
tion of  lighting,  with  the  result  that  competition  in  public 
lighting  is  quite  as  sharp  and  feasible  now  as  in  any  other 
branch  of  business,  and  that  such  conditions  had  removed 
competitive  bidding  for  gas  from  the  rule  laid  down  in  the 
Harlem  case. 

It  is  my  conclusion  that  notwithstanding  the  fixing  of 
the  rates  for  gas  and  electric  lighting  by  the  Board  of  Su- 
pervisors, it  is  under  the  Charter  the  duty  of  the  Board 
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each  year  to  call  for  bids  for  such  service  to  be  supplied 
to  the  city  and  county. 

Respectfully, 

Franklin  K.  Lane. 


Approval  of  Demands. — Charter  Specification  of  Demands  Which 
Must  be  Presented  to  the  Board  of  Supervisors  for  Approval 
Before  Being  Audited  by  the  Auditor. 

March  10,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  In  your  communication  of  February  17th, 
you  request  an  enumeration  of  the  departments  of  the  city 
government  which  are  required  to  present  their  demands  to 
the  Board  of  Supervisors  for  approval  prior  to  their  being 
audited. 

The  demands  of  all  departments  except  those  of  the  Board 
of  Education  should  be  approved  by  the  Board  of  Super- 
visors. The  Charter  gives  to  several  of  these  departments 
the  exclusive  control  of  their  appropriations.  Bnt  this  in 
my  opinion  does  not  lessen  the  force  of  the  provisions  of 
the  Charter  respecting  audit  and  approval. 

Section  19,  Chapter  I,  Article  II  reads:  "Except  as  pro- 
vided in  Chapter  III  of  Article  III  of  this  Charter,  all  de- 
mands  payable  out  of  the  treasury  must,  before  they  can  be 
approved  by  the  Auditor  or  paid  by  the  Treasurer,  be  first 
approved  by  the  Board  of  Supervisors."  The  exceptions 
found  in  Article  III  above  referred  to  are  as  to  certain 
salaries  and  the  demands  of  the  Board  of  Education.  (See 
Sec.  13,  Chap.  Ill,  Art.  III.) 

With  these  exceptions  therefore,  the  demands  of  all  de- 
y)aitments  must  be  approved  by  the  Board  of  Supervisors 
notwithstanding  other  provisions  as  to  the  control  of  funds. 
The  theory  of  the  Charter  in  this  regard  appears  to  be  that 
the  Board  of  Supervisors  shall  have  a  double  check  upon 
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the  expenditures  of  the  departments:  (1st).  By  limiting 
the  amount  appropriated  to  each  department  at  the  begin- 
ning of  the  fiscal  year,  which  appropriation  constitutes  a 
distinct  fund  for  the  uses  and  purposes  of  the  department, 
and  (2d)  by  requiring  the  approA'al  of  the  Board  of  Super- 
visors upon  the  great  body  of  demands  of  such  depart- 
ments. Where  a  department  has  been  given  exclusive  con- 
trol of  its  appropriations,  (as  for  instance  in  the  case  of  the 
Board  of  Fire  Commissioners  and  the  Board  of  Park  Com- 
missioners,) the  Board  of  Supervisors  would  have  nothing 
more  than  a  ministerial  act  to  perform  in  approving  the  de- 
mands, except  that  the  Supervisors  could  withhold  ap- 
proval of  demands  illegally  incurred  or  which  were  in 
excess  of  the  appropriation  provided.  Demands  of  the 
Board  of  Election  Commissioners  may  be  in  a  class  some- 
what different  from  those  of  other  departments  as  to  the 
limitation  and  control  of  expenditures  by  the  Board  of 
Supervisors,  but  I  see  no  reason  why  the  formal  require- 
ment of  the  Charter  as  to  approval  by  the  Supervisors  can- 
not be  applied  as  well  to  such  demands  as  to  others. 

I  would  advise  that  as  to  all  departments  excepting  those 
of  the  Board  of  Education  and  those  for  the  salaries  refer- 
red to  in  the  Charter  as  above  quoted,  the  Board  of  Super- 
visors should  approve  all  demands.  This  opinion  is  but  a 
more  general  statement  of  the  rules  heretofore  applied  to 
several  of  the  different  departments  of  the  municipal  gov- 
ernment. (See  opinions  of  City  Attorney  dated  Feb.  13 
and  Feb.  17,  1900. 

Kespectfully, 

Franklin  K.  Lane. 
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Fees  of  Experts. — Power  of  Board  of  Supervisors  to  Provide  Com- 
pensation for  Expert  Witnesses  on  Behalf  of  City  and  County 
in  Excess  of  Witness  Fees  Allowed  by  Law. 

March  U,  1900. 
The  Board  of  SurERvisoRS. 

Gentlemen:  Resolution  No.  34  of  your  Board  requests 
the  Citj  Attorney  to  furnish  an  opinion  as  to  the  authority 
of  the  Board  to  approve  demands  on  the  treasury  for  a 
greater  sum  for  expert  testimony  than  that  allowed  by 
law  for  ordinary  witness  fees. 

There  is,  so  far  as  I  can  discover,  no  provision  of  the 
Charter  or  general  law  which  would  interfere  with  the  al- 
lowing of  special  fees  to  expert  witnesses.  It  is  true  that 
such  extra  fees  cannot  be  recovered  by  way  of  costs  against 
the  losing  party  in  a  civil  action;  and  further,  that  the 
Board  cannot  be  compelled  to  approve  demands  for  expert 
services  for  which  the  city  has  not  contracted.  But  to 
deny  the  power  to  the  Board  to  employ  such  experts  when 
necessary  would  be  to  deny  the  power  to  secure  any  service 
other  than  such  as  may  be  specifically  provided  for  in  the 
Charter, — a  contention  not  compatible  with  a  proper  con- 
ception of  the  nature  of  a  municipal  charter. 

It  is  not  practicable  to  conduct  litigation  in  this  day 
without  the  assistance  of  persons  having  special  knowledge 
of  the  matters  involved.  To  rely  upon  calling  witnesses 
who  had  given  no  special  study  to  the  particular  matters 
upon  which  they  are  to  be  interrogated,  would  be  hazardous 
and  unwise.  No  careful  attorney  would  risk  his  case  with- 
out knowledge  as  to  what  his  witnesses  were  to  testify  to, 
and  while  the  courts  have  power  to  subpoena,  they  have 
not  the  power  to  compel  a  witness  to  prepare  himself  be- 
fore taking  the  stand  as  to  the  many  details  upon  which 
he  may  be  required  to  testify.  It  therefore  may  become 
a  matter  of  necessity  to  engage  beforehand  an  expert  au- 
thority who  shall  prepare  himself  to  competently  testify 
upon  the  question  submitted  to  him.     The  city  would  cer- 
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tainly  be  at  a  serious  disadvantage  in  all  its  litigation — 
such  for  instance,  as  that  contemplated  for  the  acquisi- 
tion of  park  lands — if  it  had  no  such  power.  But  in  what 
cases  such  power  shall  be  used  rests  in  the  discretion  of 
3'our  Board. 

I  am  of  opinion,  therefore,  that  in  the  exercise  of  its  gen- 
eral duty  to  care  for  and  protect  the  property  and  rights 
of  the  city,  the  power  to  employ  expert  witnesses  follows 
as  incidental  and  necessary.  (See  Lewis  vs.  Colgan,  115 
CaL,  529;  Bateman  vs.  Colgan,  111  Cal.,  580;  Harris  vs. 
Gibbins,  114  Cal.,  418.) 

Eespectfully, 

Franklin  K.  Lane. 


Residence. — Interpretation  of  Phrases  Found  in  Charter  Relating 
to  Qualifications  for  Office. — Actual  Residence  as  Distinguished 
From  Constructive  Residence. 

March  15,  1900. 

The  Board  of  Civil  Service  Commissioners. 

Gentlemen:  In  reply  to  your  communication  request- 
ing a  construction  of  the  words  ^'actually  reside"  and  the 
clause  ''and  must  have  so  resided  for  one  year  next  pre- 
ceding their  appointment,"  as  used  in  Sec.  2,  Art.  XVT  of 
the  Charter,  I  beg  leave  to  say: 

Eesidence  is  the  ordinary  word  used  in  the  statutes  to 
express  the  connection  between  person  and  place,  and  which 
is  generally  construed  to  mean  domicile  (Jacobs  Law  of 
Domicile,  par.  75,  note  to  Berry  vs.  Wilcox,  48  Am.  St.  Rep., 
706,  711;  De  La  Montanya  vs.  De  La  Montanya,  112  Cal.,  101, 
127).  Residence  is  determined  by  the  union  of  act  and  in- 
tent. The  act,  which  is  bodily  presence  at  one  place  or 
another,  is  capable  of  easy  proof;  it  is  purely  a  physical 
fact,  usually  open  and  notorious  and  rarely  in  dispute.  In- 
tent is  a  mental  fact  and,  therefore,  more  difficult  to  dis- 
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cover  and  liable  to  misconception  and  dispute;  it  is  to  be 
determined  by  the  testimony  of  the  person  himself  and  by 
proof  of  facts  which  tend  to  indicate  his  purpose.  (Jacobs 
Law  of  Domicile,  par.  365;  Tromans  vs.  Mahlman,  111  Cal., 
6-16;  In  re  Donovan,  104  Cal.,  623.) 

In  the  matter  of  the  Estate  of  Weed,  120  Cal.,  634,  the 
court  said  that  there  was  no  statute  declaring  what  acts 
are  necessary  to  constitute  a  bona  fide  residence  in  the  state, 
and  held  that  the  question  whether  a  person  is  a  bona  fide 
resident  of  the  state  or  not  is  a  mixed  question  of  law  and 
fact  to  be  determined  by  the  court  upon  the  principles  of 
law  relating  to  residence  and  non-residence  embodied  in 
Sections  52  and  1239  of  the  Political  Code,  which  are  to  be 
construed  together  as  parts  of  the  same  statute. 

Actual  residence  and  bona  fide  residence  seem  to  mean 
practically  the  same — a  residence  not  merely  constructive 
or  speculative  but  one  showing  a  genuine  intention  to  make 
a  habitation  at  a  certain  place  together  with  the  real  mak- 
ing of  a  home  at  such  place. 

With  regard  to  your  inquiry  as  to  whether  or  not  the 
word  "actually"  places  a  greater  restriction  upon  resi- 
dence than  is  placed  by  the  general  election  laws  of  the 
state,  I  would  say  that  if  such  residence  is  required  as  is 
contemplated  by  the  general  law  it  will  be  suflflcient  to  meet 
the  requirements  of  the  Charter,  for  such  residence  must 
be  actual  in  the  sense  that  is  not  an  assumed,  bogus, 
feigned,  technical  or  constructive  residence,  but  one  that 
is  genuine— a  fixed  place  of  habitation  to  which  whenever 
a  person  is  absent  therefrom  he  has  the  intention  of  re- 
turning. A  person  can  have  but  one  place  of  residence,  and 
if  such  residence  is  maintained  continuously  in  this  city 
and  county  for  one  year  prior  to  an  appointment,  such  citi- 
zen is  eligible  to  appointment  under  the  city  government. 
But  it  is  not  here  meant  that  every  registered  voter  is  neces- 
sarily entitled  to  the  benefit  of  this  provision  of  the  Char- 
ter, and  that  without  further  examination  into  the  facts, 
such  registration  for  a  year  shall  be  accepted  by  the  Board 
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of  Civil  Service  Commissioners  as  in  any  way  concluding 
the  inquiry.  The  responsibility  of  determining  who  is  pos- 
sessed of  the  necessary  qualifications  as  to  residence  rests 
with  the  Board  of  Civil  Service  Commissioners,  and  such 
Board  would  be  justified  in  rejecting  an  application  upon 
a  suflQcient  showing,  no  matter  at  what  conclusion  any  other 
department  of  the  city  government  might  have  arrived  upon 
the  same  question.  The  Board  might  find  that  an  applicant 
who,  during  a  preceding  year,  had  spent  several  weeks  or 
months  out  of  the  city  upon  business  or  pleasure,  was  still 
an  actual  resident;  it  might  likewise  find  that  one  who  had 
lived  every  day  of  the  year  within  the  boundaries  of  the 
city  was  not  such  a  resident.  Each  case  must  be  judged  by 
its  own  facts. 

The  question  as  to  volunteer  soldiers  seems  to  be  covered 
by  Section  12  of  Article  XX  of  the  Constitution,  which  de- 
clares that  absence  from  the  state  on  business  of  the  state 
or  of  the  United  States  shall  not  affect  the  residence  of  any 
person. 

I  would  therefore  advise  that  you  apply  the  rules  laid 
down  in  Sections  52  and  1239  of  the  Political  Code,  together 
with  Section  12  of  Article  XX  of  the  Constitution,  in  deter- 
mining actual  residence  under  Section  2  of  Article  XVI  of 
the  Charter. 

Respectfully, 

Franklin  K.  Lane. 


Stenographers'  Fees. — Provisions  of  Charter  as  to  "Stenographers 
in  the  Criminal  Departments  of  the  Superior  Court"  Held  In- 
valid in  Case  of  Kavanagh  vs.  Brooks. 

March  11,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  asked  by  Resolution  No.  194  to  give 
an  opinion  as  to  ^'whether  it  would  be  advisable  for  this 
Board  to  direct  that  an  appeal  be  taken  in  the  case  of 
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Kavanagh  vs.  Brooks,  recently  decided  by  his  Honor,  Judge 
J.  M.  Seawall." 

This  proceeding  involved  the  validity  of  the  following 
provision  of  the  Charter  :  "  The  stenographers  in  the 
Criminal  Departments  of  the  Superior  Courts  shall  each  re- 
ceive an  annual  salary  not  exceeding  twenty-four  hundred 
dollars,  which  shall  be  in  full  compensation  for  all  services 
including  transportation  and  all  stationery  used  by  them.-' 
(Sec.  2,  Chap.  I,  Art.  V.) 

Judge  Seawell  decided  that  the  general  law  governing 
stenographers'  fees  was  superior  to  the  Charter  provision, 
for  reasons  elaborately  presented  in  his  opinion  and  which 
appear  to  me  to  be  sound.  My  opinion  is  that  the  case  was 
correctly  decided  below  and  that  upon  appeal  it  would  be 
affirmed. 

Respectfully, 

Fraxklin  K.  Lane. 


Municipal  Land  Grants. — Procedure  and  Proof  Required  Before 
Issuance  by  the  City  and  County  of  Deeds  Under  the  Act  of 
March  24,  1870. 

March  21,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  In  your  communication  of  March  6,  1900, 
my  opinion  is  requested  as  to  the  proper  proofs  necessary 
to  be  presented  to  your  Board  in  support  of  petitions  for 
Inside  and  Outside  Land  grants.  Two  petitions  were  also 
submitted,  which  had  already  been  granted  by  your  Board, 
with  the  inquiry  whether  the  evidence  in  both  cases  was 
sufficient  to  warrant  the  awarding  of  said  grants. 

The  procedure  to  be  followed  in  awarding  grants  by  the 
city,  is  laid  down  in  the  act  of  the  Legislature  dated  March 
24,  1870  (Statutes  1870,  p.  353),  and  has  been  followed  for 
thirty  years.  Your  Clerk  is  entirely  familiar  therewith  and 
it  is  unnecessarv  here  to  discuss  it  in  detail. 
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The  applicant  is  required  to  make  proof,  oral  and  docu- 
mentary, to  the  Committee  on  Outside  Lands,  and  as  to  the 
truth  of  the  allegations  in  his  petition.  This  proof  is  re- 
duced to  writing  and  filed.  The  committee  then  reports  to 
the  Board  its  recommendation  and  the  Board  decides  upon 
the  advisability  of  making  the  grant.  If  the  committee  be- 
lieves that  the  evidence  substantiates  the  allegations  in  the 
petition,  it  should  report  favorably  to  the  Board.  The 
Board  is  the  final  judge  of  the  propriety  of  making  the 
grant. 

The  amount  or  weight  of  evidence  sufficient  to  warrant 
a  grant  is  not  laid  down  in  the  act  mentioned,  nor  could  it 
well  be  defined.  Any  evidence  satisfactory  to  the  Board 
and  covering  all  the  facts  is  suflScient.  It  was  not  the 
purpose  of  the  act  to  make  the  Board  a  judicial  body  for 
the  purpose  of  settling  disputed  titles.  The  grant  made 
by  the  city  does  not  in  any  manner  affect  the  rights  of  third 
parties.  It  is  a  recognition  as  between  the  applicant  and 
the  city  that  the  former  is  entitled  to  possession. 

It  is  the  duty  of  the  Board  of  Supervisors  to  see  that  no 
land  which  has  been  reserved  to  the  city  is  granted  away, 
and  to  determine  by  evidence  satisfactory  to  itself  to  whom 
such  grants  shall  be  made.  But  no  new  rights  arise  under 
such  grants. 

The  evidence  required,  therefore,  at  this  late  day  need 
not  be  elaborate,  not  such  as  would  be  necessary  to  estab- 
lish the  claim  against  a  contesting  party,  but  only  such  as 
will  satisfy  the  mind  of  the  Board  that  the  statements 
made  in  the  petition  are  true.  In  my  judgment  the  evi- 
dence presented  in  support  of  the  two  petitions  submitted 
to  me  was  sufficient  to  justify  the  act  of  the  Board  in  mak- 
ing grants  of  the  lands  therein  involved. 

Respectfully, 

Franklin  K.  Lane. 
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Taxation. — Power  to  Assess  Personal  Property  of  an  Estate  at  Tea 
Times  Its  Value  Under  the  Provisions  of  Section  3648  of  the 
Political  Code. 

March  21,  1900. 
The   Assessor. 

Sir  :  I  have  your  communication  of  the  1st  inst.,  wherein 
you  ask  my  opinion  as  to  the  proper  construction  of  Sec- 
tion 3648  of  the  Political  Code.  Said  section  provides  that 
"any  property  willfully  concealed,  removed,  transferred  or 
misrepresented  hy  the  owner  or  agent  thereof,  to  evade  taxa- 
tion, upon  discovery,  must  be  assessed  at  not  exceeding  ten 
times  its  value,  and  the  assessment  so  made  must  not  be 
reduced  by  the  Board  of  Supervisors."  And  your  inquiry 
is  whether  the  section  applies  to  the  property  irrespective 
of  the  owner — that  is,  whether,  after  the  property  has 
passed  out  of  the  hands  of  the  one  who  committed  or  at- 
tempted to  commit  the  fraud,  it  may  still  be  assessed  at 
not  to  exceed  ten  times  its  value. 

It  is  diflflcult  to  conceive  of  circumstances  arising  which 
would  need  the  application  of  this  section  to  real  property, 
and  I  assume  that  your  communication  is  intended  to  cover 
personal  property  only. 

The  penalty  imposed  by  the  section  under  consideration 
is  an  unusually  severe  one  and  might  amount,  under  certain 
circumstances,  to  a  total  loss  of  the  property  by  the  owners. 
Statutes  of  this  character  are  to  be  construed  strictly  and 
are  not  extended  beyond  their  most  obvious  application. 
(United  States  vs.  Morris,  14  Peters,  164;  American  Fur  Co. 
vs.  United  States,  2  Peters,  358;  Williams  vs.  Peyton's  Les- 
see, 4  Wheat.,  77;  Bay  City  and  East  Saginaw  Ry.  Co.  vs. 
Austin,  21  Mich.,  390;  Commonwealth  vs.  Standard  Oil  Co., 
101  Pa.  St.,  119;  People  vs.  Tisdale,  57  Cal.,  104;  Ex  parte 
Kohler,  74  Cal.,  38;  Wilson  vs.  Wentworth,  25  N.  H.,  247; 
Sedgwick  on  Statutory  Cons.,  282-3;  Bishop  on  Statutory 
Crimes,  194.) 

I  cannot  believe  that  it  was  intended  by  this  statute  to 
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impose  the  penalty  therein  mentioned  upon  every  one  or  any 
one  who  might,  after  the  fraud,  become  the  owner  of  the 
property,  irrespective  of  whether  such  subsequent  owners 
participated  in  the  fraud  or  not.  The  words  of  the  statute 
refer  only  to  fraud  by  the  "owner  or  agent"  of  the  property. 
I  think  the  penalty  was  intended  to  be  restricted  in  like 
manner. 

And  looking  at  the  statute  generally  and  considering  the 
facts  under  which  it  might  be  applied,  I  am  led  to  the  same 
conclusion.  It  is  practically  impossible  for  one  to  ascertain 
whether  taxes  have  been  paid  upon  any  certain  article  of 
personal  property.  If,  then,  some  one  in  good  faith  pur- 
chases property  of  that  kind  without  knowing  of  fraud  on 
the  part  of  any  prior  owner  and  he  is  unable  to  learn  that 
taxes  have  not  been  paid  thereon,  it  is  very  plain  that  to 
impose  upon  him  a  penalty  of  ten  times  the  usual  assess- 
ment would  be  quite  as  unjust  an  act  as  was  the  fraud  of 
the  original  offender.  One  entirely  innocent  ought  not  to 
be  visited  with  the  punishment  for  fraud  committed  by 
another. 

It  is  possible  to  conceive  of  circumstances,  as  in  the  case 
of  distributees  of  the  estate  of  one  deceased,  where  the  law 
could  have  imposed  the  penalty  without  doing  injury  to  the 
rights  of  an  innocent  purchaser  for  value.  But  the  Legis- 
lature has  not  seen  fit  to  do  this. 

It  is  my  opinion,  therefore,  that  the  section  in  question 
was  not  intended  to  be  enforced  against  any  one  except  the 
offender  himself,  it  being  understood  that  the  acts  of  any 
agent  of  the  owner  may  in  this  case  be  regarded  as  those 
of  the  principal. 

Respectfully, 

Franklin  K.  Lane. 
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Police  Court  Interpreters. — Charter  Provisions  Regulating  Their 
Number  and  Compensation  and  Providing  for  the  Manner  of 
Their  Appointment. 

March  22,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  With  reference  to  the  subject  matter  of 
your  communication  dated  February  5th,  I  would  advise 
that  no  demands  for  services  rendered  by  interpreters  of 
foreign  languages  in  the  Police  Courts  be  approved  unless 
such  demands  are  in  compliance  with  the  provisions  of  the 
Charter,  such  provisions  being  exclusive.  (County  of 
Modoc  vs.  Spencer,  103  Cal.,  498;  Harris  vs.  Gibbons,  114 
CaL,  418.) 

Under  Article  V,  Chapter  I,  Section  1,  the  judges  of  the 
Superior  Court  may  appoint  not  more  than  five  interpre- 
ters; and  Article  II,  Chapter  II,  Section  1,  Subdivision  20, 
empowers  the  Board  of  Supervisors  to  provide  for  the  com- 
pensation to  the  interpreters  appointed  by  the  judges  of  the 
Superior  Court  and  limits  such  compensation  to  one  hun- 
dred dollars  per  month  for  each  interpreter. 

That  the  Charter  could  properly  fix  the  amount  of  com- 
pensation to  be  allowed  interpreters  in  the  Police  Courts 
seems  to  be  established  beyond  controversy  by  Section  8V2 
of  Article  XI  of  the  Constitution  of  California,  which  de- 
clared that  in  all  freeholders'  charters,  so  called,  it  shall  be 
competent  to  provide  "for  the  constitution,  regulation,  gov- 
ernment and  jurisdiction  of  Police  Courts,  and  for  the  man- 
ner in  which,  the  times  at  which,  and  the  terms  for  which, 
the  judges  of  such  courts  shall  be  elected  or  appointed,  and 
for  the  compensation  of  said  judges  and  of  their  clerks  and 
attaches."  An  interpreter  of  foreign  languages  is,  I  have 
no  doubt,  one  of  that  class  denominated  in  the  constitution 
as  "attaches."  Whether  the  duty  of  appointment  may  be 
cast  upon  the  judges  of  the  Superior  Court  I  do  not  here 
pass  upon. 

Your  communication  is  accompanied  by  several  demands 
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upon  the  treasury  countersigned  by  former  judges  of  the 
Police  Court  for  services  rendered  as  interpreters  in  such 
court,  and  an  opinion  is  asked  whether  such  demands  are 
valid  claims  against  the  city  by  virtue  of  their  approval 
by  said  judges.  In  other  words,  did  the  judges  of  the  Police 
Courts,  prior  to  the  taking  effect  of  the  Charter,  have  power 
to  create  obligations  against  the  city  and  county  treasury 
by  calling  upon  persons  to  render  service  as  interpreters  of 
foreign  languages. 

Section  1884  of  the  Code  of  Civil  Procedure  authorizes 
any  court  or  judge  to  summon  an  interpreter,  saying: 
"When  a  witness  does  not  understand  and  speak  the  Eng- 
lish language,  an  interpreter  must  be  sworn  to  interpret  for 
him.  Any  person  a  resident  of  the  proper  county  may  be 
summoned  by  any  court  or  judge  to  appear  before  such 
court  or  judge  to  act  as  interpreter  in  any  action  or  pro- 
ceeding. The  summons  must  be  served  and  returned  in 
like  manner  as  a  subpoena.  Any  person  so  summoned,  who 
fails  to  attend  at  the  time  and  place  named  in  the  summons, 
is  guilty  of  a  contempt."  But  no  obligation  against  the 
county  treasury  is  thereby  created.  (See  Fox  vs.  Lindley,  57 
Cal.,  650;  Hilton  vs.  Curry,  124  Cal.,  84.)  The  city  and 
county  does  not  employ  the  interpreter  nor  does  the  court, 
but  by  its  process  the  court  compels  his  attendance,  and 
in  the  event  of  failure  to  obey  may  have  resort  to  its  ex- 
traordinary power  to  commit  for  contempt.  I  can  find  no 
warrant  in  law  for  the  approving  of  such  demands. 

Respectfully, 

Franklin  K.  Lane. 
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Street  Guides. — Unreasonable  Feature  of  a  Certain  Ordinance 
Compelling  Their  Erection  by  Property  Owners  at  All  Street 
Crossings. 

March  23,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  Under  Resolution  No.  126,  the  opinion  of 
the  City  Attorney  is  requested  as  to  the  validity  or  in- 
validity of  the  order  requiring  property  owners  to  place  at 
all  street  crossings  signs  bearing  the  names  of  the  cross 
streets. 

I  presume  that  the  order  referred  to  is  No.  1727,  which 
requires  owners  of  real  estate  "cornering  on  the  crossing  or 
intersections  of  any  streets,  avenues,  lanes,  alleys,  places  or 
courts  within  the  city  and  county  to  erect  and  maintain  at 
their  own  expense  street  guides  upon  the  corners  of  said 
property  indicating  the  names  of  the  intersecting  streets." 
These  guides  are  required  to  be  printed  upon  or  attached 
to  the  houses  that  are  built  flush  with  the  street,  or  af- 
fixed to  a  post,  at  a  height  of  ten  feet  from  the  sidewalk, 
where  the  house  is  not  flush  with  the  street,  or  where 
the  lot  is  not  built  upon. 

I  can  find  no  authority  justifying  such  an  extension  of 
municipal  power  as  is  attempted  by  this  ordinance.  The 
general  police  powers  of  a  city  are  very  broad  and  the 
courts  have  upheld  municipal  ordinances  which  go  to  the 
verge  of  trenching  upon  constitutional  rights,  but  no  case 
has  appeared  in  my  investigations  which  upholds  any  such 
right  as  here  claimed — the  right  to  compel  a  property 
owner,  because  he  is  the  owner  of  a  corner  lot,  to  buy  sign 
boards  and  affix  them  to  his  property,  and  that,  too,  at  a 
certain  height  from  the  sidewalk;  which  situation  itself 
might  cause  the  sign  boards  to  be  a  serious  obstruction  to 
view  and  so  impair  the  value  of  the  property.  Then,  too, 
the  ordinance  covers  many  miles  of  streets  in  the  outlying 
districts  where  no  one  resides. 

The  invaliditv  of  an   ordinance  making  such   demands 
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upon  a  certain  class  of  citizens  would  be  less  clear  were 
the  public  health  or  safety  in  any  way  involved.  But  at 
most  such  sign  boards  would  be  matters  of  public  conveni- 
ence which  might  be  otherwise  subserved,  and  which  in 
fact  has  at  other  times  been  regarded  by  the  insertion  of 
provisions  in  certain  street  lighting  contracts  requiring 
signs  upon  all  street  lamps  at  street  corners.  There  might 
be  other  means  employed  of  effecting  the  same  purpose,  the 
control  of  the  street  itself  for  such  purpose  being  unques- 
tionably under  the  authority  of  the  city.  The  ordinance 
seems  to  me  to  be  unreasonable. 

Kespectfully, 

Franklin  K.  Lane. 


Publication. — Ordinances  Accepting  Streets. 

March  26,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  Your  communication  of  March  20th  makes 
request  for  my  opinion  (1)  ''as  to  whether,  under  the  terms 
of  the  Charter,  ordinances  accepting  streets  are  required 
to  be  published  in  the  official  newspaper";  and  (2)  "whether 
or  not  the  said  ordinances  are  required  to  be  passed  for 
printing,  as  provided  in  Section  13,  Chapter  I,  Article  II, 
of  the  Charter." 

1.  If  by  your  first  inquiry  you  mean  to  ask  if  such  ordi- 
nances must  be  published  subsequent  to  final  passage,  I 
answer  in  the  negative.  There  is  no  necessity  under  the 
Charter,  so  far  as  I  am  aware,  for  j)ublication  after  final 
passage  either  of  this  particular  class  of  ordinances  or  of 
the  ordinances  of  the  Board  of  Supervisors  generally. 

2.  Section  13,  Chapter  I,  Article  II,  requires  certain 
classes  of  ordinances  to  be  published  before  final  passage — 
that  is,  I  assume,  what  you  mean  by  "passed  to  printing." 
Ordinances  accepting  streets  do  not  fall  within  any  of  the 
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claBses  therein  enumerated,  and  consequently  do  not  re- 
quire to  be  published  as  therein  provided.  The  only  class 
therein  mentioned  in  which  such  ordinances  might  for  a 
moment  be  considered  as  belonging,  is  the  class  "providing 
for  the  imposition  of  a  new  duty."  New  obligations  or  du- 
ties result  to  the  city  from  the  acceptance  of  streets, 
namely,  the  obligation  on  the  part  of  the  city  to  repair,  etc. 
But  it  cannot  be  said  that  an  ordinance  accepting  a  street 
is  one  ^'providing''  for  the  imposition  of  a  new  duty.  More- 
over, it  is  doubtful  if  by  "duties"  in  that  connection  the 
Charter  refers  to  duties  imposed  upon  the  city  itself.  The 
reference  is  to  duties  imposed  by  the  city  upon  others.  A 
city  does  not  impose  duties  on  itself;  these  are  imposed  by 
law. 

Respectfully, 

Franklin  K.  Lane. 


Mayor's  Approval.  —  Publication.  —  Ordinances  and  Resolutions 
Which  Require  Same. — Construction  of  Conflicting  Provisions 
of  Charter  as  to  Expenditure  of  Public  Moneys. 

March  2S,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  193  re- 
questing an  opinion  (1)  "as  to  what  ordinances  and  resolu- 
tions must  be  sent  to  the  Mayor  for  his  approval  under  ec- 
tion  16,  Chapter  I,  Article  II  of  the  Charter,  and  (2)  as  to 
what  ordinances  and  resolutions  must  be  published  in  the 
official  newspaper  under  Section  13  of  the  same  chapter, 
particular  attention  being  called  to  the  last  clause  of  Sec- 
tion 19  of  said  chapter,  which  provides  that  'all  resolutions 
directing  the  payment  of  money  other  than  salaries  and 
wages,  when  the  amount  exceeds  |r)00,  shall  be  published 
for  five  successive  days  in  the  official  paper.'  " 

(I.)     Section  16   cited    in  your   resolution   provides   that 
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''every  bill  and  every  resolution  as  hereinbefore  provided, 
which  shall  have  passed  the  board  and  shall  have  been  duly 
authenticated  shall  be  presented  to  the  Mayor  for  his  ap- 
proval.*' I  presume  that  the  doubt  in  your  minds  is  as  to 
the  significance  of  the  expression  ''as  hereinbefore  pro- 
vided." 

The  chapter  in  which  this  section  is  found  deals  with  the 
Board  of  Supervisors  as  the  legislative  body  of  the  munici- 
pality, prescribes  the  number  of  its  members  and  their  qual- 
ifications, how  many  shall  constitute  a  quorum,  what  gen- 
eral parliamentary  powers  it  shall  enjoy,  who  shall  preside 
at  its  meetings,  when  it  shall  meet,  the  form  which  must  be 
followed  in  giving  expression  to  the  legislative  will,  the 
number  of  members  required  to  pass  an  ordinance,  how 
bills  may  be  reconsidered  and  when,  what  bills  and  resolu- 
tions require  publication,  when  the  Mayor  may  exercise  his 
power  of  veto  and  when  ordinances  shall  go  into  effect. 
These  and  other  provisions  precede  Section  16.  And  there 
are  no  other  provisions  of  the  Charter  covering  this  same 
ground  or  modifying  these  provisions  so  far  as  they  refer 
to  the  manner  in  which  the  legislative  work  of  the  Board 
of  Supervisors  shall  be  conducted. 

It  would  appear,  therefore,  to  have  been  the  intention  of 
the  Freeholders  that  the  Mayor  shall  have  the  power  to  veto 
or  approve  all  bills  or  resolutions  which  may  become  ordi- 
nances, it  being  later  said  in  Section  16  that  "if  the  Mayor 
shall  sign  such  bill  or  resolution  it  shall  then  become  an 
ordinance."  That  is  to  say  whenever  the  Board  of  Super- 
visors performs  a  legislative  act  its  action  is  subject  to  the 
approval  of  the  Mayor.  This  would  include  ordinances  fix- 
ing the  tax  levy  (Sec.  13,  Chap.  I,  Art.  II),  and  ordinances 
fixing  gas,  electric  light,  water  and  other  rates  (Sub.  14, 
Sec.  I,  Chap.  II,  Art.  II),  it  being  required  in  the  last-men- 
tioned provision  that  such  rates  shall  be  fixed  by  ordinance. 

(2.)     Section  13,  referred  to  in  your  communication,  pro- 
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vides  that  ••overj  bill  or  resolution  providing  for  any  spe- 
cific improvement,  or  the  granting  of  any  franchise  or  privi- 
lege, or  involving  the  lease,  appropriation  or  disposition  of 
public  property,  or  the  expenditure  of  public  money,  except 
sums  less  than  two  hundred  dollars,  or  levying  any  tax  or 
assessment,  and  every  ordinance  providing  for  the  imposi- 
tion of  a  new  duty  or  penalty,  shall,  after  its  introduction, 
be  published  in  the  official  newspaper,  with  the  ayes  and 
noes,  for  at  least  five  successive  days  (Sundays  and  legal 
holidays  excepted)  before  final  action  upon  the  same." 
,  I  take  it  that  no  question  has  arisen  as  to  what  resolu- 
tions or  bills  should  be  published  in  accordance  with  this 
section,  except  as  to  resolutions  directing  the  payment  of 
money.  Section  13  requiring  publication  of  all  resolutions 
or  bills  "involving  the  expenditure  of  money  except  sums 
less  than  two  hundred  dollars  (|200)"  whereas  Section  19  of 
the  same  chapter  requires  the  publication  of  all  resolutions 
"directing  the  payment  of  money  other  than  salaries  or 
wages  when  the  amount  exceeds  five  hundred  dollars 
(1500)." 

This  conflict  is  evidently  the  result  of  inadvertence,  pos- 
sibly arising  from  a  clerical  error.  The  language  of  Sec- 
tion 13  is  in  greater  part  that  of  the  Consolidation  Act 
(Sec.  68),  in  which  the  amount  was  five  hundred  dollars. 
And  I  think  that  the  rule  that  the  later  provision  (Sec  19) 
should  govern  might  be  well  invoked  and  applied  here. 

Only  those  bills,  resolutions  and  ordinances  which  the 
Charter  requires  to  be  published  need  to  be  so  published, 
in  the  absence  of  any  rule  or  ordinance  requiring  otherwise. 

Respectfully, 

Franklin  K.  Lane 
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Recording  Sales. — Definition  of  Duty  Imposed  on  County  Clerk  to 
Record  Returns  of  Sales  of  Real  Estate  Made  by  Commis- 
sioners and  Referees  in  Foreclosure  or  Partition  Proceedings. 

March  SO,  1900. 
The  County  Clerk. 

Sir:  In  reply  to  your  request  for  an  opinion  as  to 
whether  or  not  you  "must  record  in  a  book  kept  for  that 
purpose  all  returns  of  sales  of  real  estate,  made  by  Com- 
missioners, Referees,  etc.,  under  foreclosure  or  partition 
proceedings  in  the  same  manner  as  sales  of  real  estate  sold 
under  execution,"  I  am  of  opinion  that  the  law  does  not 
impose  such  duty  upon  you. 

Section  683  of  the  Code  of  Civil  Procedure  provides  that 
"if  any  real  estate  is  levied  upon,  the  clerk  must  record  the 
execution  and  the  return  thereto  at  large,  .  .  .  in  a  book 
to  be  called  the  'execution  book,'  "  etc.  This  is  the  only 
provision  of  our  law  which  compels  recordation  by  the 
County  Clerk  in  such  matters,  so  far  as  I  have  been  able 
to  discover. 

If  this  language  does  not  cover  the  recording  of  returns 
of  sales  by  sheriffs  or  commissioners  in  foreclosure  proceed- 
ings, or  by  referees  in  partition  suits,  then  there  is  no  law 
so  far  as  known  to  me  enjoining  such  duty  upon  the  clerk. 

The  section  only  requires  recording  in  the  execution  book 
where  "real  estate  has  been  levied  upon."  And  the  ques- 
tion arises — In  cases  of  foreclosure  or  partition,  is  real 
estate  levied  upon?  I  can  find  no  reason  for  any  levy  in 
such  cases  nor  can  I  find  any  evidence  of  levy  in  the  pro- 
cedure actually  employed  in  carrying  out  the  decree  of 
the  court  in  suits  of  that  character. 

The  purpose  of  a  levy  as  stated  by  Mr.  Freeman  in  his 
work  on  Executions,  Sec.  280,  is,  "by  some  overt  act,  to  take 
the  property  from  the  custody  of  the  defendant  and  place 
it  in  the  custody  of  the  law."  In  partition  and  foreclosure 
cases,  the  real  estate  is  already  in  the  custody  of  the  law, 
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and  the  particular  proi)erty  to  be  affected  is  specifically 
described  in  the  pleadings,  in  the  notice  of  Us  pendens  and 
in  the  decree  of  the  court.  The  decree  is  also  recorded  by 
the  Clerk.  So  that  there  is  no  further  need  of  permanent 
record  to  describe  the  property  involved,  nor  could  a  formal 
levy  place  the  property  any  more  completely  within  the 
custody  of  the  law  than  it  already  is  in  such  cases.  The  ob- 
ject of  a  levy  is  therefore  wanting  and  a  levy  in  such  cases 
is  unnecessary.  (Bank  of  British  Columbia  vs.  Page,  7  Ore., 
454;  Ward  vs.  Colvin,  5  Hill  (N.  Y.),  228;  and  see  Bagley 
vs.  Ward,  37  Cal.,  121,  132.) 

Turning  now  from  the  necessity  for  a  levy,  to  the  actual 
procedure  followed,  I  find  that  as  a  matter  of  fact  no  levy 
is  made  in  such  cases.  Section  688  of  the  Code  of  Civil  Pro- 
cedure provides  that  real  property  may  be  levied  upon,  or 
as  there  stated,  "attached  upon  execution"  in  the  same 
manner  as  upon  writs  of  attachment.  The  latter  procedure 
is  described  in  Section  542,  preceding,  wherein  it  is  pro- 
vided that  to  attach  real  property,  a  copy  of  the  writ  must 
be  filed  with  the  Kecorder,  together  with  a  description  of 
the  land,  and  a  copy  also  served  upon  the  occupant,  or, 
where  there  is  no  occupant,  posted  upon  the  land.  Neither 
this  procedure  nor  any  substantially  like  it  is  pursued  by 
sheriffs  or  commissioners  in  foreclosure  cases  nor  by  refer- 
ees in  partition  suits;  nor  is  there  any  reason  why  it  should 
be.  On  the  contrary,  the  practice  is  to  proceed  at  once  in 
accordance  with  the  decree  of  the  court  and  the  order  of 
sale,  to  advertise  the  property  and  sell  it  without  any  levy 
whatever. 

There  being  no  actual  levy  therefore,  nor  any  necessity 
for  a  levy,  in  the  cases  under  discussion,  there  is  no  legal 
obligation  resting  upon  the  Clerk  to  record  in  the  execu- 
tion book  the  returns  of  sales  of  real  estate  made  in  fore- 
closure or  partition  cases. 
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Of  course  in  this  opinion  I  do  not  mean  to  refer  to  sales 
of  real  property  made  under  general  executions  issued  in 
foreclosure  cases  where  there  is  a  deficiency  judgment. 

Respectfully, 

Franklin  K.  Lane. 


Public  Streets.— Official  Grade  at  the  Corner  of  Sixth  and  Bryant 
Streets.— Provisions  of  Ordinance  No.  608  Repealed  by  Con- 
flicting Provisions  in  Ordinance  No.  684. 

April  3,  1900. 

The  Board  op  Public  Works. 

Gentlemen:  Your  communication  of  March  8  requests 
an  opinion  as  to  whether  the  grade  at  the  corner  of  Sixth 
and  Bryant  streets  established  by  order  684  superseded  that 
fixed  by  Ordinance  608. 

Ordinance  608  was  adopted  July  10th,  1854,  establishing 
the  grades  in  detail  without  any  accompanying  maps  or 
profiles.  There  was  no  legislative  authority  empowering 
the  Supervisors  to  establish  official  grades  other  than  the 
general  language  found  in  the  Incorporation  Act  of  1851, 
(Stats.  1851,  p.  357)  to-wit:  ''The  Common  Council  shall 
have  power  within  the  city  to  pass  all  proper  and  necessary 
laws  for  the  laying  out,  making,  opening,  widening,  regulat- 
ing and  keeping  in  repair  all  streets,  roads,  bridges,  fences," 
etc.  Ordinance  608  was  never  ratified  by  the  Legislature 
and  its  validity  has  never  been  passed  upon  by  the  Supreme 
Court  of  this  State. 

In  1862  the  legislature  passed  an  act  entitled  "An  act 
to  establish  the  lines  and  grades  of  streets  in  the  City  and 
County  of  San  Francisco  (Stat.  1862,  p.  407)."  And  in  April, 
1864,  another  act  was  passed,  having  the  same  title,  and 
amendatory  of  the  former  act.  (Stats.  1863-64,  p.  460.) 
By  both  acts  the  City  and  County  of  San  Francisco  was 
authorized  to  establish  the  lines  and  grades  of  the  streets 
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within  the  limits  of  the  city  as  established  in  1851,  and  for 
that  purpose  a  board  of  engineers  was  created.  The  final 
report  of  this  Board  of  Engineers,  signed  by  George  C.  Pot- 
ter, City  and  County  Surveyor,  and  Thaddeus  K.  Brooks, 
was  filed  on  October  17th.  1864,  and  after  consideration  and 
compliance  with  the  provisions  of  the  statute  relative  to 
giving  public  notice,  etc.,  the  Board  of  Supervisors  finally 
passed  Order  6S4  on  January  28th,  1866,  which  was  ap- 
proved on  January  30th  by  B.  P.  Coon,  the  Mayor.  This 
order  established  the  lines  and  grades  of  streets  in  the 
City  and  County  of  San  Francisco  west  and  south  of  Larkin 
and  Ninth  streets,  within  the  boundaries  of  the  City  and 
County  of  San  Francisco  as  defined  in  the  Act  of  1851. 
Section  1  of  Order  684  is  as  follows:  "Section  1.  That  the 
survey  maps,  profiles  and  block  book  aforesaid,  be  Jind 
they  are  hereby  approved  and  adopted,  and  that  said  maps, 
profiles  and  block  book  do  stand  as  the  legal  and  valid  offi- 
cial plan  of  the  City  and  County  of  San  Francisco  to  de- 
termine the  lines  of  the  streets  and  the  grades  thereof,  as 
provided  by  the  act  of  the  Legislature  aforesaid." 

This  ordinance  was  ratified  by  the  Act  of  March  Sth, 
1866  (Stats.  1865-6,  p.  166),  and  was  further  ratified  by  the 
Act  of  March  25th,  1874  (Stats.  1873-4,  p.  590),  establishing 
the  grades  as  adopted  by  Order  684,  as  the  official  grades  of 
the  side  streets,  lanes,  alleys,  etc.,  where  they  intersect  the 
main  streets  on  which  grades  had  been  established  by  the 
said  Order  684.  That  the  maps  and  profiles  prepared  un- 
der the  Acts  of  1862  and  1864  above  mentioned  and  adopted 
by  Order  684  are  valid  and  official  is  held  in  Chambers 
vs.  Satterlee,  40  Cal.,  497;  Brook  vs.  Horton,  68  Cal.,  554; 
Himraelman  vs.  Hoadley,  44  Cal.,  213,  225;  Diggins  vs.  Hart- 
Bhorne,  108  Cal.,  154,  159. 

It  is  a  well  established  rule  of  law  that  the  power  to 
improve  and  grade  a  street  is  a  continuing  one,  not  ex- 
hausted by  the  first  exercise.  (Dillon's  Municipal  Corpora- 
tions (1th  ed.)  par.  685;  Shaw  is.  Crocker,  42  Cal.  435;  Jen- 
nings vs.  Le  Roy,  63  Cal.,  397.) 
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By  Section  5  of  Order  684,  all  orders  and  resolutions  and 
parts  of  resolutions  conflicting  with  said  order  are  repealed. 
Therefore  Ordinance  684  repeals  Order  608  so  far  as  they 
conflict.  The  grades  in  question  conflicting,  it  must  be  held 
that  the  grade  established  by  Order  684  is  the  valid  official 
grade  and  takes  precedence  over  the  grade  established  by 
Ordinance  608  for  the  intersection  of  Sixth  and  Bryant 
streets. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Liability  to  Assessment  of  Personal  Property  Owned 
by  Army  or  Navy  Officer  Residing  in  the  City  and  County, 
Where  Such  Property  Is  not  Within  Army  Quarters. 

April  4  1900. 
The  Assessor. 

Sir:  In  your  communication  of  March  19th,  1900,  you 
ask:  ''Is  the  personal  property  (furniture,  household  effects, 
etc.)  of  a  United  States  army  or  navy  officer  in  active  ser- 
vice and  stationed  in  this  city,  taxable  in  this  city?" 

A  United  States  army  or  navy  officer,  as  an  owner  of 
household  furniture  or  other  property,  stands  on  common 
ground  with  other  residents  and  citizens,  and  his  property, 
not  within  army  quarters,  stands  as  much  in  need  of  state 
and  municipal  protection  as  any  other  kind  of  property, 
or  as  the  propertj'^  of  any  other  person,  and  should  be  sub- 
ject to  corresponding  burdens  and  duties. 

Finley  vs.  City  of  Philadelphia,  (.32  Pa.  St.,  381)  is  a  case 
directly  in  point.  An  army  officer  stationed  in  Philadelphia 
claimed  exemption  from  taxation  on  his  household  furni- 
ture because  he  was  a  United  States  army  officer  stationed 
there  on  duty,  with  no  intention  of  acquiring  a  domicile 
there.  The  court  says  in  its  opinion :  ''Is  this  a  valid  ground 
of  exemption?    We  think  not.  There  is  nothing  very  poetic 
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about  tax  laws.  Wherever  they  find  property,  except  what 
is  devoted  to  public  and  charitable  uses,  they  claim  a  con- 
tribution for  its  protection,  without  any  special  respect  to 
the  owner  or  his  occupation,  and  without  reflecting  much 
on  questions  of  geuerositj^  or  courtesy."  Holding  that  the 
household  furniture  of  such  officer  is  liable  to  taxation  in 
the  city  where  he  is  stationed  on  duty. 

Eespeetfully, 

Franklin  K.  Lane. 


Public  Streets. — Construction  of  Charter  Provisions  Governing  the 
Tearing  Up  of  Public  Streets  for  the  Purpose  of  Laying 
Sewers,  Conduits,  Pipes.  Wires  and  Tracks. 

April  5,  1900. 
The  Board  of  Public  Works. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
February  2Sth,  requesting  my  opinion  as  to  "the  procedure 
contemplated  by  the  provisions  of  Section  9,  Chapter  I, 
Article  VI,  of  the  Charter,  in  the  application  of  said  pro- 
visions to  the  work  now  being  done,  and  in  the  future  to 
be  done,  by  persons,  companies  and  corporations  in  the 
opening  or  tearing  up  of  streets,  lanes,  alleys  places  and 
courts,  for  the  purpose  of  laying  down  and  constructing 
railroad  tracks;  laying  telephone  and  telegraph  wires,  and 
wires  for  electric  lighting  and  power;  constructing  drains 
and  sewers;  and  laying  down  and  taking  up  of  gas,  steam 
and  water  pipes;  pneumatic  or  other  tubes  and  pipes." 

Subdivision  9  of  Section  9,  above  referred  to,  reads  in 
part  as  follows: — 

"When  at  any  time  any  person,  company  or  corporation 
desires  to  have  opened  or  torn  up  the  roadway  of  any  street, 
lane,  alley,  place  or  court,  in  the  city  and  county,  for  any 
purpose,  a  written  application  shall  be  made  to  the  Board 
of  Public  Works  for  permission  to  do  so.    The  Board  shall 
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thereupon  make  an  estimate  of  the  expense  of  opening  or 
tearing  up  such  street,  lane,  alley,  place  or  court  and  restor- 
ing the  same  to  as  good  a  condition  as  it  was  in  before  said 
opening  or  tearing  up.  Such  person,  company  or  corpora- 
tion must  thereupon  deposit  the  amount  of  such  estimate 
with  the  Board  of  Public  Works,  which  shall  thereupon 
pay  the  same  into  the  General  Fund. 

"The  Board  shall  thereupon  proceed  to  open  or  tear  up 
said  street,  lane,  alley,  place  or  court,  as  in  said  applica- 
tion requested,  and  shall  at  the  proper  time  restore  such 
street,  lane,  alley,  place  or  court  to  as  good  a  condition  as 
it  was  in  before  said  opening  or  tearing  up.  Contracts 
for  the  doing  of  such  work  by  the  Board  may  be  let  by  it 
in  the  manner  provided  in  this  chapter,  or  the  work  may, 
at  the  option  of  the  Board,  be  done  by  day's  labor." 

This  subdivision  was  evidently  not  in  the  original  draft 
of  the  section,  as  it  does  not  open  with  the  words  used  in 
all  the  other  subdivisions  of  the  section,  and,  while  all  the 
preceding  provisions  are  made  dependent  upon  ordinances 
of  the  Supervisors,  Subdivision  9,  the  last  of  the  group, 
would  appear  to  be  an  independent  and  self-sufQcient  pro- 
vision. 

In  Subdivision  1  of  the  same  section,  the  Board  of  Pub- 
lic Works  is  given  charge,  superintendence  and  control, 
under  such  ordinances  as  may  from  time  to  time  be 
adopted  by  the  Supervisors,  of  all  public  ways,  streets, 
avenues,  lanes,  alleys,  courts,  roads  and  boulevards  now 
opened  in  the  city  and  county,  of  the  manner  of  their  use 
and  of  all  work  done  upon,  over  or  under  the  same,  and  is 
given  exclusive  authority  to  prescribe  rules  and  grant  per- 
mits in  conformity  with  the  ordinances  of  the  Supervisors, 
for  the  building  or  placing  of  cellars  or  vaults  under  the 
streets  or  sidewalks,  the  laying  down  and  construction  of 
railroad  tracks  in  the  streets,  the  erection  of  telegraph  and 
telephone  poles  and  poles  for  electric  lighting  and  the  lay- 
ing under  the  surface  of  the  streets  of  telegraph  or  tele- 
l)hone  wires  and  wires  for  electric  lighting  and  power,  the 
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laying  down  or  taking  up  of  gas,  steam  and  water  pipes 
and  sewers  and  drains,  etc.  And  it  is  further  provided  that 
"without  such  permission  in  writing  from  said  Board,  no 
person  shall  do  anj-  of  the  acts  enumerated." 

Thus  far  the  Charter  contemplates  that  the  custom  here- 
tofore obtaining  in  this  city,  as  in  others,  of  granting  per- 
mits for  such  work  as  necessitates  excavation  of  the  street 
shall  continue.  But  Subdivision  9  introduces  a  new  plan 
of  procedure  and  one  manifestly  in  conflict  with  the  pro- 
visions of  Subdivision  1  as  we  have  seen,  and  likewise  of 
numerous  other  provisions  of  the  Charter.  To  reconcile 
this  conflict,  resort  must  be  had  to  such  construction  as 
will  permit  both  provisions  to  be  effective,  if  such  con- 
struction is  possible.  The  only  construction  which  will  al- 
low this  is  one  that  distinguishes  between  (1)  the  permis- 
sion to  use  the  public  street  either  overhead,  on  the  sur- 
face, or  underneath,  for  some  desired  purpose,  and  (2)  the 
permission  to  have  the  roadway  torn  up  in  order  to  do  some 
work  beneath  it.  And  while  this  construction  is  not  alto- 
gether satisfactory,  calling  as  it  does  for  an  extreme  re- 
finement of  the  language  used  in  Subdivision  1,  it  is  the 
only  one  which  does  not  entirely  nullify  the  value  of  Sub- 
division 9,  and  with  a  view  to  preserving  the  latter  subdi- 
vision, I  shall  here  adopt  such  construction. 

As  to  other  provisions  of  the  Charter  which  deal  with 
specific  classes  of  street  work,  the  general  language  of  Sub- 
division 9  must  be  treated  as  limited  thereby,  in  order  to 
make  the  conflicting  provisions  reasonable  and  save  them 
from  being  absurd.  For  instance,  the  Charter  contains 
street  improvement  provisions  much  like  those  found  in 
the  Vrooman  Act.  Such  provisions  would  be  nullified  in 
greater  part  were  Subdivision  9  allowed  to  govern.  If 
when  the  roadway  of  a  street  is  to  be  torn  up  "for  any  pur- 
pose" the  Board  of  Public  Works  must  do  the  work  of  ex- 
cavating and  restoring,  it  would  follow  that  practically  all 
street  work  must  be  done  by  the  city,  for  it  is  impossible  to 
repave  a  street  unless  the  old  pavement  is  torn  up,  and  im- 
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possible  to  grade  unless  excavating  and  filling  are  done. 
Express  provisions  are  to  be  found  in  Chapter  II,  permit- 
ting grading  by  property  owners;  and  by  the  simple  oider 
of  the  Board  of  Public  Works,  property  owners  may  be 
required  to  repair  a  street  and  put  it  in  proper  condition 
for  public  traffic.  If  then  the  expression  "for  any  purpose" 
found  in  Subdivision  9,  is  construed  as  including  such 
street  improvements  as  are  elsewhere  in  the  Charter  ex- 
pressly provided  for,  the  main  body  of  the  provisions  re- 
lating to  such  improvements,  is  destroyed.  This  cannot 
have  been  the  legislative  intention.  It  must  follow  there- 
fore, that  it  was  not  intended  by  the  subdivision  under 
consideration  to  control  the  great  body  of  what  is  generally 
known  as  street  improvements. 

Again,  when  such  work  as  sewering,  grading  and  paving 
is  undertaken  upon  a  street,  the  whole  to  be  completed 
under  a  single  contract,  there  could  be  no  opportunity  for 
the  exercise  of  the  duties  imposed  by  Subdivision  9  upon 
the  Board  of  Public  Works  because  it  would  be  idle  to 
speak  of  "restoring  the  street  to  as  good  a  condition  as  it 
was  before  said  opening  or  tearing  up,"  as  stated  in  Sub- 
division 9,  if  such  previous  condition  was  one  not  satisfac- 
,tory  to  the  city  and  so  seriously  requiring  improvement 
as  to  make  necessary  an  order  by  the  Board  of  Supervisors 
or  the  Board  of  Public  Works  that  such  work  should  be 
done.  Nor  would  the  purpose  of  the  law  be  effected  by 
making  it  applicable  to  the  work  of  laying  sewers  in  sand 
hills  where  there  is  no  "roadway." 

But  in  the  streets  now  used  it  would  be  contrary  to  this 
provision  of  the  Charter  to  open  the  street  for  such  tem- 
porary purpose  as  the  laying  of  a  side  sewer  without  having 
the  work  of  digging  and  repairing  the  street  done  by  the 
Board  of  Public  Works.  The  provision  can  be  given  effect 
in  such  cases  as  this  without  doing  violence  to  other  parts 
of  the  Charter. 

I  am  inclined  to  the  view  that  gas,  electric  light  and 
water  corporations  are  not  governed  by  the  provisions  of 
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Subdivision  9  being  protected  therefrom  by  Section  19  of 
Article  XI  of  the  Constitution,  which  gives  to  such  cor- 
porations the  "privilege  of  using  the  streets  and  laying 
down  pipes  and  conduits  therein  and  connections  therewith" 
subject  only  to  "general  regulations  for  damages  and  in- 
demnity for  damages."  The  work  itself  must  be  done  under 
direction  of  the  Board  of  Public  Works,  but  not  by  the 
Board. 

Telephone,  telegraph  and  power  companies,  on  the  other 
hand,  should  comply  with  this  provision  of  the  Charter  in 
the  laying  of  conduits  in  the  street.  These  companies  are 
not  included  in  the  section  of  the  constitution  above  quoted. 

In  the  laying  down  of  street  railroad  tracks  and  the  pre- 
paring of  the  street  for  the  operation  of  the  road,  certain 
street  work  may  be  necessary.  This  the  street  railroad  cor- 
porations are  themselves  expressly  required  by  law  to  do, 
the  obligation  resting  upon  them  to  keep  the  street,  be- 
tween their  tracks  and  two  feet  on  each  side  thereof,  paved 
and  in  repair.  (Section  498,  Civil  Code.)  The  Charter  also 
expressly  provides  for  an  arbitrary  order  by  the  Board  of 
Supervisors  upon  such  street  railroad  corporations,  direct- 
ing them  to  i)ave  or  macadamize  "the  portion  of  the  street 
required  by  law  to  be  paved  or  macadamized"  by  such  cor- 
poration. (Article  VI,  Chapter  II,  Section  24.)  In  this  pro- 
vision the  Charter  recognizes  the  duty  of  the  corporation 
as  being  that  defined  by  the  general  law  and  virtually 
adopts  such  general  provision  as  part  of  the  Charter.  Under 
this  provision  the  railroad  corporation  must  do  the  work 
and  restore  the  street  itself,  as  prescribed  in  the  general 
statute.  There  is  no  provision  of  the  Charter  purporting  to 
relieve  it  from  such  obligation. 

In  general.  Subdivision  9  should  be  enforced  wherever 
it  does  not  conflict  with  some  express  provision  of  the 
Charter,  or  State  Constitution,  or  the  general  law — where 
the  latter  is  applicable — under  which  provision  the  right 
to  open  a  street  is  conferred  upon  a  person  for  a  specific 
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purpose,  or  the  duty  is  specifically  imposed  upon  a  person 
to  restore  the  same. 

Respectfully, 

Franklin  K.  Lane. 


Public  Streets. — As  to  Permission  to  Temporarily  Locate  Building 
on  Water  Front  and   Remove  Building  Over  Streets. 

April  9,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  have  your  Resolution  (No.  235)  requesting 
my  opinion  as  to  the  power  of  your  Board  to  grant  an  ap- 
plication ''for  permission  to  remove  a  boat  house  and  locate 
the  same  temporarily  on  the  beach  at  the  foot  of  Larkin 
street." 

The  exact  situation  of  the  desired  location  is  not  shown 
either  in  your  resolution  or  in  the  original  application  re- 
ferred to  therein  and  on  file  in  your  office.  It  is  not  possible 
for  me  to  determine  without  an  accurate  description  of  the 
land  and  an  abstract  of  title,  in  whom  the  title  to  the  prop- 
erty concerned  may  be  vested.  T  assume,  however,  from  the 
fact  that  the  application  is  made  to  your  Board,  that  it  is 
not  property  over  which  the  state  or  any  private  individual 
has  control,  for  in  either  of  such  instances  it  is  hard  to  see 
of  what  use  a  permit  from  your  Board  would  be  to  the  ap- 
plicants. 

If,  then,  it  is  property  controlled  by  the  city,  it  may  be 
either  land  owned  by  the  city  and  subject  to  lease,  or  land 
within  the  boundaries  of  public  streets  or  other  reserva- 
tions for  public  use.  In  the  first  instance — that  is,  if  it  is 
land  subject  to  lease — it  can  only  be  leased  after  public  bid- 
ding in  the  manner  laid  down  in  Subdivision  32,  Section  1, 
Chapter  II,  Article  II,  of  the  Charter. 

In  case  the  site  of  the  desired  location  is  within  street 
limits,  then  I  am  of  the  opinion  that  your  Board  has  no 
power  to  grant  the  application  for  a  permit,  but  that  the 
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Board  of  Public  Works  has  such  power  under  Subdivision 
1,  Section  9,  Chapter  I,  Article  VI,  of  the  Charter,  subject 
to  and  in  conformity  with  a  general  ordinance  of  the  Super- 
visors. 

It  is,  of  course,  beyond  question  that  neither  the  Board 
of  Public  Works  nor  any  other  branch  of  the  municipal 
government  can  grant  a  permanent  right  to  any  one  to  use 
a  public  street  for  a  private  purpose.  Any  permit  that  may 
be  granted  can  be  but  temporary  in  its  character;  it  con- 
fers no  right  at  all  in  a  legal  sense,  but  is  a  simple  license 
which  is  revocable  at  any  time  by  the  granting  power. 

Regarding  the  ''permission  to  remove"  the  boat  house 
mentioned  in  the  resolution,  there  is  nothing  to  indicate 
whether  the  removal  is  to  be  made  through  the  streets  of 
the  city  or  not.  If  such  removal  is  desired  to  be  made 
through  the  streets,  then  the  Board  of  Public  Works  is  the 
body  vested  with  power  to  act  upon  that  part  of  the 
application.    (See  Subdivision  1  of  Section  9,  supra.) 

Respectfully, 

Franklin  K.  Lane. 


Franchises. — Power  to  Permit  Steam  Railroad  Not  Having  Fifty 
Miles  of  Road  in  Operation  to  Enter  the  City  and  County  and 
Pass  Over  Public  Streets. 

April  10,  1900. 

The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  177  re- 
questing me  "to  examine  and  report  upon  the  petition  of  the 
Bay  and  Coast  Railway  Company  (filed  January  29,  1900) 
for  permission  to  operate  a  double-track  steam  railroad 
along  and  upon  certain  streets,  and  to  render  an  opinion  as 
to  whether  this  l)oard  lias  power  to  grant  such  a  franchise 
under  the  charter,  where  the  petitioners  have  not  uuder 
their  control  and  in  operation  fifty  miles  of  road  entering 
this  city  and  county." 
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The  charter  reads:  Section  1,  Chapter  II.,  Article 
II.  "The  Board  of  Supervisors  shall  have  power: 
....  Subdivision  28.  "To  allow,  any  transconti- 
nental or  other  railroad  company  having  not  less 
than  fifty  miles  of  road  actually  constructed  and  in 
operation  to  enter  the  city  and  county  with  its  road 
and  run  its  cars  to  the  water  front  at  the  most  suitable  point 
for  public  convenience.  No  exclusive  right  shall  be  granted 
to  any  railroad  company;  and  the  use  of  all  such  rights 
shall  at  all  times  be  subject  to  regulation  by  the  Super- 
visors." 

One  possible  construction  of  this  provision  is  that  it  is 
thereby  intended  to  prevent  the  entrance  into  this  city  and 
county,  of  any  railroad  not  having  fifty  miles  of  road  in 
operation  at  the  time  when  the  franchise  is  applied  for. 
But  the  language  of  the  subdivision  is  not  of  a  character  to 
make  evident  such  intention;  it  is  not  in  any  sense  inhib- 
itory. And  it  is  not  to  be  readily  believed  that  it  was  the 
purpose  of  the  charter  makers  to  seal  the  gates  of  this  city 
against  all  railroads  except  such  as  could  show  an  estab- 
lished line  longer  than  that  from  San  Francisco  to  San  Jose. 
Such  interpretation  would  bar  further  electric  and  steam 
railroad  connection  with  all  the  suburbs  of  the  city  to  the 
southward  and  give  a  permanent  monopoly  in  such  traffic  to 
the  roads  already  existing.  The  Charter  does  not  elsewhere 
contain  evidence  of  so  extremely  conservative  a  purpose  as 
would  be  manifest  under  such  construction.  And  it  is  to 
be  seriously  questioned  if  such  provision  would  not  be  con- 
trary to  state  policy,  and  beyond  the  scope  of  a  municipal 
charter.  As  was  said  by  Chief  Justice  Beatty  in  People  vs. 
Craycroft  (111  Cal.,  544,  547) :  "It  is  the  policy  of  this  state 
to  encourage  the  building  of  railroads,  and  a  corporation 
complying  with  the  statutory  prerequisites  acquires,  among 
other  things,  the  right  to  construct  and  operate  its  road 
between  the  termini  named  in  its  articles  of  incorporation. 
In  the  exercise  of  this  right  it  may  pass  through  cities  and 
towns  along  its  route,  if  they  are  willing  to  grant  the  priv- 
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ilege.  Generally  it  is  to  the  interest  of  such  towns  and 
cities,  as  well  as  of  the  railroad  company,  to  have  the  road 
pass  through  the  corporate  limits,  and  it  is  not  to  be  sup- 
posed that  the  legislature  intended  to  make  it  impractica- 
ble, if  not  impossible  for  the  builders  of  the  road  and  the 
governing  bodies  of  the  cities  and  towns  along  the  route  to 
promote  their  mutual  interests  in  this  way." 

A  more  reasonable  construction  than  that  just  considered 
is  that  subdivision  28  was  intended  as  a  protection  against 
the  acquiring  by  ''paper"  railroads  of  valuable  rights  along 
the  water  front;  that  it  was  a  recognition  of  the  supreme 
value  to  the  city  of  its  harbor,  and  was  expressive  of  a 
determination  to  prevent  railroads  that  were  constructive 
but  not  constructed  from  obtaining  privileges  along  the 
water  front  which  might  later  be  sold  to  the  highest  bidder 
without  the  building  of  a  single  mile  of  track.  Under  such 
construction  it  would  appear  that  the  intention  was  to  re- 
serve such  privileges  for  those  roads  which  are  of  a  trans- 
continental character  or  which  at  least  extend  for  a  con- 
siderable distance  into  the  country,  and  which  could  there- 
fore contribute  materially  to  the  building  up  of  the  com- 
merce of  the  city.  The  Charter  would  thus  say  in  effect, 
that  if  any  railroad  desires  the  privilege  of  running  its  cars 
to  the  water  front  it  must  show  its  good  faith  by  first  build- 
ing and  operating  at  least  fifty  miles  of  road  before  such 
request  can  be  granted.  Thus  interpreted  the  provision  ap- 
pears not  altogether  unreasonable,  at  least  it  does  not  com- 
mit San  Francisco — as  would  the  first  theory — to  a  policy 
such  as  probably  no  city  outside  of  China  has  ever  adopted. 
For,  if  it  were  the  law  that  no  railroad  could  come  into  San 
Francisco  except  one  having  fifty  miles  of  road  in  operation, 
not  only  would  all  possibility  of  further  suburban  roads 
be  cut  off,  but  railroad  lines  of  a  more  extended  character 
would  hesitate  to  make  this  city  their  objective  point;  they 
would  certainly  be  justified  in  turning  toward  some  other 
city  if  they  had  to  build  fifty  miles  of  road — which  might,  as 
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a  matter  of  fact,  bring  them  to  the  very  county  line — before 
they  could  learn  whether  or  not  they  could  enter  this  city. 

I  am  informed  by  one  of  the  freeholders  who  drafted  the 
Charter  that  it  was  their  intention  in  inserting  this  provision 
to  make  it  mandatory  upon  the  Supervisors  to  permit  all 
railroads  having  fifty  miles  of  road  in  operation  to  enter  the 
city  and  run  their  cars  through  the  streets  to  the  water 
front;  that  instead  of  raising  a  barrier  against  the  entry  of 
any  railroad  into  the  city  their  purpose  was  to  put  it  beyond 
the  power  of  the  Supervisors  to  exclude  any  railroad  of  a 
certain  class.  It  is  perhaps  to  be  regretted  that  such  in- 
tention was  not  better  expressed.  In  its  present  form  the 
provision  is  hardly  capable  of  such  interpretation.  Its  lan- 
guage is  that  of  a  grant  of  discretionary  power.  "The 
Board  of  Supervisors  shall  have  power  to  allow."  This  is 
not  the  language  of  command,  and  the  courts  would  cer- 
tainly have  difiSculty  in  discovering  in  this  provision  the 
suggestion  that  it  was  intended  to  be  a  mandate. 

In  conclusion,  the  theory  that  all  railroads  whatsoever 
were  intended  to  be  excluded  from  the  city  excepting  those 
with  fifty  miles  of  road  already  built  is  untenable;  the  con- 
struction which  makes  the  provision  a  limitation,  but  only 
applicable  to  roads  extending  to  the  water  front,  is  not  one 
upon  which  there  is  occasion  to  express  any  opinion  at  this 
time,  for  the  application  for  a  franchise  here  involved  does 
not  extend  the  road  to  the  water  front  line.  I  am  of  opinion 
that  there  is  no  provision  of  the  Charter  limiting  the  power 
of  the  city  to  grant  applications  of  this  character  under  a  two- 
thirds  vote  of  the  Supervisors  as  required  in  Section  470  of 
the  Civil  Code:  "No  railroad  corporation  must  use  any 
street,  alley  or  highway,  or  any  of  the  land  or  water,  within 
any  corporated  city  or  town,  unless  the  right  to  so  use  the 
same  is  granted  by  a  two-thirds  vote  of  the  town  or  city 
authority  from  which  the  right  must  emanate."  Where 
there  is  no  provision  in  the  Charter  controlling  the  same 
matter  it  is,  even  though  a  municipal  affair,  governed  by 
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general  law.  (See  opinion  of  Justices  Harrison  and  Hen- 
shaw,  and  Chief  Justice  Beatty  in  Fragley  vs.  Phelan,  126 
Cal.,  383.) 

Respectfully, 

Franklin  K.  Lane. 


Power  to  Administer  Oath. 

April  11,  1900. 
The  Board   of   Public   Works. 

Gentlemen:  Your  communication  of  March  17th  re- 
quests an  opinion  as  to  whether  or  not  the  secretary  of  your 
Board  has  power  under  the  Charter  to  administer  oaths. 

It  is  my  opinion  that  no  such  power  is  conferred  upon 
your  secretary  as  such.  The  language  of  the  Charter  is  that 
"every  officer  and  every  member  of  any  board  or  committee 
provided  for  in  this  Charter  shall  have  the  power  to  ad- 
minister oaths  and  affirmations."  (Sec.  21,  Art.  XVI.) 
While  for  certain  purposes  a  secretary  of  a  board  is  to  be 
considered  as  an  officer,  he  is  not  an  officer  in  the  sense  in 
which  that  word  is  used  in  the  provision  above  quoted, 
namely,  one  having  similar  power  and  authority  to  that 
possessed  by  the  head  of  a  department. 

Respectfully, 

Franklin  K.  Lane. 
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High  Fences. — Proposed  Regulating  Ordinance. — Power  of  Muni- 
cipal Authorities  to  Limit  the  Height  of  Fences  Used  for  Ad- 
vertising  Purposes. — Street   Advertising. 

April  16th,  1900 

The  Board  of  Supervisors. 

Gentlemen:  I  have  your  communication  of  March  17th, 
accompanied  by  four  forms  of  proposed  ordinances,  re- 
questing my  opinion  as  to  the  suflQciency  of  such  forms. 

Of  the  four  bills  submitted  I  have  selected  the  most 
lengthy  and  comprehensive  one  for  purposes  of  discussion, 
as  embracing  substantially  all  the  points  involved. 

The  cardinal  rule  governing  the  required  character  of 
ordinances  is  that  they  shall  be  uniform  in  operation  and 
not  discriminatory.  This  rule  is  especially  binding  in  cases 
where  the  acts  involved  are  not  injurious  in  themselves  or 
necessarily  of  injurious  tendency. 

Section  1  of  the  form  of  ordinance  under  consideration 
reads  as  follows:  ''Section  1. — It  shall  be  unlawful  for  any 
person,  company  or  corporation  to  erect,  build,  construct  or 
maintain  in  the  City  and  County  of  San  Francisco  any 
fence,  building  or  other  structure  of  or  to  a  greater  height 
than  ten  (10)  feet  from  the  street,  sidewalk  or  ground  where 
the  same  is  erected,  built,  constructed  or  maintained  for  the 
purpose  of  painting  thereon  any  sign  or  advertisement  for 
advertising  purposes,  or  posting  thereon  or  attaching  there- 
to or  thereon  any  bills,  signs  or  other  advertising  matter 
for  advertising  purposes." 

The  form  of  the  section  is  objectionable.  In  the  case  of 
Crawford  vs.  City  of  Topeka,  51  Kan.,  756,  an  ordinance 
similar  in  language  to  this  section  was  held  void.  The 
court  there  said:  "All  statutory  restrictions  of  the  use  of 
property  are  imposed  upon  the  theory  that  they  are  neces- 
sary for  the  safety,  health,  or  comfort  of  the  public;  but  a 
limitation  without  reason  or  necessity  cannot  be  enforced. 
In  what  way  can  the  erection  of  a  safe  structure  for  ad- 
vertising purposes  near  the  front  of  a  lot  endanger  public 
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safety  auy  more  than  a  like  structure  for  some  other  lawful 
purpose?-' 

There  is  an  ordinance  of  the  Board  of  Supervisors  now  in 
existence  covering  substantially  the  same  ground  as  section 
one  of  the  form  submitted  to  me.  The  ordinance  is  No. 
2757  and  purports  to  prohibit  "the  erection  or  maintenance 
of  fences,  framework,  board,  etc.,  of  a  greater  height  than 
ten  feet  above  the  ground  for  painting  or  posting  of  signs 
or  advertisements  thereon."  (Gen.  Ord's.,  345.)  Several 
years  ago  the  validity  of  this  ordinance  was  contested  by  the 
California  Adsigns  Co.  before  Judge  Seawell,  who  decided 
that  the  ordinance  was  discriminatory  and  invalid.  Judge 
Seawell  held  in  that  case  that  an  ordinance  which  discrim- 
inated between  the  height  of  fences  erected  ''for  advertising 
purposes-^  and  other  fences  was  invalid  as  a  police  regula- 
tion, there  being  no  sufficient  ground  for  such  distinction. 
There  is  nothing  essentially  unhealthful  nor  is  there  any- 
thing necessarily  objectionable,  as  interfering  with  proper 
fire  regulations,  in  a  fence  simply  because  it  is  erected  or 
maintained  for  advertising  purposes.  The  fact  that  a  fence 
is  used  for  advertising  purposes  does  not  of  itself  make  it  any 
more  unhealthful  or  more  of  an  obstruction  to  firemen  than 
if  it  had  no  advertisement  upon  it.  Consequently  there  is  no 
rational  distinction  between  fences  used  for  advertising 
purposes  and  other  fences  used  for  lawful  purposes,  so  far 
as  such  regulations  go.  If,  then,  objection  is  made  to  the 
height  of  the  fences  or  their  inflammable  nature  such  objec- 
tion may,  with  just  as  much  reason,  be  urged  against  an 
ordinary  fence  as  one  used  for  purposes  of  advertising.  If 
a  wooden  fence  over  ten  feet  high  is  dangerous  to  health 
or  an  inconvenience  in  case  of  fire,  it  is  so  whether  there  is 
advertising  upon  it  or  not.  And  the  fact  that  an  ordinance 
was  directed  against  fences  of  over  a  certain  height  when 
used  for  advertising  purposes  and  not  against  all  fences  of 
that  h«Mght,  would  cleai-ly  indicate  that  the  ordinance  was 
directed  in  reality, not  against  the  height  of  the  fences  at  all. 
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but  against  the  use  made  of  the  fences.  As  such  use  is  not 
necessarily  dangerous  to  life  or  limb  or  objectionable  as  in- 
terfering with  fire  regulations,  it  cannot  form  the  basis  of  a 
valid  ordinance  along  the  lines  here  proposed. 

It  has  been  held  by  the  Superior  Court  of  another  county 
in  this  state  that  an  ordinance  quite  the  same  as  section  1, 
and  in  the  precise  language  of  another  form  of  ordinance 
which  has  been  submitted  lo  me,  is  valid,  and  within  the 
general  police  power  of  a  city.  But  I  find  that  the  point  here- 
in made,  and  which  was  raised  before  Judge  Seawell,  and  in 
the  Kansas  case  above  cited,  was  not  presented  to  that 
court  and  was  not  considered  in  the  very  able  opinion  of  the 
learned  judge. 

Inasmuch  as  the  bill  under  consideration  purports  by  its 
title  to  regulate  advertising,  any  ordinance  that  you  may 
pass  directed  at  the  height  of  fences  alone  should  be  by  sep- 
arate bill  and  should  contain  such  subject  in  its  title.  (See 
Sec.  11,  Chap.  I,  Art.  II  of  the  Charter.) 

Section  2  of  the  proposed  form  of  ordinance  reads  as  fol- 
lows: "Section  2.  Where  permission  is  given  by  the  Board 
of  Supervisors  or  the  Board  of  Public  Works  to  erect  ob- 
structions of  any  character  whatever  on  the  streets  of  the 
City  and  County  of  San  Francisco,  it  shall  be  unlawful  for 
any  person,  company  or  corporation  to  paint,  paste,  or 
write,  or  otherwise  mark  upon  such  obstruction,  any  bill, 
notice  or  announcement,  or  any  advertising  device  of  any 
character  whatsoever." 

This  section  is  not  open  to  the  objections  mentioned  as  to 
the  first  section  in  any  particular,  and  it  being  your  appar- 
ent intention  to  prohibit  marking  or  posting  upon  such 
temporary  structures  altogether,  it  can  well  be  provided  for 
in  an  ordinance,  there  being  no  need  for  discrimination  be- 
tween instances.  Such  structures  are  on  public  property 
and  can  only  be  erected  after  permit  is  obtained.  It  is 
competent  for  you  to  attach  any  reasonable  condition  to 
the  granting  of  such  permit.    By  an  ordinance  laying  down 
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this  universal  rule  you  are  virtually  making  such  rule  a 
part  and  condition  of  every  permit  that  may  be  granted.  1 
am  of  the  opinion  that  this  is  quite  within  your  power. 

The  proposed  ordinance  continues:  ''Section  3.  It  shall 
be  unlawful  for  any  person,  company,  or  corporation  to 
drive  or  cause  to  be  driven  on  the  streets  of  the  City  and 
County  of  San  Francisco  any  wagon  or  vehicle  carrying 
advertisements,  unless  owned  by  a  storekeeper  or  other 
person  doing  business  in  the  City  and  County  of  San  Fran- 
cisco at  a  fixed  place  of  business,  and  used  for  the  regular 
delivery'  of  goods  sold  by  said  storekeeper,  or  other  person 
doing  business  as  aforesaid.  To  propel  any  street  cars  on 
the  streets  of  the  City  and  County  of  San  Francisco,  having 
advertisements  printed,  pasted  or  painted  on  the  outside  of 
the  said  cars;  to  appear  on  the  streets  of  the  City  and 
County  of  San  Francisco  carrying  banners,  or  boards,  or 
placards  containing  advertising  matter;  to  appear  or  walk 
on  the  streets  of  the  City  and  County  of  San  Francisco,  at- 
tracting or  attempting  to  attract  attention  to  advertising 
matter  by  extraordinary  or  unusual  costume  or  dress,  or  by 
playing  on  musical  instruments  or  by  making  any  unusual 
noises." 

Probably  the  most  practicable  way  of  dealing  with  the 
matters  embraced  in  this  section  is  by  permit,  to  be  issued 
by  the  Board  of  Public  Works  under  a  general  ordinance  of 
the  Supervisors.  The  Charter  provides  that  the  Board  of 
Public  Works  shall  have  charge,  superintendence  and  con- 
trol under  the  ordinances  of  the  Board  of  Supervisors  of  all 
public  streets  and  of  their  use  and  shall  have  exclusive  au- 
thority to  grant  permits  for  the  using  of  the  streets  ''for 
any  purpose  other  than  such  as  ordinarily  and  properly  be- 
longs to  the  public  from  the  dedication  thereof  to  public 
use."  The  use  of  the  streets  for  advertising  purposes  is  an 
extraordinary  use,  not  one  such  as  ordinarily  belongs  to  the 
public.  The  Board  of  Supervisors  may,  therefore,  pass 
(trdiuances  regulating  the  use  of  the  streets  "for  advertising 
purposes,"  the  streets  being  completely  within  public  con- 
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trol  and  the  object  of  their  dedication  being  primarily  for 
purposes  of  travel  and  personal  passage.  The  Board  of 
Supervisors  may  deny  altogether  the  right  to  use  the  street 
in  such  manner  as  to  congest  traffic  or  make  passage  thereon 
dangerous.  And  to  this  end  it  may  prohibit  the  use  of  the 
street  for  advertising  schemes  and  devices  such  as  the  sec- 
tion indicates.  The  Board  of  Public  Works,  in  conformity 
with  such  ordinance,  may  have  the  power  to  grant  permits 
for  such  use  of  the  streets  when  in  their  judgment  such  use 
would  not  lead  to  the  evils  intended  to  be  avoided.  Whether 
the  ordinance  so  provides  or  not,  it  is  to  me  plain  that  no 
business  house  can  be  deprived  of  the  right  to  place  its 
name  and  place  of  business  or  other  identifying  sign  or 
mark  upon  its  wagon  or  carriage,  but  this  would  not,  in  my 
judgment,  be  using  the  street  for  advertising  purposes. 

It  is  almost  if  not  quite  impossible  to  lay  down  hard  and 
fast  rules  by  way  of  ordinance  which  will  cover  all  objec- 
tionable cases  and  at  the  same  time  permit  those  instances 
which  you  deem  unobjectionable  and  are  willing  to  allow. 
The  matter  must,  therefore,  be  confided  to  some  extent  to 
the  discretion  of  the  Board  of  Public  Works  under  an  ordin- 
ance in  which  all  such  advertising  is  prohibited  except  when 
the  Board  of  Public  Works  in  the  exercise  of  proper  discre- 
tion may  grant  a  permit. 

In  the  case  entitled  In  re  Flaherty,  105  Cal.,  558,  an  or- 
dinance was  under  discussion  which  required  those  who 
wished  the  privilege  of  beating  a  drum  in  the  streets  to 
obtain  a  permit  therefor  from  the  president  of  the  Board  of 
City  Trustees.  The  court  upheld  the  ordinance.  I  quote 
from  the  opinion  of  Mr.  Justice  McFarland,  language  which 
seems  quite  as  applicable  to  the  question  herein  considered 
as  to  that  then  before  the  Supreme  Court : 

"The  continuous  or  daily  beating  of  drums  on  the  streets 
of  a  city  would  be  an  intolerable  nuisance,  endangering  the 
safety  of  teams  and  the  occupants  of  vehicles  drawn  by 
animals,  as  well  as  of  pedestrians  liable  to  be  injured  by 
runaways,  and  stunning  the  ears  with  din  so  constant  as  to 
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be  almost  insutferable.  On  the  other  hand  there  is  usually 
no  objection  to  such  noises  on  a  few  special  occasions,  either 
when  there  are  patriotic  celebrations  generally  participated 
in  by  all  the  people,  or  processions  of  a  part  of  the  people 
united  in  civic  societies,  political  parties,  etc.  These  occa- 
sions are  comparatively  few  and  usually  well  known,  so 
that  people  are  prepared  for  them ;  and  the  processions  and 
drums  are  generally  preceded  by  policemen,  who  give  notice 
of  the  approaching  uproar.  But  how  can  these  occasions  be 
provided  for?  By  an  ordinance  which  shall  anticipate  and 
state  in  detail  beforehand  every  occasion  on  which  the 
noises  may  be  made?  Such  a  thing  is  practically  impos- 
sible. Ko  human  foresight  could  conjure  up  all  the  circum- 
stances under  which  the  people  might  want  a  band  (with  a 
drum)  on  the  streets.  It  would  not  do  to  name  legal  holi- 
days alone;  that,  for  obvious  reasons,  would  be  too  narrow 
a  provision.  Neither  would  it  do  to  single  out,  in  addition 
to  legal  holidays  certain  other  ennumerated  days,  as  for  in- 
stance, the  first  Monday  of  every  month;  the  birthday 
of  a  President  of  the  United  States  or  some  other 
distinguished  man  whose  advent  should  be  cele- 
brated with  drums  might  come  on  Tuesday.  Neither 
would  it  be  possible  to  schedule  the  kinds  or  char- 
acters of  occasions  of  which  drum  beats  would  be  a 
necessary  part.  And  so  the  practical  result  of  petitioner's 
contention  is  that  all  persons  must  be  allowed  to  beat  drums 
on  all  occasions  as  they  may  choose,  or  no  person  must  be 
allowed  to  beat  a  drum  on  any  occasion  whatever. 

*'In  dealing  with  this  and  similar  questions,  such  as  re- 
pairs of  wooden  buildings  within  the  fire  limits,  carrying 
concealed  weapons,  using  public  buildings  and  grounds, 
ringing  bells  on  buildings  where  many  operators  are  em- 
ployed, haranguing  on  the  streets  by  lecturers,  preachers, 
etc.,  singing  or  playing  on  musical  instruments  on  the 
streets,  and  the  likt^ — our  federal,  state  and  municipal  gov- 
ernments have  always  recognized  the  practical  impossibility 
of  j)roviding  in  advance  for  proper  exceptional  cases,  and 
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the  necessity  of  giving  to  a  public  officer  some  discretion  in 
the  premises;  and  laws  and  ordinances  based  on  that  prin- 
ciple have  nearly  always  been  upheld  when  subjected  to 
judicial  test.  Laws  are  not  made  upon  the  theory  of  the 
total  depravity  of  those  who  are  elected  to  administer 
them;  and  the  presumption  is  that  municipal  officers  will 
not  use  these  small  powers  villainously  and  for  the  pur- 
poses of  oppression  and  mischief."  See  also,  Commonwealth 
vs.  McCafiferty,  145  Mass.,  384.  Commonwealth  vs.  Davis, 
162  Mass.,  510.  Commonwealth  vs.  Ellis,  158  Mass.,  555. 
Commonwealth  vs.  Plaisted,  148  Mass.,  375.  People  vs.  Mul- 
holland,  82  N.  Y.,  324.  Chillicothe  vs.  Brown,  38  Mo.,  App. 
609.  Laing  vs.  Mayor,  86  Ga.,  757.  Eureka  City  vs.  Wilson, 
15  Utah,  53,  63. 

Section  4  of  the  ordinance  under  consideration  provides 
as  follows:  ''Section  4.  It  shall  be  unlawful  for  any  person, 
company  or  corporation  to  stencil,  paint  or  paste  any  kind 
of  advertising  matter  on  the  streets,  gutter-ways  or  side- 
walks, or  any  obstructions  placed  upon  the  streets  or  side- 
walks of  the  City  and  County  of  San  Francisco." 

The  matters  herein  provided  for  are  within  my  comments 
upon  Section  2  above.  They  are  without  objection  so  far  as 
I  can  see  and  might  properly  be  the  subject  of  an  ordinance, 

"Section  5.  It  shall  be  unlawful  for  any  person,  com- 
pany, or  corporation  to  distribute  or  cause  to  be  distributed 
any  hand  bills  or  dodgers  upon  the  streets  or  sidewalks  of 
the  City  and  County  of  San  Francisco;  to  place,  keep  or 
maintain  any  sign  of  any  kind  whatever  upon  the  streets  or 
sidewalks  of  the  City  and  County  of  San  Francisco;  to  place, 
keep  or  maintain  any  electrical  sign  or  device,  or  any  other 
kind  of  a  sign  which  projects  over  any  sidewalk  in  the  City 
and  County  of  San  Francisco;  to  place,  keep  or  maintain 
any  announcement  or  sign  containing  the  business  of  a  firm, 
or  the  business  title  of  an  individual,  on  any  edifice  erected 
on  the  streets  of  the  City  and  County  of  San  Francisco,  or 
within  any  public  park  in  the  City  and  County  of  San 
Francisco." 
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This  section  is  also  without  apparent  objection.  It  is 
uniform  in  operation  and  within  the  legislative  jurisdiction 
of  your  board. 

The  three  sections  following  which  provide  for  a  penalty, 
the  repeal  of  inconsistent  ordinances,  and  the  time  of  taking 
effect,  respectively,  do  not  need  notice. 

It  is  to  be  observed  that  the  form  of  ordinance  under  con- 
sideration has  no  enacting  clause.  The  Charter  provides 
that  every  ordinance  shall  contain  the  following  enacting 
clause,  namely:  "Be  it  ordained  by  the  People  of  the  City 
and  County  of  San  Francisco  as  follows:"  (Sec.  8,  Chap.  I, 
Art.  II.)    This  provision  should  be  complied  with. 

Generally  it  may  be  said  that  considerable  care  is  neces- 
sary in  framing  ordinances  to  accomplish  the  desired  pur- 
pose without  discrimination.  In  the  matter  of  Yick  Wo,  68 
Cal.,  294,  an  ordinance  of  the  city  was  involved  which  pro- 
hibited laundries  from  being  conducted  within  certain  limits 
of  the  city  without  a  permit,  unless  in  brick  or  stone  struc- 
tures. It  was  contended  that  it  was  in  reality  a  discrimina- 
tion against  one  nationality;  that  the  business  involved  not 
being  in  itself  necessarily  injurious,  could  not  be  prohibited 
and  that  the  attempted  regulation  of  the  business  was  par- 
tial and  unjust.  The  State  Supreme  Court  sustained  the 
ordinance  and  held  against  the  respondent  on  all  these  con- 
tentions. But  on  review  in  the  United  States  Supreme 
Court,  the  ordinance  was  held  void.  (Yick  Wo  vs.  Hopkins, 
118  U.  S.,  356).  The  Federal  Court  held  that  the  ordinance 
was  arbitrary  and  discriminatory  and  violated  the  Consti- 
tution of  the  United  States;  and  the  ruling  of  the  State 
Supreme  Court  was  reversed.  This  case  is  only  one  of  many 
showing  the  uncertainty  of  court  rulings  on  ordinances  open 
to  the  possible  charge  of  discrimination.  Judge  McFarland, 
in  the  Flaherty  case  above  mentioned,  says: 

"Of  course  it  is  impossible  to  state  in  terms  the  extent  or 
limitation  of  what  is  known  as  the  police  power,  and  courts 
have  not  attempted  to  do  it.    Whether  or  not  that  power 
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has  been  exceeded  in  particular  cases  must  be  determined 
as  the  cases  arise." 

By  way  of  recapitulation,  I  would  say  that  as  section  1  of 
the  form  proposed  has  virtually  been  passed  upon  adversely 
by  Judge  Seawell  in  the  case  mentioned  and  also  by  the 
Supreme  Court  of  another  state,  it  is  undesirable  in  its 
present  form.  I  have  no  doubt,  however,  that  such  matters 
as  are  really  objectionable  in  that  connection  are  correctible 
by  ordinance  in  proper  form.  As  to  section  3  the  only  prac- 
tical way  to  accomplish  your  purposes,  so  far  as  I  can  see, 
is  by  permit.  As  to  sections  2,  4,  and  5, 1  am  of  the  opinion 
that  the  form  thereof  is  sufficient  as  submitted. 

Eespectfully, 

Franklin  K.  Lane. 


Delinquent  Tax  List. — Conditions  Added  by  Charter  to  Those  of 
General  Law,  as  to  Character  of  Newspaper  in  Which  Such 
List  Shall  be  Published. 

April  16tJi,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  In  your  communication  dated  April  10th, 
1900,  my  opinion  is  requested  as  to  whether  or  not  the  pub- 
lication "of  the  delinquent  tax  list  comes  under  the  pro- 
visions of  Sec.  2,  Chap.  Ill,  Art.  II  of  the  Charter,  and  if 
oflQcial  advertising  includes  the  publishing  of  the  delinquent 
tax  list,  and  if  said  delinquent  tax  list  is  required  to  be  pub- 
lished in  a  daily  newspaper  having  8,000  bona  fide  daily 
circulation,  and  has  been  in  existence  at  least  two  years 
prior  to  the  letting  of  the  contract." 

Section  2  above  referred  to  provides  that  "all  contracts 
for  official  advertising"  shall  be  let  to  "the  lowest  respon- 
sible bidder  publishing  a  daily  newspaper  in  the  city  and 
county  which  has  a  bona  fide  daily  circulation  of  at  least 
eight  thousand  copies  and  has  been  in  existence  at  the  time 
of  letting  such  contract  for  at  least  two  years." 
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If  the  publication  of  the  delinquent  tax  list  is  part  of  the 
"official  advertising,"  then  your  question  must  be  answered 
in  the  affirmative.    I  think  it  is  part  of  such  advertising. 

The  second  paragraph  of  the  section  states  that  such  ad- 
vertising ''shall  be  construed  to  mean  ...  all  notices 
of  every  nature  relating  to  city  work."  The  notice  of  de- 
linquency in  payment  of  taxes  falls  fairly  within  the  scope 
of  that  language. 

The  last  sentence  of  the  paragraph  is  as  follows:  "No 
part  or  kind  of  such  advertising  shall  be  charged  or  con- 
tracted for  at  a  higher  rate  than  any  other  part  or  kind  .  . 
.     .     except  in  the  case  of  the  delinquent  tax  list. 

And  a  later  paragraph  of  the  same  section  is  in  the  fol- 
lowing language: 

"The  advertising  of  the  delinquent  tax  list  shall  be  let  to 
the  lowest  responsible  bidder  on  a  separate  bidding  from  all 
other  official  advertising.^^ 

It  is  clear,  I  think,  from  the  foregoing  extracts,  that  in 
the  Charter  the  delinquent  tax  list  is  regarded  as  part  of 
the  official  advertising.  As  such  the  Charter  provides  that 
it  is  to  be  published  in  the  kind  of  newspaper  above  de- 
scribed. 

Respectfully, 

Franklin  K.  Lane. 


Public  Streets. — Change  of  Grade. — Initiatory  Steps  Required  by 
Charter  to  be  Taken  by  Board  of  Public  Works,  Following 
Which  Board  of  Supervisors  Take  Action. 

April  17,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  In  your  communication  of  March  26,  1900, 
with  reference  to  the  petition  of  certain  property  owners  for 
a  change  of  grade  at  the  crossing  of  North  Point  and  Web- 
ster streets  and  for  other  improvements  you  ask  an  opinion 
on  the  following  questions: 
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(1.)  "Shall  the  initiatory  steps  for  making  the  change  of 
grade  recommended  by  the  Board  of  Public  Works  be  taken 
by  the  Board  of  Supervisors  or  by  the  Board  of  Public 
Works? 

(2.)  "What  proceedings  are  to  be  taken  by  the  Board  of 
Supervisors  under  the  provisions  of  Article  VI,  Chapter 
III,  Section  20  in  connection  with  the  subject  matter  re- 
ferred to  in  the  petition?" 

The  section  of  the  Charter  relative  to  the  changing  of 
street  grades  is  as  follows:    (Art.  VI,  Chap.  Ill,  Sec.  20.) 

"The  Supervisors  may,  on  the  written  recommendation  of 
the  Board  of  Public  Works,  change  the  grade  of  any  street 
or  street  crossing  in  the  manner  and  to  the  grade  set  out  in 
such  recommendation;  but  no  grade  shall  be  changed  unless 
the  same  proceedings  are  taken  by  way  of  providing  com- 
pensation to  those  who  may  suffer  damage  by  such  change 
of  grade,  so  far  as  such  proceedings  may  be  applicable,  as 
are  hereinbefore  provided  in  the  matter  of  opening,  straight- 
ening, widening  and  extending  streets ;  and  where  such  pro- 
ceedings are  not  applicable  they  may  be  supplemented  by 
ordinance  of  the  Supervisors." 

Chapter  III  of  Article  VI  prescribes  the  procedure  for 
opening,  straightening,  widening,  extending  and  changing 
the  grade  of  streets.  The  duties  of  the  Board  of  Supervisors 
in  this  connection  are  found  in  Section  6  of  said  Chapter 
and  Article. 

It  is  therein  provided  that  the  Board  of  Supervisors  shall 
at  their  first  regular  meeting  after  the  receipt  of  the  resolu- 
tion of  recommendation  of  the  Board  of  Public  Works  pro- 
vided for  in  Section  5,  or  at  any  meeting  to  which  such 
hearing  may  have  been  adjourned,  pass  upon  said  recom- 
mendation and  by  resolution  adopt  or  reject  the  same.  If 
said  recommendation  is  rejected  no  further  action  shall  be 
had  thereon  or  upon  the  petition  accompanying  the  resolu- 
tion. If  the  recommendation  is  adopted,  the  Supervisors 
shall,  within  thirty  days  thereafter,  pass  an  ordinance  pro- 
Tiding  for  the  improvement  recommended,  and  may  in  said 
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oidinaDce  prescribe  such  rules  for  the  conduct  of  the  Board 
of  l*ublic  Works  respecting  the  assessment  and  valuation 
to  be  made  by  said  Board,  and  the  collecting  of  said  assess- 
ment, in  addition  to,  and  not  inconsistent  with,  the  rules 
prescribed  in  said  Chapter,  as  shall  seem  expedient  to  the 
Supervisors. 

Upon  the  passage  of  the  ordinance  the  Clerk  of  the  Board 
of  Supervisors  is  to  transmit  a  certified  copy  thereof  to  the 
Board  of  Public  Works.  Than  those  set  forth,  no  other  pro- 
ceedings are  to  be  taken  by  the  Board  of  Supervisors  under 
Section  20  of  said  Chapter  and  Article,  unless  the  Board  de- 
sires to  supplement  such  proceedings  as  therein  provided. 

The  initiatory  steps  in  changing  the  grade  of  a  street  are 
to  be  taken  by  the  Board  of  Public  W^orks  and  upon  their 
recommendations  as  provided  for  in  Section  5  of  Chapter  III 
of  Article  VI  the  Board  of  Supervisors  shall  proceed  as 
provided  in  Section  G  of  said  Chapter  and  Article. 

Respectfully, 

Franklin  K.  Lane. 


Supplies. — Horseshoeing. 

April  17,  1900. 
The  Board  of  Fire  Commissioners. 

Gentlemen:  In  a  communication  dated  March  22  you 
inquire  if  a  horse-shoeing  contract  is  a  contract  for  supplies 
and  to  be  included  in  the  contracts  made  by  the  Board  of 
Fire  Commissioners.  The  word  "supplies"  has  been  held  to 
include  board  for  men  (Kellock  vs.  Parcher,  9  N.  W.,  67), 
printed  copies  of  a  municipal  charter  (McSpedon  vs.  Mayor, 
7  Bosw.,  601),  labor  employed  in  cooking  (Winslow  vs. 
Ulquehart,  39  Wis.,  261),  money  (Bryan  vs.  Steamboat  "Pride 
of  the  West,"  12  Mo.,  :?71),  a  pier  used  for  dumping  pur])Oses 
(Farmers'  Loan  and  Trust  Co.  vs.  Mayor,  4  Bosw.,  <S0),  and  it 
seems  quite  broad  enough  to  include  the  supplying  of  the 
city's  horses  with  proper  shoes.    It  certainly  was  the  inten- 
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tion  of  the  Charter-makers  that  all  things  which  could  be 
supplied  by  contract  should  be  so  secured,  that  the  city 
might  profit  by  competition  and  the  consequent  lower  cost. 
Throughout  the  entire  instrument  this  purpose  is  plain,  and 
I  would  advise  that  you  give  a  liberal  interpretation  to  the 
words  of  the  Charter  so  as  to  meet  as  great  a  body  of  the 
department's  needs  in  this  manner  as  is  possible. 

Kespectfully, 

Franklin  K.  Lane. 


Taxation.— Collateral  Inheritance  Tax  Owing  to  State  Not  De- 
ductible From  Solvent  Credits  of  an  Estate  in  Course  of  Pro- 
bate.—Tax  Not  a  "Debt,"  Under  State  Constitution. 

April  18,  1900. 
The  Assessor. 

Sir:  Your  inquiry:  "Under  the  law,  is  the  Assessor 
warraL  ■  to  allow  an  estate  having  money  in  bank  to 
deduct  from  the  same  the  amount  due  from  the  estate  as 
collateral  inheritance  tax?"  must  be  answered  in  the  nega- 
tive. 

"It  is  a  settled  rule  that  a  general  deposit  is,  in  effect,  a 
loan,  the  relation  of  the  bank  and  depositor  being  that  of 
debtor  and  creditor."  (San  Francisco  vs.  Lux,  64  Cal.,  481; 
Janin  vs.  London  and  S.  F.  Bank,  92  Cal.,  14,  22;  Phoenix 
Bank  vs.  Eisley,  111  U.  S.,  125).  "General  and  special  de- 
posits are  assessable  to  the  depositors."  (People  vs.  National 
Bank  of  D.  O.  Mills,  123  Cal.,  53;  Yuba  Co.  vs.  Adams,  7  Cal., 
35.) 

The  estate,  therefore,  is  possessed  of  solvent  credits  in  the 
amount  of  its  deposit  in  the  bank,  for  which  it  should  be  as- 
sessed. 

It  is  provided  in  Section  1,  Article  XIII  of  the  State 
Constitution  that  "The  Legislature  may  provide,  except  in 
case  of  credits  secured  by  mortgage  or  trust  deed,  for  a  de- 
duction from  credits  of  debts  due  to  bona  fide  residents." 
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And  the  Legislature  has  provided:  "In  assessing  solvent 
credits  not  secured  by  mortgage  or  trust  deed,  a  deduction 
therefrom  shall  be  made  of  debts  due  to  bona  fide  residents 
of  this  state.    (Sec.  3028,  Pol.  Code.) 

The  inquiry  narrows,  therefore,  to  a  determination 
whether  a  collateral  inheritance  tax,  due  and  payable  to  the 
County  Treasurer  "for  the  use  of  the  state"  is  a  debt  due  a 
bona  fide  resident  of  this  state,  and  as  such  deductible  from 
the  credit  which  the  estate  has  with  the  bank. 

A  tax  is  not  a  debt,  in  the  sense  in  which  it  is  here  used. 
Justice  Field,  in  Perry  vs.  Washburn  (20  Cal.,  318,  350)  de- 
fined the  term  debt  as  used  in  tax  laws,  as  follows :  "A  debt 
is  a  sum  of  money  due  by  contract,  expressed  or  implied.  A 
tax  is  a  charge  upon  persons  or  property  to  raise  money  for 
public  purposes.  It  is  not  founded  upon  contract;  it  does 
not  establish  the  relation  of  debtor  or  creditor  between  the 
tax  payer  and  state;  it  does  not  draw  interest;  it  is  not  the 
subject  of  attachment;  and  it  is  not  liable  to  set-off.  It  owes 
its  existence  to  the  action  of  the  legislative  power,  and  does 
not  depend  for  its  validity  or  enforcement  upon  the  indi- 
vidual assent  of  the  tax  payer.  It  operates  in  invitum.^' ' 
(City  of  Camden  vs.  Allen,  2  Dutch.,  398;  Pierce  vs  City  of 
Boston,  44  Mass.,  520.)  "The  term  debt,  it  is  true,  is  popu- 
larly used  in  a  far  more  comprehensive  sense,  as  embracing 
not  only  money  due  by  contract,  but  whatever  one  is  bound 
to  render  to  another,  whether  from  contract,  or  require- 
ments of  the  law.  But  the  legal  technical  meaning  of  the 
term,  as  used  in  statutes,  and  in  the  Constitution  both  of  the 
United  States  and  of  this  state,  is  as  we  have  defined  it." 

Nor  can  the  State  of  California  be  said  to  be  a  bona  fide 
or  other  resident  of  itself. 

My  conclusion  is,  therefore,  that  the  estate  is  not  entitled 
to  deduct  from  any  of  its  solvent  credits  the  amount  of  any 
collateral  inheritance  tax  it  may  owe  the  state. 

Respectfully, 

Franklin  K.  Lane. 
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Taxation. — Whether  Assessor  Should  Impose  Multiple  Tax  Up- 
on Property  as  Penalty  for  Fraud  or  Mistake,  When  Party 
Guilty  no  Longer  Owns  Property. 

April  18,  1900. 
The  Assessor. 

Sir  :  I  am  in  receipt  of  your  communication  of  March  24, 
in  which  the  following  question  is  presented: 

"Can  property  discovered  in  the  inventory  of  an  estate  of 
an  individual,  who  had  died  since  the  previous  year's  assess- 
ment, such  inventory  showing  the  decedent  had  not  included 
all  his  personal  property  in  his  statement  filed  by  him,  be 
assessed  to  the  estate,  or  if  distributed,  to  the  heirs  of  de- 
cedent at  ten  times  its  value  as  per  Sec.  3648,  Political  Code, 
or  double  its  value  as  per  Sec.  3649,  Political  Code?" 

The  penalties  fixed  by  the  code  provisions  cited  can  fall 
only  upon  the  one  guilty  of  the  mistake  or  fraud,  and  not 
upon  his  estate  or  his  heirs.  (See  opinion  dated  March  21st, 
two  last  paragraphs.) 

Respectfully, 

Franklin  K.  Lane. 


Elections. — Justices  of  the  Peace. 

April  18,  1900. 
The  Registrar. 

Sir:  I  advise  in  answer  to  yours  of  January  25th  that 
you  make  all  proper  preparations  for  the  elections  of 
Justices  of  the  Peace  at  the  general  election  of  this  year  and 
that  the  names  of  candidates  for  this  office  be  placed  upon 
the  general  ticket. 

Respectfully, 

Franklin   K.   Lane. 
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Public  Streets. — Order  Narrowing  "Willard  Street  North"  Invalid, 
Because  of  Failure  on  Part  of  Board  of  Supervisors  to  Comply 
With  Procedure  Required  by  Law. 

April  19,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  In  your  eommuuication  of  March  23rd  you 
ask  an  opinion  as  to  the  validity  of  Orders  No.  1277  and 
No.  2588. 

Order  No.  2177,  passed  February  11,  1890,  is  an  order  of 
the  Board  of  Supervisors  accepting  certain  land  therein  de- 
scribed for  use  as  an  open  public  street  to  be  known  as 
"Willard"  street,  defining  its  boundaries  and  dedicating  it 
as  an  open  public  street  of  the  City  and  County  of  San  Fran- 
cisco. The  said  order  was  passed  and  published  as  required 
by  law  and  is  a  valid  ordinance,  establishing  Willard  street 
as  therein  described  as  an  open  public  street  of  the  City  and 
County  of  San  Francisco. 

Order  No.  2588  is  an  order  of  the  Board  of  Supervisors 
purporting  to  determine  the  location  and  width  of  ''Willard 
Street  North,''  which  is  a  new  name  given  the  Willard  street 
accepted  under  Order  No.  2177.  This  order  was  passed  No- 
vember 28th,  1802,  and  subsequent  to  the  passage  by  the 
Legislature  of  the  Act  of  March  G,  1889  (Stats.  1889,  p.  70) 
relative  to  the  closing  up  in  whole  or  in  part  of  any  street, 
etc.,  within  a  municipality. 

The  Act  of  1889,  supra,  authorized  the  Board  of  Supervis- 
ors to  diminish  the  width  of  a  street  by  following  a  certain 
procedure  therein  laid  down.  (Brown  vs.  Supervisors,  124 
Cal.,  274;  Symonds  vs.  San  Francisco,  115  Cal.,  555.) 

In  Nicolson  l*avement  Co.  vs.  Painter  (35  Cal.,  G99),  it  is 
said  "The  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco,  in  respect  to  street  improvements,  have 
whatever  power  is  conferred  by  the  statutes  on  that  subject 
and  no  other.  The  power  which  they  possess  must  be  exer- 
cised in  the  mode  prescribed  by  said  statutes  and  in  no 
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other."  The  mode  in  such  cases  constitutes  the  measure  of 
the  power.  And  in  Polack  vs.  S.  F.  Orphan  Asylum  (48  Cal., 
490),  it  is  said:  ''The  municipal  authorities  of  a  city  cannot 
vacate  a  street  without  the  consent  of  the  Legislature,"  and 
"the  Legislature  may  delegate  such  power  to  the  municipal 
authorities." 

The  provisions  of  the  Act  of  March  6,  1889,  being  appli- 
cable in  the  City  and  County  of  San  Francisco,  the  proceed- 
ings to  narrow  Willard  street  should  have  been  conducted  in 
conformity  with  the  provisions  of  that  act.  But  no  such  pro- 
cedure was  followed.  It  does  not  appear,  therefore,  that  the 
Board  of  Supervisors  ever  acquired  jurisdiction  as  required 
by  said  act  to  pass  Order  No.  2588.  Consequently  said  order 
is  invalid  and  of  no  force  or  effect. 

Respectfully, 

Franklin   K.   Lane. 


Municipal  Funds. — St.  Mary's  Park  Fund. 

April  19,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  In  answer  to  your  inquiry  as  to  whether  or 
not  the  1125,000  set  aside  by  the  last  Board  of  Supervisors 
for  the  purpose  of  acquiring  "St,  Mary's  Park"  properties 
may  be  diverted :  I  am  of  opinion  that  the  said  sum  is  pro- 
tected against  such  diversion  by  Section  2,  Chapter  II, 
Article  III,  and  by  Section  37  of  Article  XVI  of  the  Char- 
ter, and  by  Section  4  of  the  Statute  of  March  19, 1889  (Stats. 
1889,  p.  361),  under  which  the  lands  referred  to  are  to  be  ac- 
quired if  at  all.  The  |125,000  under  consideration  was,  in 
my  judgment  "raised"  for  the  purpose  of  purchasing  this 
property  and  not  for  general  expenses.  (See  Sec.  2,  Chap.  II, 
Art.  Ill  above  cited.)  It  constitutes  a  fund  authorized  by 
law  which  "must  be  continued  in  the  treasury  until  the  ne- 
cessity for  its  continuance  ceases."    (See  Sec.  37,  Art.  XVI 
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above  cited.)  And  it  is  the  result  of  a  tax  levy  made  with 
the  object  of  acquiring  this  property  "and  the  revenue  so 
obtained  shall  be  applied  to  no  other  use  or  purpose."  (See 
Sec.  4,  Stat.  March  10,  1889,  above  cited.) 

Respectfully, 

Franklin   K.   Lane. 


Public  Streets. — Power  of  Board  of  Supervisors  to  Grant  Permis- 
sion by  General  Ordinance  for  the  Maintenance  of  Temporary 
Obstructions  on  Streets  and  Sidewalks. 

April  23,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  copies  of  five  resolutions 
pending  in  your  Board  and  purporting  to  grant  permission 
to  maintain  certain  obstructions  on  the  streets  and  side- 
walks. These  resolutions  have  been  referred  to  me  with  a 
communication  requesting  my  opinion  as  to  the  power  of 
the  Board  to  grant  such  privileges. 

The  Charter  provides  that  subject  to  the  ordinances  of 
the  Supervisors  the  Board  of  Public  Works  shall  have  the 
control  of  the  public  streets  and  the  manner  of  their  use, 
and  to  such  Board  is  further  given  exclusive  authority  to 
prescribe  rules  and  grant  permits  in  conformity  with  the 
ordinances  of  the  Board  of  Supervisors  for  man^^  designated 
purposes  and  "for  any  purpose  other  than  such  as  ordi- 
narily and  properly  belongs  to  the  public  from  the  dedi- 
cation thereof  to  public  use.  (Sub.  1,  Sec.  9,  Chap.  I,  Art. 
VI.) 

These  provisions  are  expressive  of  the  distinction  else- 
where evidenced  in  the  Charter,  that  it  is  the  function  of 
the  Board  of  Supervisors  as  the  legislative  body  of  the 
municipal  corporation  to  give  expression  upon  questions  of 
legislative  policy  and  that  it  is  reserved  to  the  adrainistra- 
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tive  departments  to  carry  out  such  policy.  The  Board  of 
Supervisors  may  within  Charter  limitations  determine  how 
the  streets  may  be  used  and  the  Board  of  Public  Works 
must  see  that  no  inconsistent  use  is  allowed.  The  ordi- 
nances of  the  Board  of  Supervisors  must  be  general  in 
character,  applicable  to  all  persons  alike  and  declaratory  of 
the  local  law  governing  all  cases  which  it  is  intended  to 
affect.  The  Charter  expressly  declares  that  the  Board  of 
Public  Works  shall  have  exclusive  power  to  issue  permits 
for  occupation  of  the  streets  and  sidewalks  for  any  private 
use;  and  that  ''without  such  permission  in  writing  from  said 
Board  no  person  shall  do  any  of  the  acts  in  this  section 
enumerated."  And  among  the  acts  enumerated  is  ''the 
using  of  the  street  for  any  purpose  other  than  such  as  ordi- 
narily and  properly  belongs  to  the  public  from  the  dedi- 
cation thereof  to  public  use."  It  must  follow,  therefore, 
that  the  general  control  of  the  streets  given  to  the  Board 
of  Supervisors  is  to  this  extent  limited,  that  it  can  directly 
authorize  no  one  to  use  the  streets  for  any  private  purpose 
but  it  may  pass  ordinances  under  which  certain  uses  may 
be  allowed  upon  permits  granted  by  the  Board  of  Public 
Works. 

Another  question  develops  in  this  connection  which  I  will 
here  consider,  namely:  Has  the  Board  of  Public  Works 
plenary  power  to  grant  permits  for  the  use  of  the  street 
and  sidewalks? 

At  the  close  of  Subdivision  1  above  cited  these  words  are 
found:  "But  nothing  in  this  section  shall  be  so  construed 
as  to  give  said  Board  (Public  Works)  the  power  to  grant 
permits  for  or  allow  the  permanent  encroachment  upon  any 
sidewalk  of  any  structure."  These  are  words  of  limitation. 
They  are  intended  to  abridge  the  general  power  previously 
bestowed.  And  they  mean  that  the  Board  of  Public  Works 
shall  not  have  the  power  to  permit  the  building  or  erecting 
of  any  structure  upon  any  portion  of  the  sidewalk,  which 
structure  is  intended  to  or  does  permanently  cut  off  or  les- 
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sen  the  amount  of  sidewalk  space  available  for  the  use  of 
the  general  public.  The  Board  of  Public  Works  may  per- 
mit any  temporary  use  of  the  sidewalk  consonant  with  the 
ordinances  of  the  city,  but  it  can  permit  no  permanent  en- 
croachment to  be  made  upon  this  portion  of  the  highway. 
The  theory  of  the  Charter  is  that  the  whole  sidewalk  should 
be  reserved  for  public  use.  This,  however,  would  not  pre- 
vent the  planting  of  trees  which  are  not  '^structures"  and 
may  be  said  to  be  only  secondarily  of  private  benefit.  Nor 
can  this  provision  prevent  such  encroachments  as  telegraph 
poles  which  are  provided  for  in  the  previous  portions  of  the 
section;  such  use  of  the  street  being  for  the  benefit  of  the 
public  in  contemplation  of  law.  Nor  is  such  provision  re- 
troactive, empowering  the  Board  of  Public  Works  to  re- 
move any  encroachment  upon  the  street  now  erected.  The 
Board  of  Supervisors  must  first  determine  the  municipal 
policy  as  to  these  structures  before  any  action  can  be  taken 
by  the  Board  of  Public  Works.  But  in  the  future  no  struc- 
tures which  permanently  narrow  the  walking  space  upon 
the  sidewalk  can  be  permitted  or  allowed  to  be  erected.  As 
to  whether  a  given  structure  constitutes  a  "permanent  en- 
croachment" the  Board  of  Public  Works  must  decide  ac- 
cording to  the  facts  of  each  case. 

Respectfully, 

Franklin  K.  Lane. 
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Trust  Funds.— Bequest  of  Henry  Windel,  deceased,  to  the  Mayor 
and  Board  of  Supervisors  for  Charitable  Purposes 

April  23,  1990. 
The  Mayor  and  the  Board  of  Supervisors. 

Gentlemen:  Henry  Windel,  a  resident  of  the  City  and 
County  of  San  Francisco,  died  testate  on  the  1st  day  of 
September,  1897,  leaving  an  estate  of  which  he  bequeathed 
the  sum  of  |25,000  to  the  Mayor  and  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco,  *'in  trust  for  the 
following  purposes:  To  invest  the  same  to  the  best  ad- 
vantage and  from  time  to  time  to  pay  the  interest  accruing 
therefrom  to  the  destitute  women  and  children  of  the  City 
and  County  of  San  Francisco  in  such  manner  as  such  Mayor 
and  Board  of  Supervisors  for  the  time  being  may  deem 
most  proper  and  beneficial." 

This  will  was  admitted  to  probate  and  after  appropriate 
proceedings  the  estate  has  been  finally  distributed,  the  sum 
of  $15,504.41  as  principal  and  |715.68  as  accrued  interest  be- 
ing distributed  to  the  Mayor  and  Board  of  Supervisors  of 
this  city  and  county  for  the  uses  and  purposes  limited  in 
the  trust. 

The  difference  between  the  amount  bequeathed  (|25,000), 
and  the  amount  distributed  ($15,504.41),  is  accounted  for  by 
the  provisions  of  Section  131-3  of  the  Civil  Code,  which  limits 
the  amount  of  an  estate  which  may  be  bequeathed  "in  trust 
for  charitable  uses"  to  one-third  of  the  "distributable 
assets"  of  such  estate.  (Estate  of  Hinckley,  58  Cal.,  457-514.) 

Upon  final  distribution  it  was  determined  that  the  sum 
of  115,504.41  was  one-third  of  the  "distributable  assets"  of 
Henry  Windel's  estate,  and  it  was  accordingly  so  decreed. 

Respectfully, 

Franklin  K.  Lane. 
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Municipal  Funds. — Hall  of  Justice. 

April  2k,  1990. 
The  Board  of  Supervisors. 

Gentlemen:  By  Resolution  No.  253  you  request  an 
opinion  as  to  whether  you  have  authority  to  "divert  any  of 
the  funds  in  the  Hall  of  Justice  appropriation  in  payment  of 
the  claims  of  various  sub-contractors"  which  have  been 
presented. 

By  funds  "in  the  Hall  of  Justice  appropriation,"  I  assume 
you  mean  in  the  Public  Building  Fund,  created  by  the  act 
of  the  Legislature,  approved  March  26,  1895,  under  which 
the  Hall  of  Justice  and  Morgue  buildings  are  being  con- 
structed. That  act  provides  that  no  lien  for  work,  labor 
or  material  shall  attach  to  the  building  or  land,  thus  reiter- 
ating the  general  rule  already  established  by  the  courts  on 
the  ground  of  public  policy.    (Stats.  1895,  p.  166.) 

It  happens,  however,  that  other  statutes  of  the  state  have 
provided  a  proceeding  which  laborers,  sub-contractors  and 
material  men  may  avail  themselves  of  in  the  case  of  a  public 
building,  such  as  this,  which  serves  as  a  substitute  for  the 
lien  which  is  allowed  them  in  other  cases.  That  procedure 
is  found  in  Section  1184  of  the  Code  of  Civil  Procedure  and 
consists  in  a  simple  notice  to  be  served  in  proper  time  upon 
the  owner  or  reputed  owner  setting  forth  the  facts  as  to  the 
claim  of  the  party  who  has  performed  the  labor  or  furnished 
the  materials.  Upon  the  giving  of  such  notice,  the  section 
provides  that  "it  shall  be  the  duty  of  the  person  who  con- 
tracted with  the  contractor  to,  and  he  shall,  withhold  from 
his  contractor  .  .  .  sufficient  money  due  or  that  may 
become  due  to  such  contractor  or  other  person,  to  answer 
such  claim."    (See  Bates  vs.  Santa  Barbara  Co.,  90  Cal..  548.) 

Under  this  section  it  is  not  only  within  your  power  but  it 
is  your  duty  to  withhold  from  the  contractor  and  retain  in 
the  fund  suflficiont  money  to  satisfy  the  claims  of  all  those 
who  have  given  notice  thereof  in  accordance  with  the  pro- 
vision mentioned.     When  the  building  shall  have  been  com- 
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pleted  and  when  all  possible  claimants  shall  have  had  op- 
portunity to  present  their  demands,  an  adjustment  of  them 
can  be  had  in  some  manner.  It  may  be  that  the  claimants 
will  then  bring  all  the  parties  and  the  municipal  corpora- 
tion before  the  court  in  some  proper  proceeding  and  ask  for 
a  formal  declaration  of  the  rights  of  the  respective  parties, 
in  that  way  protecting  the  city  and  at  once  disposing  of  all 
questions  arising  between  the  different  parties  regarding 
the  disposition  of  the  fund  involved. 

I  am  therefore  of  the  opinion  that  you  should  retain  in 
the  fund  sufficient  money  to  satisfy  all  claims  presented  by 
laborers,  material  men  or  sub-contractors,  and  await  the 
absolute  completion  of  the  building  when  an  adjustment 
may  be  had  which  will  at  once  protect  the  city  and  provide 
for  an  equitable  distribution  of  the  fund. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Deduction  of  Deposits  From  Solvent  Credits  by  a  Sav- 
ings and  Loan  Corporation. — Such  Deposits  Deemed  for  Pur- 
pose of  Taxation  an  Interest  in  Property  of  Corporation. 

April  2Jf,  1900. 
The  Assessor. 

Sir.  It  appears  from  your  communication  of  April  5, 
1900,  that  the  Columbus  Savings  and  Loan  Society  keeps 
an  account  which  it  designates  "Due  Depositors  Account" 
in  which  are  carried  the  moneys  deposited  with  the  bank 
by  its  depositors,  and  upon  which  it  pays  interest.  When  a 
depositor  purchases  exchange  of  the  bank  it  withdraws  the 
amount  of  the  exchange  from  the  "Depositors  Account" 
and  credits  it  to  an  account  termed  the  "Depositors  Ex- 
change Account"  where  it  remains  until  the  exchange  draft 
is  paid,  without  drawing  interest.  The  Columbus  Bank 
purchases  all  its  exchange  drafts  from  the  Nevada  National 
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Bauk,  depositing  with  the  Nevada  National  Bank  sufficient 
money  to  meet  the  draft  when  the  latter  bauk  has  notice 
from  its  correspondent  of  the  payment  of  the  draft. 

Upon  these  facts  you  now  desire  to  know  whether  the 
Columbus  (Savings  and  Loan  Society  is  entitled  to  deduct 
from  the  credit  which  it  has  with  the  Nevada  National 
Bank  by  reason  of  such  deposit,  the  amount  it  has  in  "De- 
positors Exchange  Account."  I  assume,  as  its  name  im- 
plies, that  the  Columbus  Savings  and  Loan  Society  is  a 
savings  and  loan  corporation  organized  with  the  powers 
given  such  corporations  under  Sections  571-9  of  the  Civil 
Code. 

In  my  opinion  the  Columbus  Savings  and  Loan  Society  is 
not  entitled  to  such  deduction.  The  deposit  made  by  the 
Columbus  Savings  and  Loan  Society  with  the  Nevada 
National  Bank,  a  commercial  bank,  whether  general  or 
special  deposit  is  assessable  to  the  former  bank  as  a  sol- 
vent credit.    (People  vs  National  Bank,  123  Cal.,  53.) 

From  such  a  credit  under  the  general  rule,  a  commercial 
bank  would  be  entitled  to  deduct  the  amount  due  to  its 
depositors  who  are  bona  fide  residents  of  the  state.  Between 
a  commercial  bank  and  its  depositors  the  relation  of  debtor 
and  creditor  exists,  and  the  deposit  is  assessed  to  the 
depositor.  (San  Francisco  v.  Lux,  G4  Cal.  481;  Janin  v.  Lon- 
don and  San  Francisco  Bank,  92  Cal.  14.) 

But  such  is  not  the  relation  of  the  savings  and  loan  bank 
and  its  depositors.  The  original  conception  of  a  savings 
and  loan  society  appears  to  have  been  that  the  bank  is  a 
mere  agency  of  the  depositors;  that  whatever  profits  are 
made  upon  the  deposits  belong  to  the  depositors,  the  bank 
deducting  therefrom  only  its  necessary  expenses  incurred  in 
conducting  business  for  the  depositors,  and  that  the  title 
to  the  money  deposited  remains  in  the  depositors.  (Hunt- 
ington V.  Savings  Bank,  96  U.  S.  388.) 

It  is  true  that  this  original  conception  has  been  modified, 
in  California  as  well  as  in  other  states.  (Los  Angeles  vs. 
Loan   Co.,  109  Cal.,  396.)    But  our  statute  controlling  the 
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assessment  of  the  amounts  deposited  with  such  corpora- 
tions, has  adopted  the  early  idea,  and  provides:  "Credits, 
claims,  debts  and  demands  due,  owing  or  accruing  for  or 
on  account  of  money  deposited  with  savings  and  loan  cor- 
porations, shall,  for  the  purpose  of  taxation,  be  deemed  and 
treated  as  an  interest  in  the  property  of  such  corporation, 
and  shall  not  be  assessed  to  the  creditor  or  owner  thereof." 
(3617  Pol.  Code.) 

This  classification  of  banks  and  their  deposits  for  pur- 
poses of  taxation  has  been  sustained.  (Security  Savings, 
etc.  Co.  vs.  Hinton,  97  Cal.,  214;  Los  Angeles  vs.  Loan  Co., 
109  Cal.,  396.) 

My  conclusion  is,  therefore,  that  a  savings  and  loan 
corporation  is  not  entitled  to  deduct  from  its  solvent  credits 
the  amount  of  its  deposits,  such  deposits  being  deemed,  for 
purposes  of  taxation,  an  interest  in  the  property  of  such 
corporation. 

Respectfully, 

Franklin  K.  Lane. 


Tax  Collection. — Tax  Collector's  Duty  When  Only  Portion  of 
Taxes  Due  is  Tendered. — May  Such  Officer  Assume  That  Any 
Part  of  a  Tax  is  Invalid  Without  Incurring  Personal  Liability? 

April  30,  1990. 
The  Tax  Collector. 

Sir:  I  am  in  receipt  of  your  communication  of  the  15th 
ult.  referring  to  this  oflfice  the  tenders  of  the  Columbus  Sav- 
ings and  Loan  Society  and  the  Bank  of  California  of  taxes 
assessed  against  the  property  of  those  banks  for  the  fiscal 
year  1899-1900,  and  conceded  to  be  legally  so  assessed,  and 
refusing  to  pay  certain  additional  taxes  levied  upon  certain 
other  personal  property  the  legality  of  the  assessment  of 
which  is  disputed.  You  request  advice  as  to  the  proper 
action  to  be  taken  by  you  upon  these  tenders. 
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The  facts  presented  are  these:  The  Columbus  Savings 
and  Loan  Society  and  the  Bank  of  California  tendered,  and 
offered  to  pay,  the  taxes  due  upon  all  personal  property 
and  the  first  installment  of  real  estate  taxes  assessed  to 
such  banks  for  the  fiscal  year  1899-1900,  saving  and  except- 
ing from  such  tender,  however,  the  taxes  due  upon  the 
bonds  of  domestic  and  quasi  public  corporations,  the  valid- 
ity of  the  assessment  of  which  is  disputed.  These  tenders 
were  first  made  to  your  predecessor  on  or  before  the  last 
Monday  in  November,  1899,  the  day  upon  which  unpaid  per- 
sonal property  taxes  became  delinquent,  and  the  Tax  Col- 
lector is  required  to  add  a  penalty  of  15  per  cent  for  such 
delinquency.  (Sec.  3756,  Pol.  Code.)  They  were  rejected 
by  him  because  the  entire  tax  claimed  by  the  city  and 
county  and  state  was  not  paid,  and  upon  the  refusal  of  the 
banks  to  pay  the  entire  tax,  the  penalty  of  15  per  cent  was 
added  for  delinquency.    The  tenders  are  now  renewed. 

The  question  thus  presented  is:  What  course  is  the  Tax 
Collector  authorized  by  law  to  pursue  where  a  taxpayer 
admits  part  of  a  tax  to  be  due,  and  tenders  that  part,  but 
disputes  the  remainder  of  the  tax  and  declines  to  pay  such 
remainder  either  under  protest  or  otherwise? 

The  rule  has  been  laid  down  by  our  Supreme  Court  in 
Mackay  vs.  San  Francisco,  (113  Cal.,  392)  that  when  part 
of  a  tax  is  invalid  and  the  Tax  Collector  can  segregate  such 
part  from  the  valid  part  he  must  accept  the  valid  part  if 
tendered.  This  rule  is  the  most  favorable  to  the  taxpayer 
which  the  courts  have  recognized.  It  premises  two  condi- 
tions :  (1)  the  tax  must  be  capable  of  segregation  and  (2)  it 
must  be  partly  invalid.  Are  both  of  these  conditions 
present  in  the  case  under  consideration?  I  do  not  think 
you  justified  in  assuming  that  they  are.  It  is  somewhat 
doubtful  to  my  mind  whether  in  the  first  place  the  tax  here 
can  be  segregated  as  contemplated  in  the  rule.  But  if  this 
point  were  conceded  the  second  condition  would  still  re- 
main, namely,  that  some  portion  of  the  tax  must  be  invalid, 
for  it  is  only  when  a  portion  of  the  tax  is  invalid  that  the 
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rule  requires  the  Tax  Collector  to  segregate  the  tax  and 
accept  a  part  thereof.  The  question  thus  presents  itself: 
Can  jou,  as  Tax  Collector,  assume  that  there  is  any  part  of 
the  tax  under  consideration  which  is  invalid.  The 
municipality  hitherto  has  acted  upon  the  assumption  that 
the  tax  laid  last  year  upon  the  bonds  of  quasi  public  corpor- 
ations was  valid,  and  that  question  is  now  awaiting  decision 
by  the  Supreme  Court. 

If  there  is  no  part  of  the  tax  invalid,  then  the  duty  of  the 
Tax  Collector  is  to  collect  the  whole  of  it  and  he  cannot  be 
compelled  to  accept  less.  (Julien  vs.  Ainsworth,  27  Kan., 
446.)  It  is  true  that  a  portion  of  the  tax  is  disputed  by 
taxpayers  but  it  would  be  absurd  to  say  that  a  tax  is  invalid 
or  that  a  Tax  Collector  is  justified  in  assuming  it  to  be 
invalid,  because  some  one  disputes  its  validity. 

It  is  the  duty  of  the  Tax  Collector  to  collect  the  whole 
of  every  valid  tax,  with  penalities  where  prescribed,  and  in 
the  manner  required  by  law.  If  he  receives  only  part  of  a 
tax,  on  the  theory  that  the  remainder  is  invalid  and  that  it 
will  be  so  declared  by  the  courts,  he  does  so  at  his  own  risk, 
I  am  convinced,  and  if  the  city  suffers  any  loss  thereby  he 
and  his  bondsmen  are  liable. 

I  have  found  no  authorities  to  the  effect  that  the  tender  of 
only  a  portion  of  a  valid  tax  will  absolve  the  taxpayer  from 
a  penalty  for  the  part  so  tendered.  And  there  would  seem 
to  be  considerable  reason  against  so  holding.  It  is  not  the 
general  rule  in  private  affairs  that  the  debtor  may  compel 
his  creditors  to  accept  less  than  the  whole  of  a  single  obliga- 
tion. The  rule  is  otherwise,  namely,  that  the  creditor  can 
refuse  a  tender  of  anything  less  than  the  entire  obligation, 
and  unless  such  tender  of  the  entire  amount  is  made,  the 
tender  is  valueless  if  objected  to.  If  this  is  true  in  private 
affairs  it  should  be  equally  so  as  to  public  business.  If  a 
taxpayer  at  any  time  after  taxes  are  due  and  prior  to  de- 
linquency may  pay  as  much  as  he  desires  at  one  time  and 
defer  the  balance  upon  the  ground  that  he  disputes  the 
validity  of  such  balance,  and  then  repeat  that  procedure 
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time  and  again,  the  Tax  Collector's  force  would  have  to 
be  increased  to  many  times  its  usual  proportions  in  order 
to  transact  the  business  that  would  be  thus  imposed  upon 
it.  The  law  provides  for  the  manner  of  collecting  taxes  and 
the  number  of  collections  to  be  made  for  each  year's  taxes 
and  the  law  does  not  provide  for  payment  in  parts  but 
treats  the  tax  upon  personal  property  as  a  whole. 

The  money  raised  by  taxation  is  generally  needed  for 
immediate  use  and  any  disturbance  of  its  flow  into  the 
treasury  is  a  serious  obstacle  to  the  proper  administration 
of  government.  For  this  reason  penalties  have  been  pro- 
vided for  by  law  to  encourage  the  prompt  payment  of  taxes, 
and  an  adequate  remedy  has  been  given  to  the  taxpayer 
under  Section  3819  of  the  Political  Code,  which  allows  the 
taxpayer  to  pay  under  protest  such  taxes  as  he  believes  to 
be  invalid  and  to  recover  the  same  by  suit  brought  within 
six  months  thereafter. 

The  question  herein  considered  is,  so  far  as  I  can  discover, 
one  of  novel  impression.  I  have  found  no  case  in  which  it 
has  been  directly  passed  upon.  The  Supreme  Court 
of  Kansas,  however,  in  an  opinion  written  by  Mr. 
Justice  Brewer,  (now  of  the  United  States  Supreme  Court,) 
and  concurred  in  by  the  full  court  held  that  a  taxpayer  haa 
no  right  to  tender  to  the  County  Treasurer  a  portion  of  his 
taxes  and  compel  a  receipt  therefor,  that  the  Treasurer  may 
decline  to  receive  such  part  tendered  or  to  give  any  receipt 
unless  the  entire  amount  of  the  tax  is  paid.  "A  county 
treasurer  cannot  be  compelled  to  receive  taxes  by  piece- 
meal, nor  be  obliged  to  give  any  receipt  unless  a  full  pay- 
ment is  made.  Any  other  rule  would  throw  a  great  burden 
on  the  officer,  beside  casting  into  the  county  records  great 
confusion.  .  .  .  Giving  him  by  express  statute  the  option 
to  pay  one-half  at  a  time  excludes  all  other  options  on  the 
part  of  the  taxpayer.  This  is  the  clear  intendment  of  the 
statute,  and  we  need  go  no  further  than  rest  upon  its  lan- 
guage.    But,  as  we  have  already  intimated,  public  policy 
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forbids  any  relaxation  of  this  rule."    (Julien  vs,  Ainsworth, 
supra.) 

I  find  neither  authority  nor  reason  which  would  justify 
you  in  officially  assuming  that  a  portion  of  the  tax  upon 
the  corporations  here  involved  is  invalid  and  accepting  the 
remainder  of  the  tax  as  tendered. 

Respectfully, 

Franklin  K.  Lane. 


Fire  Department. — Vacations  May  be  Permitted  to  Members  Up- 
on Salary,  Under  Power  Granted  to  Make  All  Rules  Necessary 
to  Promote  Efficiency  in  the  Department. 

May  4,  1900. 
The  Board  op  Fire  Commissioners. 

Gentlemen:  In  your  communication  of  March  21,  1900, 
an  opinion  is  asked  upon  the  following  questions : 

"First — Does  the  Charter  of  San  Francisco  repeal  the  Act 
of  March  4,  1899,  (Statutes  of  '99,  p.  57)  amending  the  Act 
of  March  26, 1895,  which  provides  for  the  granting  of  yearly 
vacations  to  members  of  the  paid  Fire  Departments? 

"Second — If  the  Act  of  March  4,  1899,  is  not  in  force  are 
we  authorized  to  grant  leaves  of  absence  to  members  of  the 
department  and  to  employ  substitutes  in  their  places  and 
stead;  if  so,  are  the  members  of  the  department  on  vacation 
and  their  substitutes  both  entitled  to  salaries.  And  if  no 
substitutes  are  appointed  must  a  deduction  be  made  from 
the  salary  or  pay  of  members  of  the  department  granted 
leaves  of  absence." 

First — Justice  Harrison  in  his  opinion  in  Fragley  v. 
Phelan,  126  Cal.  383,  holds  that  the  constitutional  ex- 
emption of  municipalities  from  general  laws  relating  to 
municipal  affairs  applies  only  to  such  municipal  affairs  as 
are  within  the  power  of  the  particular  municipality  to 
perform,  and  that  every  city  in  the  state  is  subject  to,  and 
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controlled  by  general  laws  relating  to  municipal  affairs, 
unless  by  virtue  of  some  provision  of  the  Charter  under 
which  it  exists  and  is  acting,  such  municipal  affair  may  be 
engaged  in  and  performed  by  it. 

The  Charter  of  the  City  and  County  of  San  Francisco 
contains  an  entire  article  (Art.  IX)  on  the  Fire  Department, 
fully  providing  for  its  organization,  and  prescribing  at 
length  the  powers,  duties  and  rights  of  the  commissioners 
and  members  of  the  Department. 

In  Popper  vs.  Broderick,  123  Cal.,  456,  it  was  held  that  the 
Act  of  March  3,  1897,  (Stats.  1897,  p.  54.)  increasing  the  pay 
of  the  members  of  the  Fire  Department  of  the  City  and 
County  of  San  Francisco  was  an  interference  with  a 
municipal  affair  of  the  City  and  County  of  San  Francisco 
and  consequently  unconstitutional  and  void. 

From  these  considerations  it  must  be  held  that  the  Act 
of  March  4,  1899,  (Stats.  1899,  p.  57)  is  not  within  the  rule 
laid  down  by  Justice  Harrison  and  has  no  application  to  the 
City  and  County  of  San  Francisco. 

Second — The  Board  of  Fire  Commissioners  is  given  the 
power  "to  organize  the  Department,  create  and  establish 
such  fire  companies  as  it  may  deem  necessary,  prescribe  the 
number  and  duties  of  the  ofiQcers,  members  and  employees  of 
the  Department,  and  the  uniform  and  badges  to  be  worn 
by  them;  have  control  of  all  the  property  and  equipments 
of  the  Department,  and  exercise  full  power  and  authority 
over  all  appropriations  made  for  the  use  of  the  Depart- 
ment." (Sec.  5,  Chap.  1,  Art.  IX.)  And  further  the  Board 
is  directed  to  "make  such  rules  and  regulations  as  may  be 
necessary  to  secure  discipline  and  efficiency  in  the  Depart- 
ment." 

If  the  Board  determines  that  to  allow  a  certain  leave  of 
absence  is  essential  to  the  maintenance  of  the  efficiency  of 
the  Department  it  has,  in  my  opinion,  the  power  to  grant 
such  leave.  The  power  to  make  rules  and  regulations  seems 
ample  to  cover  this  question.  Such  rules  and  regulations 
may  state  the  number  of  days  consecutively  and  the  number 
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of  hours  per  day  that  a  member  of  the  Department  shall 
be  on  duty,  and  if  the  Board  sees  fit  to  relieve  him  of  duty 
for  a  certain  time  each  week  or  each  month  or  each  year  it 
may  do  so,  and  may  provide  that  some  other  member  of  the 
Department  shall  take  his  place  if  that  is  necessary.  There 
is  no  legal  restriction  upon  the  size  of  the  force  which  the 
Board  may  maintain  except  the  appropriation  made  by  the 
Supervisors  for  the  Department. 

As  to  the  matter  of  salaries  the  Charter  provides  none  but 
annual  salaries  for  members  of  the  Department.  The  Chief 
Engineer  receives  |4,000  per  year;  his  first  assistant  |3,000, 
Captain  $1,440,  Engineers  |1,350,  drivers,  stokers,  tillerman, 
truckmen,  hosemen  and  stewards  from  |960  to  |1,200,  and 
so  on  throughout  the  Department.  This  yearly  salary  is 
payable  monthly  and  every  member  of  the  Fire  Department 
is  entitled  to  twelve  monthly  payments  which  will  equal  the 
total  of  his  annual  salary,  provided  he  has  not  been  guilty 
of  an  infraction  of  the  rules  and  so  subjected  himself  to 
penalties  which  may  be  deducted  from  his  salary.  There  is 
no  power  in  the  Board  to  compel  any  member  of  the  De- 
partment to  forfeit  any  portion  of  his  salary  for  the  hiring 
of  a  substitute.  Nor  can  the  Board  deduct  from  such  salary 
any  fractional  portion  thereof  because  of  leave  of  absence, 
if  such  leave  is  taken  with  the  approval  and  consent  of  the 
Board  and  is  in  accordance  with  its  rules. 

Section  33  of  Art.  XVI  of  the  Charter  reads:  "No 
deputy,  clerk,  or  other  employee  of  the  city  and  county  shall 
be  paid  for  a  greater  time  than  that  covered  by  his  actual 
service." 

The  time  that  is  covered  by  a  fireman's  actual  service  is 
the  time  he  is  in  the  employ  of  the  city  and  ready  to  do  any 
service  required  of  him  by  the  law  or  those  having  power 
under  the  law  to  prescribe  his  duties.  If  he  is  granted  a 
leave  of  absence  by  regulation  of  the  Department  he  does 
not  forfeit  his  right  to  any  portion  of  his  annual  salary  by 
taking  such  granted  leave. 

It  is  further  provided  in  the  Charter  that  the  Auditor 
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shall  allow  no  demand  in  favor  of  "any  officer  or  employee 
of  the  city  and  county  for  the  time  he  shall  have  absented 
himself  without  legal  cause  from  the  duties  of  his  office  dur- 
ing office  hours."  (Sec.  6,  Chap.  II,  Art.  IV.)  Whatever 
the  significance  of  this  provision,  it  was  manifestly  not  in- 
tended to  apply  to  the  Fire  Department;  furthermore  it 
could  not  affect  a  fireman  who  had  the  rules  of  his  depart- 
ment as  his  ''legal  cause"  for  absence  from  his  "office." 

I  am  therefore  of  the  opinion  that  you  may  grant  leaves  of 
absence  to  members  of  the  Fire  Department  and  that  no 
portion  of  their  salaries  can  be  deducted  for  such  periods 
of  absence. 

Respectfully, 

Franklin  K.  Lane. 


Public  Parks  and  Squares. — To  be  Cleaned  and  Sprinkled  by  the 
Board  of  Park  Commissioners  and  Lighted  by  the  Board  of 
Public  Works. 

May  5,  1900. 

The  Board  of  Park  Commissoners. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
April  16,  submitting  for  an  opinion  the  question  whether 
under  the  Charter  the  Board  of  Public  Works  or  the  Board 
of  Park  Commissioners  should  provide  light  and  water  for 
all  public  squares,  lights  for  the  parks  and  water  for  the 
sprinkling  of  the  public  avenues  and  boulevards  therein. 

Section  9  of  Chapter  I,  Article  VI,  provides  that  "the 
Board  of  Public  Works  shall  have  charge,  superintendence 
and  control,  under  such  ordinances  as  may  from  time  to  time 
be  adopted  by  the  Supervisors,  of  the  cleaning  and  sprink- 
ling of  all  public  streets,  avenues,  alleys,  places,  courts, 
roads,  highways  and  boulevards,  and  the  lighting  of  the 
same  and  the  lighting  of  the  parks,  squares  and  other  public 
places  and  public  buildings." 

Under  this  section  it  would  seem  to  have  been  the  clear 
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intention  of  the  Charter  framers  to  place  the  lighting  of 
public  parks  and  squares  under  control  of  the  Board  of  Pub- 
lic Works,  but  not  so  the  cleaning  and  sprinkling  of  the 
avenues  therein.     The  section  recognizes  a  clean-cut  dis- 
tinction between  those  parts  of  the  city  which  the  Board 
of  Public  Works  shall  clean  and  sprinkle  and  those  which 
It  sha  1  also  light.     The  Public  Works  Department  has  con- 
trol of  the  lighting  of  all  avenues,  etc.  that  it  cleans  and 
sprinkles  "and  of  the  parks,  squares  and  other  public  places 
and  public  buildings."    Moreover  the  words    avenue  and 
boulevard  as  used  in    the  above  quoted    section  are  not 
descriptive  of  the  driveways  and  paths  of  parks  and  squares, 
but  of  certain  classes  of  open  public  streets  named  on  the 
maps  as  avenues  and  boulevards. 

The  parks  and  squares  are  to  be  cleaned  and  sprinkled  by 
of  P?bHc  Workf  "^--^^«^--  -^  ^^^^ted  by  the  Board 

Respectfully, 

Franklin   K.   Lane. 

Street  Sweeping  and  Sprinkling.-Board  of  Public  Works  Required 

ILtT'T  'f ''  ''"^"'''^  '°^  ^"^^  ^°^k  -'  Certain  Time 
and  They  May  Not  Defer  Calling  for  Bids  at  Their  Pleasure. 

May  5,  1900. 
The  Board   of   Public   Works. 

Gentlemen:     In  answer  to  yours  of  the  23d  ult: 
(1.)     Inasmuch  as  the    city  has    a  contract    for  street 
sweeping  which  runs  until  January  1,  1901,  I  think  you 

half  of  the  fiscal  year  thereafter,  i.  e.,  up  to  July  1,  1901 
But  such  act  should  not  be  accepted  as  a  precedent^  it  beint 

oZH?r  ''  *^^,^^-*-  to  l^ave  such  contracts  madeTut 
once  each  year  and  that  for  a  full  term  of  one  year 
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(2.)    Your  second  question  is  also  answered  above. 
(3.)     It  would  in  my  opinion  be  violative  of  the  spirit  of 
the  Charter  to  postpone  the  matter  of  inviting  proposals 
for  cleaning  streets  until  November,  1901. 

(4.)  I  think  it  obligatory  upon  your  Board  to  invite 
proposals  on  the  first  Monday  in  May  of  this  year  for  the 
sprinkling  of  such  streets  as  you  purpose  sprinkling. 

Kespectfully, 

Franklin   K.   Lane. 


Lotteries. — Ordinances  Making  Possession  of  Lottery  Tickets  a 
Misdemeanor. — Limitations  Upon  and  Extent  of  Police  Power 
Which  May  be  Exercised  by  Municipality. 

May  7,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  three  bills,  Nos.  62,  63 
and  64,  touching  the  matter  of  lotteries,  as  to  the  legality 
of  which  my  opinion  has  been  requested. 

These  bills  are  intended  to  make  the  naked  possession  of 
lottery  tickets,  lottery  lists,  and  tools  used  or  intended  to  be 
used  in  the  making  of  such  tickets  or  lists,  a  misdemeanor, 
and  likewise  to  make  it  an  offense  to  circulate  or  give  away 
lottery  lists  or  lists  of  tickets  sold  or  of  the  ''luck  or 
winning  numbers"  in  any  lottery  drawing.  Virtually  the 
same  principle  is  involved  in  all  three  proposed  ordinances. 

The  courts  will  examine  into  the  reasonableness  of  such 
ordinances,  whether  they  are  so  designed  as  to  do  injustice 
and  whether  they  conform  to  and  are  consistent  with  the 
general  law.  And  from  a  literal  reading  they  would  appear 
unreasonable.  One  of  them,  for  instance,  would  make  it 
a  misdemeanor  to  have  in  one's  possession,  whether  know- 
ingly or  unknowingly,  innocently  or  with  criminal  intent, 
any  lottery  ticket,  whether  of  a  drawing  that  is  to  come  or 
one  that  has  long  passed.     He  who  had  in  his  possession 
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any  tool  "used  or  intended  to  be  used"  in  the  setting  up  or 
stamping  or  printing  of  lottery  drawings,  no  matter  how 
such  tool  came  into  the  possession  of  the  holder,  or  what 
his  purpose  might  be  in  possessing  it,  or  what  he  might 
know  of  its  use  or  intended  use,  would  be  guilty  of  a  mis- 
demeanor. So,  too,  the  person  who  had  in  his  possession 
a  list  of  a  lottery  drawing  published  in  a  paper  would  be 
subject  to  arrest  and  imprisonment,  whether  he  knew  that 
such  paper  contained  a  lottery  list  or  not.  And  if  he  should 
pass  such  a  paper  innocently  to  a  neighbor  he  would  again 
be  guilty  of  another  offense  against  the  law.  If  he,  in  any 
way,  became  the  possessor  of  any  memorandum  or  list  in 
Chinese  or  other  characters  or  figures  designated  or  marked 
as  having  been  played  at,  in  or  against  a  lottery,  without 
regard  to  his  knowledge  as  to  what  the  characters  meant,  he 
would  be  guilty  of  breaking  the  law.  The  man  who  sold 
a  foreign  newspaper  containing  a  lottery  list,  and  he  who 
received  such  a  newspaper  through  the  mail  would  be  sub- 
ject to  the  penalty  imposed  by  these  ordinances.  These 
results  would  necessarily  follow  from  a  literal  reading  of 
the  ordinances. 

But  the  Supreme  Court  has  said  in  the  street  railway 
transfer  case.  Ex  parte  Lorenzen  (128  Cal.,  431),  that  a  lit- 
eral reading  should  not  be  given  to  such  ordinance,  but 
rather  that  its  object  should  be  sought  for  and  its  purpose 
carried  out.  The  language  of  the  opinion  on  the  question  is 
as  follows: 

"Finally  it  is  urged  against  the  ordinance  that  by  the 
generality  of  its  terms  it  is  unreasonable  and  oppressive; 
that  every  person  who,  taking  a  transfer,  shall  hand  it  to 
any  other  than  the  person  authorized  to  receive  it,  no  mat- 
ter how  innocent  the  act  may  have  been  in  fact  or  intent, 
is  guilty  of  a  misdemeanor.  In  instance  of  the  position  it  is 
said  that  if  the  conductor  should  give  to  the  father  travel- 
ing with  his  family  three  or  four  transfers,  and  he  in  turn 
should  hand  them  over  to  his  wife  and  children  he  would  at 
once  become  amenable  to  the   ordinance;   that   so,   too. 
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would  the  passenger  who  handed  his  transfer  to  another 
upon  the  car  to  be  delivered  to  the  conductor;  so,  too,  would 
the  witness  in  court  who  gave  the  transfer  to  the  judge  for 
inspection,  or  the  judge  who  in  turn  might  deliver  it  to  the 
clerk.  To  some  of  the  objections  thus  presented  answer 
may  be  made  that  the  life  of  the  transfer  ceases  with  the 
passage  of  the  time  indicated  upon  its  face.  It  ceases  then 
to  be  a  transfer,  to  have  any  value  at  all  other  than  that 
which  may  attach  to  it  as  a  bit  of  paper.  But  for  the  more 
substantial  objection  that  the  ordinance  by  its  terms  would 
oppress  and  lead  to  the  conviction  of  persons  guilty  of  no 
fraudulent  act,  it  is  to  be  remembered  that  the  letter  of  a 
penal  statute  is  not  of  controlling  force,  and  that  the  courts 
in  construing  such  statutes  from  very  ancient  times  have 
sought  for  the  essence  and  spirit  of  the  law  and  decided  in 
accordance  with  it,  even  against  express  language;  and  in 
so  doing  they  have  not  found  it  necessary  to  overthrow  the 
law,  but  have  made  it  applicable  to  the  class  of  persons  or 
the  kind  of  acts  clearly  contemplated  within  its  scope.  The 
rule  was  thus  clearly  expressed  in  Bacon's  Abridgement — 
'A  statute  ought  sometimes  to  have  such  an  equitable  con- 
struction as  is  contrary  to  the  letter.'  The  oft-cited 
instance  of  the  Bologna  Law,  which  enacted  that  whoever 
drew  blood  in  the  streets  should  be  punished  with  the  ut- 
most severity,  was  wisely  held  not  to  apply  to  the  barber 
who  opened  the  veins  of  a  sick  man  to  aid  in  his  cure.  The 
statute  of  Edward  II  declaring  guilty  of  a  felony  any  person 
who  broke  prison,  was  held  upon  consideration  of  the  most 
ordinary  common  sense  not  to  apply  to  one  who  did  so  to 
escape  from  a  burning  jail.  The  law  declaring  it  a  felony 
to  lay  hands  upon  a  priest,  by  the  same  principle  of  com- 
mon sense  reasoning  was  held  not  to  apply  to  one  vi^ho  did 
so  by  way  of  kindness  or  warning,  but  only  those  who  acted 
with  illegal  or  improper  intent.  In  United  States  vs.  Kirby, 
7  Wall,  482,  the  act  provided:  'That  if  any  person  shall 
knowingly  and  willfully  obstruct  or  retard  the  passage  of 
the  mail,  or  of  any  driver  or  carrier,  etc.     .     .     .     for  every 
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such  offense  shall  pay  a  fine  not  exceeding  f  100.'  A  mail 
carrier  was  arrested  by  a  State  officer  on  an  indictment  for 
murder.  The  act  came  within  the  letter  of  the  law.  Mr. 
Justice  Field  delivering  the  opinion  of  the  court,  discusses 
the  exemption  of  mail  carriers  from  detention  under  civil 
process,  but  declares  that  they  are  liable  to  arrest  and 
detention  under  criminal  process  for  act  malum  in  se. 
Therefore  notwithstanding  the  fact  that  the  defendant  had 
"knowingly  and  wilfully"  retarded  the  mail  carrier,  it  is 
said:  'When  the  acts  which  create  the  obstruction  are  in 
themselves  unlawful,  the  intention  to  obstruct  will  be  im- 
puted to  their  author,  although  the  attainment  of  other 
ends  may  have  been  the  primary  object.  The  statute  has 
no  reference  to  acts  lawful  in  themselves,  from  the  execu- 
tion of  which  a  temporary  delay  to  the  mail  unavoidably 
follows.  .  .  .  All  laws  should  receive  a  sensible  con- 
struction. General  terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  injustice  or  oppression  or  an 
absurd  consequence.  It  will  always  be  presumed  that  the 
Legislature  intended  exceptions  to  its  language  which 
would  avoid  results  of  this  character.  The  reason  of  the 
law  in  such  cases  should  prevail  over  its  letter.'  In  Don- 
nell  vs.  State,  2  Ind.,  658,  a  statute  prohibiting  the  retailing 
of  spirituous  liquors  without  a  license  contained  no  ex- 
ception in  favor  of  a  druggist  selling  it  for  medicinal  pur- 
poses. A  druggist  who  had  so  sold  liquor  was  discharged  af- 
ter conviction,  as  being  clearly  excepted  from  intent,  though 
not  the  letter  of  the  law.  In  State  vs.  Clark,  39  N.  J.,  96,  the 
statute  made  it  a  misdemeanor  for  any  one  to  willfully 
open,  break  down,  injure,  or  destroy  any  fence.  It  was 
held  not  to  apply  to  the  destruction  of  a  fence  by  one  who 
was  in  its  lawful  possession,  and  it  is  said  that  the  literal 
import  of  the  terms  and  phrases  implied  will  be  controlled 
by  the  objects  which  the  act  was  designed  to  reach.  In 
Holmes  vs.  Paris,  75  Me.,  559,  it  is  said:  'It  has  been 
repeatedly  asserted  in  both  ancient  and  modern  cases  that 
judges  may  in  some  cases  decide  upon  a  statute  even  in 
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direct  contravention  of  its  terms.'  In  all  of  these  cases  the 
apparent  defect  of  the  statute  is  cured  by  making  it  apply 
according  to  its  spirit  to  the  act  in  its  nature  illegal  or 
fraudulent.  So  here,  notwithstanding  the  generality  of  the 
language,  no  lawful  or  innocent  use  of  the  transfer  would 
subject  the  passenger  to  the  penalties  of  the  ordinance." 

So,  following  the  above  case,  it  might  be  said  that  one 
must  knowingly  have  such  ticket  or  lottery  list  in  his 
possession,  that  one  engaged  in  enforcing  the  law  and  using 
in  his  labors  a  lottery  ticket  or  list  or  tool  used  in  the 
making  of  either  would  not  be  subject  to  its  penal 
provisions,  that  one  who  ignorantly  passed  such  a  lottery 
ticket  or  list  to  another  not  knowing  that  it  was  suoh  a 
list  or  ticket  would  not  be  liable  to  punishment  therefor; 
and  that  in  short,  although  the  ordinances  do  not  say  so, 
only  those  who  knowingly  are  possessed  of  the  articles 
prohibited  or  knowingly  and  wilfully  do  some  of  the  acts 
which  the  ordinances  are  aimed  to  prevent  would  be  guilty 
of  offending  the  law. 

The  Supreme  Court  of  Maryland  (Ford  vs.  State,  85  Md., 
465)  has  gone  still  further  and  held  that  ''since  the  sup- 
pression of  lottery  gambling  is  demanded  in  the  interest 
of  the  public  welfare,  the  Legislature  has  the  power  to 
prohibit  under  a  penalty  any  one  from  having  lottery  tickets 
in  his  possession  whether  he  knows  what  they  are  or  not." 
The  statute  under  consideration  by  the  Maryland  Court 
read:  .  .  .  "If  any  person  shall  have  in  his  possession 
in  this  State,  any  book,  list,  slip  or  record  of  the  numbers 
drawn  in  any  lottery,  whether  drawn  in  this  State  or  else- 
where, or  any  book,  list,  slip,  or  record  of  any  lottery 
ticket,  or  anything  in  the  nature  thereof  mentioned  in  this 
section,  or  any  money  received  or  to  be  received  from  or  for 
the  sale  of  any  such  lottery  ticket,  or  anything  in  the  nature 
thereof  as  aforesaid,  shall  be  liable  to  indictment  and  upon 
conviction  shall  be,  in  the  discretion  of  the  court  fined  any 
sum  not  exceeding  |1000,  or  shall  be  imprisoned  for  a 
period  not  exceeding  one  year,  or  shall  be  both  fined  and 
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imprisoned;  provided,  however,  that  this  section  shall  not 
apply  to  any  person,  who  may  have  possession  of  any  of 
the  articles  herein  mentioned  for  the  purpose  of  procuring 
or  furnishing  evidence  of  violation  of  any  of  the  pro- 
visions of  law  relating  to  lotteries."  (Laws  1894,  Chap.  310, 
Sec.  178.) 

Evidence  was  offered  to  prove  that  the  accused  had  no 
knowledge  whatever  that  the  package  given  him  contained 
any  of  the  prescribed  articles.  The  lower  court  refused  to 
admit  the  evidence  and  the  Supreme  Court  concurred  with 
unanimity  and  manifest  zest. 

In  answer  to  the  argument  that  the  statute  interfered 
with  the  constitutional  rights  of  the  accused  the  Court 
said:  "It  does  not  deprive  him  of  the  presumption  of  inno- 
cence to  which  he  is  entitled,  but  it  does  make  it  a  crime 
for  him  to  have  in  his  possession  that  which  is  of  no  lawful 
use  in  this  state  and  which  injuriously  affects  the  morals 
and  interferes  with  the  welfare  of  the  people."  And  again 
it  is  said:  "Laws  of  this  character  have  been  sustained  in 
numerous  decisions,  some  of  which  were  much  more  likely 
to  work  hardship  in  individual  cases  than  this  statute.  In 
Ex  parte  Holcomb,  2  C.  C.  Eep.,  392,  the  defendant  was  held 
liable  for  having  in  his  possession  miniature  photographs 
of  United  States  treasury  notes.  Laws  prohibiting  persons 
from  having  game  in  their  possession  during  specified  per- 
iods have  generally  been  upheld,  although  the  decisions 
have  differed  as  to  whether  the  statutes  applied  to  game 
received  from  beyond  the  state  prohibiting  the  possession. 
Dichaut  vs.  State,  decided  by  this  court  at  the  present  term 
—ante  p.  451;  Phelps  vs.  Eacey,  60  N.  Y.,  10;  State  vs.  Ran- 
dolph, 1  Mo.  App.,  15;  Roth  vs.  State,  51  Ohio  St.,  209;  Mag- 
her  vs.  People,  97  111.,  320." 

The  cases  last  cited  in  the  above  extract  involved  the 
validity  of  statutes  making  the  possession  of  game  out  of 
season  a  crime.  To  what  distance  the  courts  may  go  in 
support  of  such  laws  is  shown  by  the  decision  of  the  Su- 
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preme  Court  of  Indiana  in  the  case  of  State  vs.  Lewis,  33 
N.  E.  Rep.,  1024,  upholding  the  validity  of  a  statute  making 
it  a  misdemeanor  for  any  one  to  have  in  his  possession  a  gill 
net  or  seine,  except  in  certain  cases  which  were  particularly 
specified.  It  was  contended  that  a  seine  *'is  a  legitimate 
species  of  property,  harmless  in  itself;  that  it  may  be  man- 
ufactured from  the  same  spool  of  thread  that  is  used  in 
stitching  the  garments  we  wear,  and  that  it  has  lawful 
uses;  that  this  law  unwontedly  deprives  one  of  the  lawful 
uses  and  possession  of  such  property;  that  it  makes  it  unlaw- 
ful to  have  one  in  his  possession;  that  it  prohibited  the 
manufacture  of  seines  for  lawful  purposes  within  the  state 
or  for  use  beyond  the  limits  of  the  state;  that  it  even  pro- 
hibits the  transportation  of  them  across  the  state  by  a 
common  carrier,  for  it  makes  it  unlawful  to  have  one  in  his 
possession." 

But  to  these  contentions  the  court  said:  ''The  gill  net 
and  seine  are  made  and  used  exclusively  for  catching  fish, 
entrapping  them  and  catching  them  in  large  quantities. 
This  method  of  catching  fish  the  state  has  a  right  to  pro- 
hibit; and,  if  it  has  the  right  to  so  prohibit  the  catching, 
why  has  it  not  the  right  also  to  prohibit  persons  having  an 
article  of  property  in  their  possession  used  solely  for  such 
unlawful  purposes?"  And  from  this  standpoint  the  case 
is  argued  to  a  conclusion  supporting  the  validity  of  the 
statute. 

In  Louisiana  vs.  Eiley  (49  La.  Ann.,  1G17)  a  municipal  or- 
dinance was  held  valid  which  made  it  unlawful  for  any 
person  to  keep  a  lottery  office  in  the  city  of  New  Orleans, 
either  for  himself  or  others;  and  in  passing,  it  was  said  that 
there  was  highly  respected  authority  in  support  of  another 
section  of  the  ordinance  "in  so  far  as  it  is  contended  against 
its  constitutionality  that  the  mere  exhibit  of  the  ticket 
found  on  the  person  charged  is  enough  to  adjudge  him 
guilty." 

Two  ordinances  dealing  with  the  possession  of  lottery 
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tickets  have  come  before  the  Supreme  Court  of  California. 
In  Ex  parte  Solomon  (91  Cal.,440)  the  ordinance  there  under 
consideration  was  held  void  because  the  penalty  was  ex- 
cessive, being  greater  than  that  imposed  by  the  penal  code 
upon  other  offenses  connected  with  lotteries.  To  meet  this 
objection  the  ordinance  was  amended  and  it  then  went 
again  before  the  Supreme  Court,  In  re  Wong  Hane 
(108  Cal.  680),  and  it  was  held  invalid  for  another  reason, 
namely,  that  it  assumed  on  its  face  that  the  possession  of 
a  lottery  ticket  might  be  innocent  and  for  a  lawful  purpose 
and  yet  withheld 'from  a  person  his  constitutional  right  of 
presumption  of  innocence.  The  language  in  the  ordinance 
which  opened  it  to  this  objection  was  as  follows:  "It  shall 
be  unlawful  for  any  person  to  have  in  his  possession,  unless 
it  be  shown  that  such  possession  is  innocent  or  for  a  lawful 
purpose,  any  lottery  ticket,"  etc.  "To  the  extent  that  the 
defendant  is  required  to  establish  his  innocence,"  the  court 
says  "the  provisions  of  the  ordinance  violate  his  constitu- 
tional rights."  Whether  an  ordinance  would  be  valid 
which  made  such  possession  a  misdemeanor  in  all  cases 
without  exception  is  not  directly  passed  upon.  It  is  evi- 
dent, however,  from  the  opinion  that  the  contention  was 
made  in  support  of  the  ordinance,  that  it  was  clearly 
valid  so  far  as  the  general  prohibition  was  concerned,  and, 
though  invalid  as  to  the  clause  making  the  exception,  the 
two  clauses  were  separable  and  the  first  clause  should  be 
allowed  to  stand  irrespective  of  the  second  one.  The  court 
held  that  the  two  clauses  were  inseparable  and  that  the 
invalidity  of  the  second  rendered  the  whole  ordinance  void. 
Therefore  it  was  unnecessary  to  express  any  opinion  as  to 
whether  it  would  have  been  valid  if  the  first  clause  had 
stood  alone.  In  both  these  cases  it  would  be  natural  to 
expect  an  attack  upon  the  main  provision  of  the  ordinance, 
if  indeed  that  was  deemed  plainly  open  to  criticism,  but 
no  such  attack  was  made.    The  failure  in  both  of  these 
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cases  is  perhaps  some  indication  that  the  body  of  the  ordi- 
nance was  not  considered  vulnerable. 

In  the  Wong  Hane  case  Mr.  Justice  Harrison  said:  "The 
effect  of  this  ordinance  is  to  make  proof  of  the  mere  pos- 
session of  a  lottery  ticket  a  misdemeanor,  and  to  place  upon 
the  defendant  the  burden  of  showing  that  his  possession 
was  lawful  or  innocent.  The  mere  possession  of  a  lottery 
ticket  does  not,  however,  of  necessity  involve  the  possessor 
in  a  crime.  The  ticket  may  be  in  possession  of  the  court, 
or  of  one  of  its  officers,  to  be  used  as  evidence  upon  the 
trial  of  one  charged  with  selling  it.  It  may  be  in  posses- 
sion of  one  who  purchased  it  in  a  country  which  recognizes 
the  right  to  traffic  in  lottery  tickets,  and  who  is  merely  pass- 
ing through  the  city.  The  Penal  Code  of  this  state  does 
not  make  the  purchase  of  a  lottery  ticket  an  offense — the 
provisions  of  that  code  being  directed  against  the  selling 
of  such  tickets.  By  the  very  terms  of  the  ordinance  under 
consideration,  it  is  assumed  that  the  possession  of  the  ticket 
may  be  lawful  or  innocent,  and  that  in  such  case  the  pos- 
sessor is  not  guilty  of  a  violation  of  the  ordinance.  The 
ordinance,  however,  throws  upon  the  defendant  the  burden 
of  proving  his  innocence,  and  by  its  terms,  unless  he  shows 
that  his  possession  is  lawful  and  innocent,  his  mere  posses- 
sion of  the  ticket  renders  him  liable  to  punishment.  If 
there  are  any  circumstances  under  which  the  possession 
of  a  lottery  ticket  may  be  lawful  and  innocent  a  defendant 
who  is  charged  with  the  offense  of  having  such  ticket  in 
his  possession  is  entitled  to  the  presumption  of  innocence, 
and  cannot  be  compelled  to  establish  his  innocence  by  af- 
firmative proof.  To  the  extent  that  the  defendant  is  re- 
quired to  establish  his  innocence,  the  provisions  of  the  or- 
dinance violate  his  constitutional  rights." 

It  is  to  be  noticed  that  the  court  is  careful  to  guard 
against  a  possible  construction  of  its  opinion  to  the  effect 
that  an  ordinance  would  not  be  valid  making  the  posses- 
sion of  a  lottery  ticket  a  crime,  by  placing  its  decision  solely 
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upon  the  ground  given  in  the  last  sentence  above  quoted. 
This  decision,  therefore,  is  to  the  effect  that  the  ordinance 
before  the  court  did  not  attempt  to  make  the  possession  of 
a  lottery  ticket  a  crime,  but  on  the  contrary  recognized  that 
such  possession  might  be  lawful,  and  if  any  possession  was 
recognized  as  lawful  the  accused  would  be  entitled  to  his 
constitutional  presumption  of  innocent  possession. 

The  ordinance  now  proposed  and  here  under  considera- 
tion was  evidently  drawn  with  intent  to  avoid  the  effect 
of  the  Wong  Hane  decision,  as  it  recognizes  no  possession 
of  a  lottery  ticket  that  could  be  innocent  or  lawful  and 
makes  all  possession  a  crime.  If  the  rule  laid  down  in  the 
Lorenzen  case  supra  is  followed  in  construing  the  proposed 
lottery  ordinance  there  should  be  read  into  the  latter  the 
necessary  exceptions  to  prevent  it  from  working  injury  to 
innocent  parties  and  thus  attack  upon  the  ground  of  un- 
reasonableness would  be  avoided. 

Municipal  ordinances  must  not  conflict  with  the  statutes 
of  the  state.  There  is  no  conflict  between  the  sections  of 
the  Penal  Code  dealing  with  lotteries  and  the  proposed 
ordinances.  At  most  it  could  be  said  that  the  ordinances 
cover  what  may  be  partially  covered  by  the  code  sections 
under  the  most  forced  construction  of  such  sections.  Where 
there  is  no  positive  conflict  between  the  ordinance  and  the 
the  state  law  the  courts  will  not  hold  the  ordinance  invalid. 
(See  Ex  parte  Hong  Shen,  98  Cal.,  681;  In  re  Murphy, 
128  Cal.,  29.)  The  code  does  not  attempt  to  reach  all 
possible  offenses  touching  lotteries;  as  the  Supreme  Court 
said  in  the  Wong  Hane  case,  it  is  not  made  a  crime  by  the 
state  law  to  buy  a  lottery  ticket.  If  then  the  buying  of  a 
lottery  ticket  is  not  "assisting  in  the  setting  up,  managing 
or  drawing  of  a  lottery  or  the  selling  or  disposing  of  any 
ticket"  it  may  safely  be  said  that  these  ordinances  deal  with 
offenses  not  covered  by  the  code.  The  proposed  ordinances 
could  not  therefore  be  said  to  place  a  limitation  upon  the 
words  of  the  statute.     The  power  of  the  state  to  prosecute 
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under  the  code  provisions  would  not  be  in  any  manner 
afifected  by  these  ordinances. 

In  the  Lorenzen  case  it  is  said  that  the  courts  may  "re- 
gard the  end  sought  to  be  accomplished — whether  that  end 
be  a  reasonable  one,  and  one  within  the  powers  of  the  mun- 
icipality to  accomplish:  and  regard  is  also  to  be  had  as  to 
the  mode  adopted  to  accomplish  the  ends,  whether  that  is 
itself  reasonable  or  unreasonable."  It  is  evident  that  these 
considerations  involve  the  personal  opinion  of  the  judiciary 
which,  as  to  the  proposed  ordinances,  is  not  now  ascertain- 
able. The  courts  as  shown  above  will  go  to  lengths  that 
seem  to  imperil  constitutional  rights  in  order  to  preserve 
legislation  which  they  believe  to  be  salutary. 

The  weight  of  authority,  so  far  as  I  have  been  able  to 
discover  any  touching  the  questions  here  involved,  upholds 
the  validity  of  the  proposed  legislation. 

Respectfully, 

Franklin   K.   Lane. 

[See  Ex  parte  McClain,  134  Cal  110  ] 


License  Taxes  Upon  Trading  Stamp  Clearing  Houses. 

May  9,  1900. 
The  Tax   Collector. 

Sir:  In  response  to  your  inquiry  of  April  14,  1  am  of 
opinion  that  Section  LIX.  of  Order  No.  15S9  of  the  Board 
of  Supervisors  imposing  a  license  tax  of  |3,000  per  quarter 
upon  trading  stamp  clearing  houses  is  invalid  for  the  rea- 
sons given  in  Ex  parte  McKenna,  l'2i)  Cal.,  429. 

Respectfully, 

Franklin   K.    Lane. 
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Pensions.— Claims  of  William  Alvord  and  R.  J.  Tobin,  Former 
Members  of  the  Board  of  Police  Commissioners,  to  Pensions 
as  "Members  of  the  Police  Department." 

May  12,  1900. 
The  Board  op  Police  Commissioners. 

Gentlemen:  I  have  your  communication  of  the  10th  ult. 
requesting  my  opinion  as  to  the  validity  of  the  claims  for 
pensions  presented  by  Hon.  Wm.  Alvord  and  Hon.  R.  J. 
Tobin,  together  with  their  formal  application  for  such  pen- 
sions. The  application  is  signed  by  J.  J.  Dunne,  Esq.,  as 
attorney  for  the  applicants,  and  is  in  reality  an  able  and 
exhaustive  legal  brief  on  behalf  of  the  applicants. 

It  appears  from  the  recitals  in  the  brief  that  the  appli- 
cants were  appointed  Police  Commissioners  for  San  Fran- 
cisco by  District  Judges  named  in  the  act  of  April  1st,  1878, 
and  served  as  such  Commissioners  from  April  9,  1878,  to 
January  8, 1900,  when  the  present  Charter  of  San  Francisco 
went  into  general  operation.  They  are  over  the  age  of 
sixty  years.  Their  service  was  continuous  for  more 
than  twenty  years  and  ceased  on  January  8,  1900.  They 
do  not  claim  to  be  entitled  to  pensions  under  the 
Charter,  although  that  instrument  defines  those  to  whom 
the  present  Board  of  Commissioners  may  award  pensions. 
They  claim  under  the  pension  law  as  it  existed  prior  to  the 
Charter,  that  is,  the  act  of  March  4,  1889,  as  amended  in 
1891  and  1897.  It  is  unnecessary  to  here  discuss  the  ques- 
tion as  to  what  law  they  might  be  entitled  to  claim  under. 
I  have  been  unable  to  discover  any  law  whatever  which 
defines  a  class  of  pension  beneficiaries  which  includes  mem- 
bers of  the  Police  Commission. 

In  addition  to  the  Charter  I  have  examined  the  statutes 
found  on  the  following  pages  with  the  purpose  of  ascertain- 
ing the  status  of  Police  Commissioners:  Stats.  1850  pp 
145,  151-2-3;  Stats.  1859,  p.  57-131;  Stats.  1861,  p.  540;  Stats 
1863,  p.  66;  Stats.  1867-8,  p.  280;  Stats.  1871-2,  p.  512-  Stats 
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1875-G,  p.  829;  Stats.  1877-8,  p.  879;  Stats.  1889,  p.  56;  Stats. 
1891,  p.  469;  Stats.  1897,  p.  52. 

In  none  of  these  acts  is  there  any  indication  that  Police 
Commissioners  were  to  be  regarded  as  belonging  to  the  Po- 
lice Department  for  pension  purposes,  or  were  to  be  classed 
with  those  who  were  or  afterwards  might  become  entitled 
to  pensions.  The  statutes  have  uniformly  regarded  the 
Board  of  Police  Commissioners  not  as  a  part  of  the  Police 
Department  but  as  the  body  controlling  and  governing  the 
Police  Department. 

The  statute  of  March  2,  1897,  which  is  that  most  favor- 
able to  the  applicants,  reads  in  part  as  follows:  ''Whenever 
any  person  at  the  taking  effect  of  this  act  or  thereafter, 
shall  have  been  duly  appointed  or  selected  and  sworn,  and 
have  served  for  twenty  years,  or  more,  in  the  aggregate, 
as  a  member  in  any  capacity  or  any  rank  whatever,  of  the 
regularly  constituted  police  department  of  any  such  county, 
city  or  county,  city,  or  town  which  may  hereafter  be  subject 
to  the  provisions  of  this  act,  said  board  may,  if  it  sees  fit, 
order  and  direct  that  such  person,  after  becoming  sixty 
years  of  age,  be  retired  from  further  service  in  such  police 
department,  and  from  the  date  of  the  making  of  such  order 
the  service  of  such  person  in  such  police  department  shall 
cease,  and  such  person  so  retired  shall  thereafter,  during 
his  lifetime,  be  paid  from  such  fund  a  yearly  pension  equal 
to  one-half  of  the  amount  of  salary  attached  to  the  rank 
which  he  may  have  held  in  said  police  department  for  the 
period  of  one  year  next  preceding  the  date  of  such  retire- 
ment." 

There  are  several  reasons  against  the  contention  of  the 
applicants,  that  members  of  the  Board  of  Police  Commis- 
sioners prior  to  the  Charter  were  duly  appointed  members 
of  the  regularly  constituted  Police  Department  of  the  city, 
and  thereafter  entitled  to  pensions  for  twenty  years'  service. 

(1).  The  Police  Commission  has  been  variously  consti- 
tuted during  the  history  of  the  city.    At  one  time  the  mem- 
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bers  of  the  Board  of  Supervisors  exercised  its  functions.  At 
another  time  it  was  composed  of  the  President  of  the  Board 
of  Supervisors,  the  Police  Judge  and  the  Chief  of  Police, 
who  were  denominated  the  Police  Commission.  It  will  not 
be  seriously  contended  that  these  individuals  were  ''duly 
appointed  or  elected  members  of  the  regularly  constituted 
Police  Department."  If  not,  then  the  persons  composing 
the  Police  Commission  as  existing  immediately  prior  to  the 
Charter  were  not  such  members.  There  is  no  occasion  to 
distinguish  one  Police  Commission  from  others  in  this 
regard. 

The  full  strength  of  the  position  taken  by  the  applicants 
before  your  Board  is  shown  in  the  following  extract  from 
their  petition: 

"The  result  of  these  considerations  is  submitted  to  be 
that  while,  through  the  adoption  of  the  Charter,  the  active 
service  of  these  applicants  in  rank  and  capacity  of  Police 
Commissioners  may  have  ceased,  they  did  not,  for  that 
reason,  cease  entirely  and  absolutely  to  be  members  of  the 
department.  In  numerous  instances  throughout  the  Char- 
ter, evidence  is  obvious  of  the  intent  of  its  framers  to  make 
it  a  'continuing'  Charter,  so  far  as  possible;  and  this  idea 
is  given  forcible  expression  in  the  first  section  of  Chapter 
IX  of  Article  VIII,  which  continues  in  the  department  all 
members  of  the  police  force  in  good  standing  at  the  time 
when  the  Charter  went  into  effect,  and  this,  too,  without 
Civil  Service  examinations.  Although  the  specific  and  dis- 
tinctive functions  of  these  applicants  as  Commissioners 
may  have  been  interrupted,  yet  they  never  were  dismissed 
from  the  department,  nor  did  they  ever  resign  therefrom; 
and  this  present  Board  has  ample  power,  authority  and 
jurisdiction  over  them." 

If,  then,  it  follows  that,  because  the  applicants  were  not 
dismissed  from  the  department  and  did  not  resign  there- 
from, that  they  are  now  and  will  continue  till  death  to  be 
members  of  the  department,  it  must  result  also  that  all 
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other  Commissioners  who  did  not  resign  were  not  dismissed 
and  are  still  alive,  continue  as  members  of  the  department. 
In  other  words,  by  abolishing  one  commission  and  substi- 
tuting another  therefor,  the  Legislature  did  not  succeed  in 
ousting  from  the  department  the  Commissioners  whose 
commission  was  abolished. 

It  would  seem  to  me  sufficient  answer  to  such  a  proposi- 
tion to  say  that  the  only  purpose  for  which  a  Police  Com- 
missioner was  appointed  was  to  act  as  a  Police  Commis- 
sioner, and  when  the  particular  commission  was  abolished 
to  which  such  Commissioner  had  been  appointed,  his  con- 
nection in  any  manner  with  the  department  necessarily 
ceased.  The  commission  established  by  the  act  of  1878, 
like  the  others  that  had  preceded  it,  is  now  out  of  existence; 
and  not  being  members  of  the  department,  the  ex-Commis- 
sioners have  no  claim  upon  the  pension  fund. 

It  is  to  be  noted,  in  passing,  that  only  the  members  of 
the  ^'police  force"  were  by  the  Charter  continued  in  the  de- 
partment of  which  "force"  there  is  nothing  to  show  that 
the  Commissioners  ever  were  members. 

(2).  The  law  was  intended  to  benefit  those  who  gave  their 
full  time  to  the  regular  service,  not  to  those  who,  as  Com- 
missioners, were  required  to  devote  but  a  small  share  of 
their  attention' to  their  duties  connected  with  the  depart- 
ment and  who  ran  none  of  the  risks  incident  to  service  in 
the  department. 

(.3).  Two  dollars  per  month  was  deducted  from  the  salary 
of  each  regular  police  officer  as  a  contribution  to  the  fund. 
No  such  deduction  was  made  from  the  Commissioners' 
salary.  They  did  not  contribute  toward  the  fund  in  any 
way.  The  commission  might  very  well  have  been  composed 
of  those  whose  services  were  given  without  salary,  as  was 
the  case  when  it  was  composed  of  other  city  officials.  Their 
positions  were  rather  jjositions  of  honor  than  of  reward. 

(4).  lu  the  endeavor  of  (lie  ajiitlicants  to  l)riug  tlicni- 
selves  within  the  terms  of  the  statute,  it  is  conceded  by 
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them  that,  upon  retiring  upon  the  pension  requested,  they 
would  nevertheless  continue  members  of  the  department, 
and  subject  to  report  and  to  be  assigned  to  duty  as  required 
of  other  pensioners.  The  concession  in  that  regard  is  in  the 
following  language:  ''These  applicants,  as  already  hinted, 
like  all  members  of  the  police  force  who  may  be  retired 
under  the  provisions  of  this  act,  must  make  quarterly  reports 
to  the  Chief  of  Police,  and  in  cases  of  great  public  emer- 
gency must  gratuitously  perform  such  duty  as  the  Chief  of  Police 
may  direct." 

What  duties  ex-members  of  the  Police  Commission  might 
be  assigned  by  the  Chief  of  Police  to  perform,  are  not  men- 
tioned. They  do  not  readily  occur  to  my  mind.  It  would 
certainly  be  reversing  the  usual  order  of  things  for  the 
members  of  the  commission,  past  or  present,  to  be  subject 
to  the  direction  of  any  other  official  in  the  department.  Yet 
this  is  the  logical  and  only  possible  result  of  the  contention 
of  the  present  applicants,  that  ex-Police  Commissioners 
must  serve  as  patrolmen  if  ordered  to  by  the  Chief  of  Police. 
A  construction  which  makes  such  a  conclusion  inevitable 
would  give  the  Legislature  very  slight  credit  for  intelli- 
gence. 

(5).  The  Board  of  Police  Commissioners  is  the  civil  head 
of  a  quasi-military  body.  The  members  of  such  administra- 
tive Board  are  not  members  of  the  Police  Department, 
except  in  the  broadest  meaning  of  the  expression.  The 
Secretary  of  War  conducts  the  vast  affairs  of  the  army,  and 
yet,  as  Attorney-General  Wirt  has  said,  "he  does  not  com- 
pose a  part  of  the  army."  (Opinions  of  Attorney-Generals, 
Vol.  I,  p.  457.)  "Though  the  head  of  the  War  Department," 
said  Mr.  Justice  Field,  "the  Secretary  of  War  is  not  in  the 
military  service  in  the  sense  of  the  regulation,  but,  on  the 
contrary,  is  a  civil  officer  with  civil  duties  to  perform,  as 
much  as  the  head  of  any  of  the  Executive  Departments." 
(U.  S.  vs.  Burns,  12  Wall.,  246,  252.)  So  in  the  present  in- 
stance, it  can  properly  be  said  that  the  members  of  the 
Board  of  Police  Commissioners,  though  at  the  head  of  the 
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Police  Department,  were  not  members  of  such  organized 
department  within  the  sense  of  the  pension  law.  They  were 
without  "rank''  in  the  department,  upon  which  the  amount 
of  all  pensions  depends.  They  could  control,  within  certain 
limits,  the  management  of  the  department,  but  were  not 
members  of  the  department,  in  the  sense  that  they  were  not 
subject  to  its  rules  or  risks  or  entitled  to  its  rewards. 

(6).  The  Legislature  could  not  haA'e  intended  to  include 
Commissioners  under  the  pension  law,  for  the  further 
reason  that  ordinarily  such  Commissioners  are  frequently 
changed  and  there  is  no  opportunity  for  them  to  spend 
twenty  years  in  office.  It  happened  in  this  instance,  owing 
to  the  peculiar  form  of  the  statute  and  the  fact  that  it  was 
not  repealed  until  the  adoption  of  the  new  Charter,  that 
their  term  of  office  was  unusually  long.  It  is  claimed  that 
this  lengthy  and  meritorious  service  entitles  the  applicants 
to  liberal  consideration  at  the  hands  of  the  present  Board. 
While  such  long  and  faithful  performance  of  public  duty  is 
always  deserving  of  the  highest  appreciation,  such  appre- 
ciation should  come  from  the  people  at  large.  The  guar- 
dians of  a  trust  fund  are  not  at  liberty  to  broaden  and  en- 
large a  fixed  class  of  beneficiaries  so  as  to  include  claimants 
whom  they  may  deem  particularly  worthy  of  public  con- 
sideration. 

From  these  considerations,  without  going  into  any  more 
thorough  analysis  of  the  statute  or  of  the  rights  of  the 
parties,  I  am  of  opinion  that  your  Board  has  no  power  to 
grant  the  applications  herein  considered. 

Respectfully, 

Franklin  K.  Lane. 
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Military  Roll.— Duty  of  Tax  Collector  to  Compile,  and  of  Clerk 
of  Supervisors  to  Deliver  to  the  Brigadier-General,  the  List 
Required  by  Sections  1897-1898  of  the  Political  Code. 

2Iay  IJf.  1900. 
The  Board  of  Supervisors. 

Gentlemex:  m  vour  communication  of  April  19.  1900, 
Tou  request  an  opinion  as  to  "whether  it  is  obligatory  upon 
the  Tax  Collector  to  compile,  and  the  Clerk  of  this  Board  to 
deliver  annually,  to  the  Brigadier  General,  the  'Military 
Roll.*  so  called,  provided  for  by  Sections  1897  and  1898  of 
the  Political  Code,  and  particularly  as  to  whether  said  sec- 
tions are  void  as  special  legislation." 

By  Section  1  of  Article  VII  of  the  Constitution  of  1S49  the 
Legislature  was  required  to  provide  for  the  organization  and 
discipline  of  the  State  Militia.  And  pursuant  thereto  Sec- 
tions 1897  and  1898  of  the  Political  Code  were  passed  which 
imposed  the  duty  of  compiling  a  military  roll  yearly  upon 
the  As?ePsors  of  all  counties,  except,  that  in  the  City  and 
County  of  San  Francisco  the  Tax  Collector  should  perform 
such  duty. 

The  Constitution  of  1879  continued  this  provision  of  the 
Constitution  of  1849  without  change.  And  the  provisions 
of  the  Code  above  cited  continued  likewise  in  full  force  and 
effect,  not  being  in  conflict  with  the  Constitution.  (See  Sec. 
1.  Art.  XXII.  Const,  of  1879.) 

The  suggestion  of  your  board  that  these  sections  may  be 
void  as  special  legislation  arises.  I  presume,  out  of  the  fact 
that  in  all  other  counties  the  Assessor  performs  the  duty 
herein  imposed,  an  exception  to  that  rule  being  expressly 
made  in  the  law  as  to  San  Francisco.  But  as  already  seen 
these  sections  were  in  force  prior  to  the  adoption  of  the 
present  Constitution.  Therefore  they  are  not  affected  by  the 
provisions  of  the  Constitution  inhibiting  special  legislation. 
(Ex  parte  Burke.  59  Cal..  6:  Meade  jv*.  Watson.  67  Cal.,  591; 
Kevada  School  Dist.  vs.  Shoecraft.  88  Cal..  372.) 
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I  am  of  opinion  that  said  sections  are  valid  and  that  it  is 
obligatory  upon  the  Tax  Collector  to  perform  the  duties 
therein  imposed. 

Respectfully, 

Franklin   K.   Lane. 


Charter  Amendment. — Procedure  Required  by  the  Constitution  of 
the  State. — Amendment  Should  Take  the  Form  of  Bill. — Su- 
pervisors to  Submit  All  Proposals  and  Give  All  Notices. 

Maij  18,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  Your  Board  has  submitted  to  me,  under 
date  of  March  27,  a  form  of  resolution  proposing  an  amend- 
ment to  subdivision  14,  Sec.  1,  Chap.  II,  Art.  II  of  the  Char- 
ter of  the  City  and  County  of  San  Francisco  relative  to  the 
fixing  of  rates  for  the  use  of  water,  heat,  light,  power,  tele- 
phone, telegraph  or  pneumatic  service,  and  my  opinion  is 
requested  "as  to  whether  the  said  resolution  is  properly 
drawn,  also  if  any  further  action  is  necessary  other  than  the 
adoption  of  the  resolution  in  order  that  the  Election  Com- 
mission will  take  cognizance  of  the  provisions  of  the  resolu- 
tion and  submit  the  proposed  amendment  to  the  electors  at 
the  proper  time." 

The  Constitution  provides  that  the  Charter  may  be 
"amended  at  intervals  of  not  less  than  two  years  by  propo- 
sals therefor,  submitted  by  the  legislative  authority  of  the 
city  to  the  qualified  voters  thereof,  at  a  general  or  special 
election  held  at  least  forty  days  after  the  publication  of 
such  proposals  for  twenty  days  in  a  daily  newspaper  of  gen- 
eral circulation,  of  such  city,  and  ratified  by  at  least  three- 
fifths  of  the  qualified  electors  voting  thereat,  and  approved 
by  the  Legislature  as  herein  provided  for  approval  of  the 
Charter."    (Art.  XI,  Sec.  8.) 

I  think,  to  be  entirely  safe,  the  proposals  should  take  the 
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form  of  a  bill  with  an  enacting  clause.  What  the  import- 
ance of  such  a  proposal  may  be  has  never  been  determined 
by  our  courts.  And  the  use  of  the  word  ''ratification"  in  the 
Constitution  suggests  the  possibility  that  the  submission  of 
the  proposal  might  be  regarded  as  a  legislative  act. 

The  proposal  should  contain  the  date  of  the  election  at 
which  the  amendment  is  to  be  submitted  to  the  vote  of  the 
people,  also  a  declaration  or  notice  to  the  effect  that  upon 
such  date  said  amendment  is  to  be  so  submitted  for  ap- 
proval or  rejection  by  the  electors  of  this  city  and  county. 
The  twenty  days  publication  should  be  made  by  express 
direction  and  authority  of  the  Board  of  Supervisors.  The 
Board  of  Election  Commissioners  may  conduct  the  election, 
but  the  preliminary  notices,  publications,  etc.,  touching  this 
amendment  to  the  Charter  should  be  taken  by  the  legisla- 
tive body  of  the  city,  the  Board  of  Supervisors.  I  do  not 
wish  to  be  understood  as  saying  that  an  election  held  under 
conditions  other  than  herein  advised  would  be  void,  but,  in 
the  absence  of  direct  holding  as  to  the  meaning  of  this  pro- 
vision of  the  Constitution  I  think  it  best  to  follow  the  safest 
course,  the  one  prescribed  by  the  letter  of  the  law. 

Respectfully, 

Franklin  K.  Lane. 


Lighting  Service.— Call  for  Bids  Not  to  be  Coupled  With  a  Prop- 
osition for  the  Purchase  of  a  Portion  of  a  Street  Lighting 
Plant  by  the  Municipality. 

May  18,  1900. 
The   Board   of   Public  Works. 

Gentlemen:  In  your  communication  of  May  4th,  1900, 
you  ask:  "Can  a  contract,  under  the  Charter  provisions,  for 
lighting  the  public  streets,  etc.,  be  legally  awarded  which 
embraces  a  proposition  other  than  that  of  lighting,  to  wit: 
that  of  furnishing  ornamental  poles?" 
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It  appears  from  the  copy  of  specifications  furnished  me 
that  the  Board  of  Supervisors  in  calling  for  bids  for  street 
lighting  intends  to  provide  for  the  erection  of  seventy-three 
ornamental  iron  poles,  fifty  of  which  are  to  be  erected  upon 
Market  street  from  the  ferries  to  Valencia  street,  and 
twenty-three  on  Van  Ness  Avenue,  from  Market  to  Vallejo 
streets.  These  poles,  which  are  to  be  of  a  pattern  and  other- 
wise satisfactory  to  the  Board  of  Supervisors,  are  to  be 
erected  by  the  one  securing  the  contract  for  lighting  the 
streets  designated  at  his  expense,  but  at  the  expiration 
of  the  contract  (one  year)  the  said  poles  are  to  "revert  to 
and  become  the  property  of  the  city  and  county." 

This  is  an  indirect  method  of  purchasing  and  erecting  so 
many  electric  light  poles.  The  city,  no  doubt,  has  the  power 
to  purchase  and  erect  such  poles,  but  to  do  so  by  this 
method  contravenes,  in  my  opinion,  the  purpose  of  the 
Charter  as  to  the  letting  of  the  contract  for  the  lighting  of 
the  streets.  If  the  Board  of  Supervisors  can  provide  that 
73  iron  poles  may  be  so  obtained  by  the  city  it  can  also  pro- 
vide that  all  the  poles  necessary  for  street  lighting  purposes 
shall,  at  the  end  of  one  year,  become  the  property  of  the 
city,  and  that  the  wires  throughout  the  city  and  the  plant 
which  generates  the  electricity  shall  also  "revert"  to  the 
city;  in  short,  that  under  the  guise  of  contracting  for  the 
lighting  of  the  streets,  the  purchase  of  an  electric  light  plant 
may  be  effected. 

In  providing  for  the  calling  of  bids  for  electric  light 
service  the  object  was  to  secure  such  service  at  the  lowest 
possible  rate  through  competitive  bidding,  and  it  might 
very  well  be  that  a  company  or  corporation  which  would  be 
able  to  provide  such  service  at  the  lowest  price  would  not 
be  able  to  sell  such  poles  to  the  city  at  as  low  a  price  as 
could  some  competitor.  The  result  would  be,  if  such  pro- 
cedure were  followed  as  is  here  proposed,  that  the  city 
would  buy  its  light  from  the  more  expensive  company  be- 
cause such  company  was  also  dealing  in  iron  poles.     So, 
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carried  to  a  logical  conclusion,  the  number  of  possible  com- 
petitors for  lighting  contracts  could  be  seriously  diminished 
by  following  such  a  plan.  It  is,  moreover,  not  to  be  assumed 
that  an  electric  light  company  will  act  as  middleman  in  a 
transaction  of  this  kind  without  exacting  a  profit,  and  why 
the  city  should  pay  a  double  profit  instead  of  dealing 
directly  with  the  maker  is  not  manifest. 

Under  the  proposed  plan  only  electric  light  companies 
could  bid  on  the  furnishing  of  such  poles.  But  the  Charter 
says  that  '*any  bidder  may  bid  separately  for  any  article 
named  in  the  proposals.  The  award  as  to  each  article  shall 
in  all  cases  be  made  to  the  lowest  bidder  for  such  article,  and 
where  a  bid  embraces  more  than  one  article,  the  Super- 
visors shall  have  the  right  to  accept  or  reject  such  bid  or 
the  bid  for  any  one  or  more  articles  embraced  therein." 
(Sec.  1,  Chap.  Ill,  Art.  II.)  The  object  of  this  provision  was 
to  insure  against  the  very  thing  which  it  is  here  sought  to 
do,  viz.,  the  combining  of  one  commodity  with  another  in 
the  proposals  and  the  acceptance  of  the  lowest  bid  for  the 
combination. 

If  the  city  wishes  to  initiate  a  municipal  lighting  plant  by 
the  purchase  of  certain  ornamental  iron  poles  it  should  pur- 
chase the  poles  upon  bids  distinct  from  electric  light  bids, 
and  thus,  by  giving  to  all  dealers  in  such  poles  an  oppor- 
tunity to  bid  thereon  and  to  all  electric  light  companies  an 
equal  opportunity  to  furnish  the  service  required,  secure  to 
the  city  both  poles  and  lighting,  or  either  one  it  may  desire, 
at  the  lowest  market  price.  The  Charter  does  not  contem- 
plate that  the  bids  for  the  lighting  of  streets  shall  be  limited 
to  those  who  wish  to  enter  into  the  business  of  selling  orna- 
menal  iron  poles  to  the  city,  nor  that  bids  upon  any  portion 
of  an  electric  lighting  plant  shall  be  limited  to  those  who 
sell  electric  current. 

Kespectfully, 

Franklin   K.   Lane. 
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Franchises. — Consideration  of  Proposed  Ordinance  Granting  San 
Francisco  and  San  Joaquin  Valley  Rciilway  Company  a  Right 
of  Way  on  Illinois  Street. 

May  19,  1900. 

The  Board  of  Supervisors. 

Gentlemen:  By  resolution  No.  393  my  opinion  is  re- 
quested as  to  the  validity  of  a  proposed  ordinance  granting 
a  franchise  to  the  San  Francisco  &  San  Joaquin  Valley  Rail- 
way Company  to  construct  and  operate  a  railroad  along 
Illinois  street  in  this  city  and  county. 

The  enacting  clause  is  not  that  required  by  the  Charter. 
(Sec.  8,  Chap.  I,  Art.  II.) 

The  railroad  which  is  to  be  operated  upon  said  street  is 
not  described.  The  franchise  is  for  45  years,  but  under 
the  Charter  the  city  can  grant  franchises  to  street  railways 
for  but  25  years.  That  the  railroad  to  be  operated  on  Illi- 
nois street  is  not  a  street  railway  should  aflQrmatively 
appear  to  save  possible  question  later. 

As  to  any  other  question  than  that  of  validity  my  opinion 
is  not  asked,  and  in  answer  to  your  question  I  advise  that  if 
the  proper  enacting  clause  is  inserted  the  ordinance  is  valid. 

Respectfully, 

Franklin   K.   Lane. 


Pensions. — Claims  of  Schroder  Heirs  Against  Police  Pension  and 
Relief  Fund. — Comparison  of  Provisions  of  Charter  With 
Those  of  Superseded  Statute. 

May  21, 1900. 

The  Board  of  Police  Pension  Fund  Commissioners. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board  dated  April  10,  1900,  referring  to  me  the  claim 
of  John  and  Louis  C.  Schroder  and  Anna  M.  Casement, 
children  of  John  Schroder,  deceased,  against  the  Police 
Pension  and  Relief  Fund.    The  facts  presented  in  the  peti- 
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tion  of  claimants  are  briefly  these:  John  Schroder  was, 
upon  the  10th  day  of  February,  1874,  appointed  as  a  member 
of  the  Police  Department  of  this  city  and  county,  and  served 
as  an  active  member  of  such  department  until  the  19th  day 
of  February,  1894,  upon  which  latter  day  the  said  Schroder 
was  duly  retired  from  the  active  list  upon  a  yearly  pension 
of  one-half  of  the  amount  of  his  salary  at  the  date  of  his 
retirement.  He  continued  to  draw  such  pension  until  his 
death,  which  occurred  on  the  5th  day  of  December,  1898. 
His  death  was  from  natural  causes.  And  his  children,  all 
over  the  age  of  twenty-one  years,  and  being  his  sole  heirs, 
now  claim  that  under  Section  7  of  the  Act  of  March  4,  1889, 
as  amended  in  1891  and  1897,  they  are  entitled  to  the  sum  of 
$1,000  from  the  Pension  Fund  provided  by  said  Act.  The 
claim  presented  bears  date  of  March  17,  1900. 

The  provision  of  the  Act  of  1889  under  which  the  present 
claim  is  made  reads: 

"Sec.  7.  Whenever  any  member  of  the  Police  Depart- 
ment of  such  county,  city  and  county,  city  or  town,  shall, 
after  ten  years'  service,  die  from  natural  causes,  then  his 
widow  or  children,  or  if  there  be  no  widow  or  children,  then 
his  mother  or  unmarried  sisters,  shall  be  entitled  to  the  sum 
of  one  thousand  dollars  from  such  fund." 

This  provision  differs  somewhat  from  the  provision  to  be 
found  in  the  Charter,  which  reads : 

"Sec.  6.  When  any  member  of  the  department  shall, 
after  ten  years'  service,  die  from  natural  causes,  then  his 
widow,  and  if  there  be  no  widow,  then  his  children,  or  if 
there  be  no  widow  or  children,  then  his  mother,  if  dependent 
upon  him  for  support,  shall  be  entitled  to  a  sum  equal  to  the 
amount  retained  by  the  Treasurer  from  the  pay  of  such 
deceased  member  and  paid  into  the  Relief  and  Pension 
Fund;  but  the  provisions  of  this  section  shall  not  apply  to 
any  member  of  the  department  who  shall  have  received  any 
pension  under  the  terms  of  this  Chapter." 
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This  difference  between  the  old  law  and  the  new,  together 
with  the  facts  presented  in  the  petition,  raises  several  ques- 
tions: 

(1)  Whether  the  word  children  as  used  in  the  Act  of  1889 
as  amended  and  in  the  Charter  was  intended  to  include 
children  no  longer  dependent,  but  over  the  age  of  twenty-one 
years. 

(2)  Whether  your  Board  has  power  to  meet  a  demand 
which  arose  under  the  Act  of  1889  and  was  not  presented  to 
the  trustees  of  the  Pension  Fund  until  after  the  said  act 
had  been  repealed  by  the  adoption  of  the  Charter. 

(3)  Whether  the  children  of  one  who  drew  a  pension  dur- 
ing his  life-time  are  now  entitled  to  any  sum  or  amount 
from  the  Pension  Fund  provided  by  the  Charter,  and  if  so, 
whether  such  sum  shall  be  that  fixed  by  the  act  of  1889  or 
that  to  be  estimated  under  the  Charter  provision  quoted 
above. 

(4)  W^hether,  in  general,  your  Board  has  power  to  meet 
any  demands  except  such  as  are  warranted  under  the  Char- 
ter and  which  are  specifically  provided  for  therein. 

To  the  end  that  an  adjudication  be  had  upon  these  ques- 
tions which  will  doubtless  arise  in  many  other  instances  I 
would  advise  for  the  protection  of  the  Fund  that  you  de- 
cline payment  of  the  said  claim. 

Respectfully, 

Franklin   K.   Lane. 
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City  Attorney. — Not  Permitted  to  Act  as  Personal  Adviser  ofi 
Members  of  Municipal  Boards. — Confined  to  Questions  Involv- 
ing Rights  and  Liabilities  of  City  and  County. 

June  7,  1900. 
The  Board,  of   Public  Works. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
April  26,  1900,  relative  to  the  matter  of  bonds.  Inasmuch 
as  the  questions  therein  presented  do  not  involve  the  rights 
or  liabilities  of  the  city  but  are  solely  of  personal  moment 
to  you  I  must  decline  to  consider  them.  If  I  did  answer  the 
questions  presented  my  opinion  would  be  of  no  protection 
to  you  and  my  official  duty  might  compel  me  at  some  time 
to  take  a  position  other  than  that  taken  as  your  personal 
adviser.  To  meet  just  such  contingencies  the  Charter  has 
required  that  the  City  Attorney  shall  not  attend  to  any 
professional  business  other  than  that  of  the  city. 

Your  personal  attorneys  should  advise  you  as  to  whether 
you  are  properly  protected  by  the  bonds  given,  not  the 
attorney  for  the  city. 

Eespectfully, 

Franklin   K.   Lane. 


Publication. — Resolutions  Authorizing  Payment  of  Certain  De- 
partment Demands  Not  Required  to  be  Passed  for  Printing 
by  the  Board  of  Supervisors. 

June  7,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  Your  communication  of  May  8th,  1900, 
requests  my  opinion  "as  to  whether  resolutions  authorizing 
the  payment  of  'department  demands  on  the  treasury  for 
amounts  exceeding  five  hundred  dollars'  can  be  adopted  by 
the  Board,  or  is  it  necessary  that  said  resolutions  should 
be  passed  for  printing." 
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If  your  intention  is  to  inquire  whether  your  approval  of 
demands  originating  in  and  already  approved  by  depart- 
ments other  than  your  own,  have  to  be  published,  I  answer 
that  there  is  no  provision  of  law,  so  far  as  I  am  aware, 
which  requires  the  publication  of  such  approval  either  in 
the  form  of  a  resolution  or  otherwise. 

For  a  consideration  of  your  duties  regarding  the  approval 
of  such  demands  generally,  I  beg  leave  to  refer  you  to  the 
opinions  of  the  City  Attorney  under  dates  of  February  13, 
February  17,  and  March  10,  wherein  the  matter  is  discussed 
at  length. 

Respectfully, 

Franklin   K.   Lane. 


Tax  Collection.— Duty  of  Tax  Collector  to  Receive  Valid  Taxes 
Without  Requiring  Penalties  When  Such  Taxes  Were  Ten- 
dered in  Due  Time,  But  at  Such  Time  Declined. 

June  7,  1900. 
The  Tax  Collector. 

Sir:  In  your  communication  of  May  23,  1900,  inquiry 
is  made  as  to  your  power  to  receive  taxes  tendered  in 
due  time  but  declined  by  you  and  your  predecessor  be- 
cause said  tender  did  not  include  taxes  assessed  upon  the 
bonds  of  quasi  public  corporations. 

The  Supreme  Court,  in  the  matter  of  the  Germania  Trust 
Company,  recently  decided,  has  held  that  the  assessment 
laid  last  year  upon  the  bonds  of  quasi  public  corporations 
was  invalid,  that  it  was  never  legally  imposed.  This  being 
so,  it  now  becomes  your  duty  to  accept  the  amount  of  the 
valid  assessment,  which,  persumably,  was  the  amount  of 
the  whole  assessment,  minus  that  imposed  upon  bonds  of 
quasi  public  corporations.  Had  the  whole  assessment  been 
declared  valid  it  would  have  been  your  duty  to  have  col- 
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lected  the  penalties  upon  the  total  assessment,  whether  a 
portion  was  tendered  or  not.  (See  opinion  of  City  Attorney 
dated  April  30,  1900.)  As  the  amount  tendered  was  the 
whole  valid  assessment  no  penalty  attaches.  (Maekay  vs. 
San  Francisco,  113  Cal.,  392,  401;  Bank  of  Mendocino  vs. 
Chalfant,  51  Cal.,  369.) 

With  respect  to  the  manner  by  which  the  invalid  portion 
of  the  assessment  and  the  penalties  which  have  been  added 
to  the  tax  roll  may  be  stricken  therefrom  the  law  is  silent. 
The  most  practicable  method  of  effecting  the  desired  result 
would  seem  to  be  to  credit  the  taxpayer's  account  with  the 
amount  paid,  making  a  marginal  note  that  under  the  de- 
cision of  the  Supreme  Court  the  remainder  was  invalid  and 
uncollectible.  The  Auditor  will  be  enabled  to  see  upon 
inspection  that  the  amount  actually  due  for  taxes  has  been 
paid  and  that  only  void  taxes  remain  unpaid. 

Respectfully, 

Franklin  K.  Lane. 


Public  Work. — Interpretation  of  Charter  Provision  Respecting 
Progressive  Payments  on  Contracts  Made  by  City. — Proposed 
Division  of  Work  Into  "Main  Elements." 

June  9,  1900. 
The  Board  of  Supervisors. 

Gentlemen  :  Your  Resolution  No.  54  presents  two  ques- 
tions for  my  consideration,  viz :  (1).  Whether  a  resolution 
concerning  the  erection,  repair  and  alteration  of  public 
buildings,  such  as  one  furnished  me,  is  in  conflict  with  the 
Charter,  (2).  Whether  the  Charter  prevents  progressive 
payments  upon  contracts  for  such  work. 

1.  The  form  of  resolution  submitted  provides  for  a 
division  of  the  work  on  public  buildings  into  the  "main  ele- 
ments" of  the  structure,  and  a  corresponding  number  of 
separate  contracts  therefor.     Just  what  is  meant  bv  the 


294 


"main  elements''  of  a  building  or  bow  sucb  plan  would 
work  are  questions  it  is  not  necessary  for  me  to  investigate, 
as  my  opinion  does  not  concern  tbe  practicability  of  such  a 
plan.  The  single  question  submitted  to  me  relates  to  its 
legality. 

There  is  nothing  in  the  Charter,  so  far  as  I  have  been  able 
to  ascertain,  which  forbids  the  letting  of  contracts  for  such 
work  in  the  proposed  manner.  It  is  well  settled  that  where 
no  express  and  exclusive  mode  is  provided  by  law,  a  munici- 
pality may  adopt  any  convenient  and  desirable  form  of  con- 
tract. (Dillon  Mun.  Corp.,  443;  City  of  Galena  vs.  Corwith, 
48  111.,  423.) 

2.  The  same  general  rule  applies  to  the  making  of  pro- 
gressive payments,  that  is  to  say,  such  payments  may  be 
made  unless  the  law  forbids  it,  such  payments  being  usual 
and  convenient.  There  is  no  law  expressly  forbidding  par- 
tial payments.  The  only  provision  of  the  Charter  which 
seems  to  bear  upon  the  subject  at  all  is  found  in  Section  21, 
Chap.  I,  Art.  VI,  and  is  in  the  following  language: 

"In  case  of  failure  on  the  part  of  the  contractor  to  com- 
plete his  contract  within  the  time  fixed  in  the  contract,  or 
within  such  extension  of  said  time  as  is  herein  provided, 
his  contract  shall  be  void,  and  the  Supervisors  shall  not  pay 
or  allow  to  him  any  compensation  for  any  work  done  by  him 
under  said  contract". 

At  first  sight  this  provision  might  seem  by  implication  to 
forbid  all  payments  until  the  entire  structure  or  work  is 
completed.  But  it  is  not  a  provision  purporting  to  cover 
the  matter  of  payments.  It  is  concerned  mainly  with  the 
prompt  completion  of  contracts,  and  the  matter  of  with- 
holding payment  is  only  mentioned  as  a  means  of  accom- 
plishing this  result.  The  object  of  the  provision  is  not  pri- 
marily to  fix  the  method  of  payment  but  to  insure  the  timely 
performance  of  contract  work.  It  is,  therefore,  to  be  con- 
strued with  a  view  to  effecting  this  end,  and  only  such 
weight  is  to  be  given  to  incidental  expressions  therein  as 
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will  operate  to  accomplish  such  purpose.  It  is  only  "in  case 
of  failure  on  the  part  of  the  contractor  to  complete  his  con- 
tract within  the  time  fixed"  that  the  section  makes  any 
reference  to  manner  of  payment.  In  case  of  such  failure, 
then  the  section  declares  that  the  "Supervisors  shall  not  pay 
or  allow  him  any  compensation  for  any  work  done  by  him 
under  such  contract."  The  obvious  purpose  is  to  prevent 
payment  until  the  work  for  which  the  payment  is  to  be  made 
has  actually  been  completed.  It  is  very  plain  that  if  the 
contract  provided  that  a  certain  portion  of  the  work  should 
be  finished  in  say  six  months  and  the  work  was  so  finished, 
that  the  contract  would  have  been  complied  with  as  to 
such  work,  and  the  object  of  the  statute  would  then  have 
been  fully  accomplished  as  to  that  portion  of  the  work.  As 
to  that  portion  the  contractor  would  have  completed  his 
contract  "within  the  time  fixed  in  the  contract."  If  so,  then 
there  would  remain  no  reason  for  withholding  a  payment  on 
such  work.  In  any  event  the  statute  would  have  effected 
its  end  as  to  the  work  which  was  required  to  be  done,  and 
which  actually  was  done,  within  the  specified  time.  Reading 
the  provision  in  this  light,  it  is  seen  that  it  does  not  neces- 
sarily prevent  what  might  be  termed  partial  payments. 

Where  the  contract  provides  for  only  one  time  of  comple- 
tion, namely,  the  time  when  the  entire  structure  or  work  is 
finished,  then  there  can  be  no  time  for  payment  earlier  than 
that  date,  and  partial  payments  are  not  to  be  made.  For 
there  would  be  no  time  between  the  beginning  and  the  end 
when  it  could  be  said  that  the  work  to  be  done  within  a 
certain  time  had  been  accomplished.  Where,  however,  the 
contract  does  specify  definite  times  at  which  definite  por- 
tions of  the  work  are  to  be  finished,  then  as  often  as  such 
periods  occur  there  is  an  opportunity  to  judge  whether  the 
contract  has  been  complied  with,  and  the  object  of  the 
statute  is  attained  if  at  any  of  those  times,  the  work  being 
incomplete,  the  payment  is  withheld. 

I  therefore  advise  that  you  have  power  to  pass  the  form 
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of  resolution  submitted,  and  also  that  provision  may  be 
made  in  contracts  for  public  buildings  for  certain  work  to 
be  done  within  specified  times,  and  partial  payments  made. 
Of  course  the  partial  payments  cannot  exceed  the  value  of 
the  work  done,  and  should  be  as  much  less  than  such  value 
as  in  your  judgment  will  fully  protect  the  municipality. 

Respectfully, 

Franklin  K.  Lane. 


Tax  Collection. — Denial  of  Power  in  the  Board  of  Supervisors  to 
Rebate  Interest  and  Penalties  Upon  Delinquent  Taxes  for  Pur- 
pose of  Raising  Immediate  Revenue. 

June  11,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  In  answer  to  Resolution  No.  367  respecting 
a  proposed  plan  of  raising  immediate  revenue  by  rebating 
interest  and  penalties  on  delinquent  taxes,  I  would  advise 
that  such  procedure  is  not  contemplated  by  law.  (See  State 
vs.  Hannibal  &  St.  Joseph  Ry.  Co.,  75  Mo.,  208;  State  of 
Nevada  vs.  C.P.  R.  R.  Co.,  10  Nev.,  47;  Lowell  vs.  Commission- 
ers, 3  Allen,  550;  People  vs.  Ballerino,  99  Cal.,  598;  Security 
Savings  Co.  vs.  Hinton,  97  Cal.,  214.)  There  is  no  statute  or 
other  provision  of  law  which  empowers  the  municipality  to 
remit  taxes,  interest  on  same,  or  penalties,  which  are  legally 
due  and  payable.  A  valid  tax  must  be  collected  in  toto.  An 
invalid  tax  is  not  to  be  treated  as  a  tax  at  all,  hence  no 
penalties  arise  thereunder.  The  plan  proposed  is  to  rebate 
penalties,  etc.,  upon  valid  assessments,  which  is,  in  my 
opinion,  beyond  your  power. 

Respectfully, 

Franklin  K.  Lane. 
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Municipal  Funds. — Delinquent  Taxes  When  Paid  to  be  Credited 
to  the  Year  When  They  Become  Due,  and  Not  to  the  Year 
When  TTiey  Were  Collected. 

June  12,  1900. 
The   Treasurer. 

Sir:  I  am  in  receipt  of  your  communication  of  May  15, 
reading  as  follows: 

"The  following  amounts  received  for  the  fiscal  year  1892 
and  1893  from  redemption  of  taxes  sold  to  state  and  other 
sources  have  been  credited  to  the  following  years: 

1893 $3,597.18 

1894 1,202.56 

1895 362.30 

1896 601.35 

1897 288.41 

1898 330.00 


),481.80 


"Will  you  kindly  let  me  know  if  there  is  any  objection 
to  transferring  these  amounts  to  the  open  account  of  1892." 

As  I  understand  this  communication  the  facts  are  these: 
During  the  several  years  succeeding  the  fiscal  year  1892-3 
various  amounts  of  money  have  been  received  in  payment 
of  delinquent  taxes  for  the  year  1892-3,  which  amounts,  as 
they  have  been  received,  have  been  credited  to  the  years 
when  received  and  not  to  the  year  when  such  taxes  became 
due  and  payable,  viz.,  1892-3.  You  now  wish  to  know  if 
these  amounts  should  not  all  be  credited  to  what  you  term 
the  "open  account  of  1892,"  that  being  the  year  when  the 
taxes  should  have  been  paid. 

It  is  my  opinion  that  the  delinquent  taxes  when  paid 
should  be  credited,  not  to  the  year  when  collected,  but  to  the 
year  when  they  should  have  been  paid.     In  other  words, 
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that  the  taxes  payable  in  1892-3,  no  matter  in  which  year 
paid,  should  be  credited  to  the  account  of  1892-3. 

Respectfully, 

Franklin   K.   Lane. 


Street  Work. — Power  of  Protesting  Property  Owners  to  Bar  Pro- 
posed Improvements. — Provisions  of  Charter  and  of  Vrooman 
Act  Compared. 

June  IS,  1900. 
The  Board   of   Public  Works. 

Gentlemen  :  I  am  in  receipt  of  a  request  for  an  interpre- 
tation of  the  language  of  Section  4,  Chapter  II,  Article  VI 
of  the  Charter,  reading  as  follows: 

''The  owners  of  a  majority  of  the  frontage  of  the  property 
fronting  on  said  proposed  work  or  improvement,  and,  in  the 
case  of  a  district,  those  owning  more  than  one-half  of  the 
superficial  area  of  the  district,  may  make  written  objec- 
tions of  the  same  within  ten  days  after  the  expiration  of  the 
time  of  the  publication  of  said  resolution  of  intention,  which 
objections  shall  be  delivered  to  the  Secretary  of  the  Board 
of  Public  Works,  who  shall  endorse  thereon  the  date  of  its 
reception  by  him.  Such  objections  shall  be  barred  for  six 
months  to  any  further  proceedings  in  relation  to  the  doing 
of  said  work  or  making  said  improvement,  unless  the  own- 
ers of  the  one-half  or  more  of  the  frontage  or  of  the  district, 
as  aforesaid,  shall  meanwhile  petition  for  the  same  to  be 
done,  and  the  same  shall,  after  the  expiration  of  said  six 
months,  be  continued  under  the  resolution  of  intention  first 
passed  if  said  board  shall  deem  proper.  If,  however,  the 
owners  of  at  least  two-thirds  of  the  property  fronting  on 
said  jiroposed  work  or  improvement,  and,  in  the  case  of  a 
district,  those  owning  at  least  two-thirds  of  the  superficial 
area  of  the  district  shall  make  written  objections  to  the 
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same  within  said  six  months,  no  further  proceedings  shall 
be  taken  under  the  aforesaid  resolution  of  intention. 

"When  the  work  or  improvement  proposed  to  be  done  is 
the  construction  of  sewers,  manholes,  culverts  or  cess-pools, 
and  the  objections  thereto  are  signed  by  the  owners  of  a 
majority  of  the  frontage  or  of  the  district  as  aforesaid,  the 
Board  shall,  at  its  next  meeting,  fix  a  time  for  hearing  said 
objections,  not  less  than  one  week  thereafter.  The  secretary 
shall  thereupon  notify  the  persons  making  such  objections, 
by  depositing  a  notice  thereof  in  the  postoffice  at  the  city 
and  county,  postage  prepaid,  and  addressed  to  each  objector 
or  his  agent  when  he  appears  for  such  objector.  At  the 
time  specified  the  Board  shall  hear  the  objections  urged, 
and  pass  upon  the  same,  and  its  decision  shall  be  final  and 
conclusive;  and  if  said  objections  are  overruled  the  proceed- 
ings shall  be  continued  as  though  no  objections  had  been 
made." 

Your  inquiry  is  addressed  specifically  to  this  question: 
Whether,  when  a  portion  of  a  block  has  been  improved,  and 
a  resolution  of  intention  is  passed  for  the  improvement  of 
the  remaining  portion  of  said  block  objections  filed  by  a 
majority  frontage  of  the  portion  in  front  of  which  the  im- 
provement is  contemplated  will  bar  further  proceedings  for 
six  months. 

This  question  must  be  answered  in  the  affirmative.  It  is 
the  expressed  intent  of  the  section  to  enable  a  majority 
frontage  of  the  property  fronting  upon  any  proposed  im- 
provement, other  than  the  construction  of  sewers,  manholes, 
culverts  or  cesspools,  to  stop  further  proceedings,  under  a 
resolution  of  intention  contemplating  such  improvement, 
for  a  period  of  six  months,  and  to  empower  two-thirds  of 
such  frontage  to  stop  such  proceedings  under  such  resolu- 
tion entirely. 

It  is  the  number  of  feet  frontage  in  the  proposed  work  or 
improvement  that  determines  the  question  of  continuing  or 
discontinuing  the  work,  and  not  the  ownership  of  the  land. 
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A  single  individual  mav  be  possessed  of  such  a  majority 
frontage  upon  the  proposed  improvement,  in  which  event  it 
would  rest  in  the  power  of  this  single  property  owner  to  de- 
lay the  improvement  for  six  months;  and  if  he  should  own 
a  two-thirds  frontage  he  could  altogether  stop  all  further 
proceedings  under  that  resolution  of  intention. 

This  section  of  the  Charter  is  modeled  after  Section  3  of 
the  Vrooman  Act  (Stats.  1885,  p.  147)  as  amended,  with  two 
material  differences:  (1)  The  section  of  the  Vrooman  Act 
applied  to  improvements  covering  one  block  or  more,  and 
the  Charter  provision  applies  to  improvements  without  limi- 
tation as  to  length;  and  (2)  the  section  of  the  Vrooman  Act 
precluded  the  continuance  of  such  proceedings  under  the 
same  resolution  of  intention,  while  the  Charter  permits 
such  proceedings  (unless  two-thirds  of  the  frontage  objects) 
to  be  carried  to  completion  under  the  same  resolution  of 
intention  after  the  expiration  of  six  months.  (City  Street 
Improvement  Co.  vs.  Babcock,  123  Cal.,  205.) 

Whatever  may  have  been  the  policy  of  the  freeholders  in 
making  it  easier  than  heretofore  for  the  property  owners 
to  control  and  delay  the  improvement  of  the  streets,  the  ex- 
pression of  their  intent  is  clear.  I  am,  therefore,  of  opinion 
that  objection  from  a  property  owner  or  property  owners 
owning  a  majority  frontage  facing  any  proposed  improve- 
ment, other  than  the  construction  of  sewers,  manholes,  cul- 
verts or  cesspools,  is  sufficient  to  bar  the  improvement  for 
six  months,  if  such  objection  is  made  within  ten  days  after 
publication  of  the  resolution  of  intention  describing  the  pro- 
posed work  or  improvement,  and  that,  if  within  the  six 
months  following  the  publication  of  that  resolution,  the 
owner  or  owners  of  two-thirds  of  the  frontage  shall  make 
written  objection  "no  further  proceedings  shall  be  taken 
under  the  aforesaid  resolution  of  intention." 

Respectfully, 

Franklin   K.   Lane. 
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Publication  of  Specifications. — Not  Required  in  Full  in  Proposal 
Notice,  When  Specifications  Are  Referred  to  in  Notice  as  Be- 
ing on  File  in  0£&ce  of  Clerk. 

Jum  18,  1900. 

The  Board   of  Supekvisors. 

Gextlemen:  In  a  communication  dated  June  15.  1900, 
you  request  an  opinion  as  to  whether  or  not  '"it  is  necessary 
to  publish  the  specifications,  for  lighting  streets  and  public 
buildings,  in  exten^o,  serving  as  a  proposal  notice,  or 
whether  a  brief  proposal  notice  calling  attention  to  the  fact 
that  the  specifications  are  on  file  in  the  Clerk's  ofiice  of  the 
Board  of  Supervisors  will  be  suflicient.*" 

I  know  of  no  provision  of  the  Charter  requiring  the  speci- 
fications to  be  published  in  full,  (^See  fourth  paragraph.  Sec- 
tion 1.  Chapter  III,  Article  II.) 

Respectfully. 

Franklin    K.    La.ne. 


Municipal  Funds. — Delinquent  Taxes. 

Jum  26,  1900. 

The   Treasurer. 

Sir:  Your  communication  of  June  13.  1900.  reads  as  fol- 
lows: 

•"There  are  certain  registered  claims  outstanding  for  sui>- 
plies  and  other  necessaries  furnished  the  city  and  county  in 
the  year  1S92-3.  Can  money  collected  for  delinquent  taxes 
for  1S94-95-90-97  and  "98.  and  duly  credited  to  same,  all  open 
acts,  against  which  no  indebtedness  now  exists,  be  trans- 
ferred to  and  used  for  the  liquidation  of  such  registered 
claims  as  above  stated." 

It  has  been  repeatedly  decided  by  tlie  Supreme  Court  that 
the  funds  of  each  fiscal  vear  must  hear  the  burden  of  the 


302 


expenses  incurred  in  such  year.  Taxes  raised  for  the  years 
1894-5-6-7-8  cannot  be  used  for  the  payment  of  back  claims. 
(San  Francisco  Gas  Co.  vs.  Brickwedel,  62  Cal.,  641;  Smith 
vs.  Broderick,  107  Cal.,  644;  Von  Schmidt  vs.  Widber,  105 
Cal.,  151;  Weaver  vs.  San  Francisco,  111  Cal.,  319;  Montague 
vs.  English,  119  Cal.,  225.) 

Respectfully, 

Franklin  K.  Lane. 


Street  Work, — Proposal  Blank. 

June  26,  1900. 
The    City    Engineer. 

Sir:  In  your  communication  of  June  5th,  1900,  enclosing 
a  draft  of  a  proposal  blank  for  street  work  you  ask  my  ap- 
proval of  the  blank  submitted  or  such  modification  thereof 
as  is  necessary. 

Section  15  of  Chapter  I,  Article  VI,  provides  that  the  ad- 
vertisement and  notice  shall  invite  proposal  for  materials 
or  work,  or  for  both,  as  the  Board  may  deem  best,  and  shall 
contain  a  general  description  of  the  work  to  be  done  and 
the  materials  to  be  furnished. 

Accordingly  I  would  advise  that  the  proposed  form  be 
changed  to  read  as  follows: 

FORM  I. 

In  compliance  with  the  advertisement  calling  therefor,  a 

copy  of  which  is  hereto  annexed, hereby 

propose  and  agree  to  execute  the  required  contract  and  per- 
form the  work  mentioned  in  said  advertisement  and  de- 
scribed in  the  specifications  referred  to  in  advertisement, 
and  to  furnish  materials  in  accordance  with  said  specifica- 
tions, to  the  satisfaction  of  and  under  the  supervision  of  the 
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Board  of  Public  Works  of  said  city  and  county,  at  the  fol- 
lowing prices,  payable  in  United  States  gold  coin,  viz:     .     . 

Otherwise  the  blank  complies  with  the  provisions  of  the 
Charter. 

Respectfully, 

Franklin  K.  Lane. 


Claims  Against  City. — Obligation  as  to  Certain  Advertising  in  the 
"Evening  Post,"  Between  the  Date  When  the  Charter  Went 
Into  Effect,  and  the  Adoption  of  an  "Official  Paper." 

June  27,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  413  re- 
questing an  opinion  upon  the  following  questions,  to  wit: 

''First — Has  the  Board  of  Supervisors  the  power  to  ap- 
prove the  demands  of  The  Evening  Post  Publishing  Com- 
pany, aggregating  |1,117.76,  for  printing  resolutions,  ordin- 
ances, etc.,  in  The  Evening  Post  newspaper  from  January 
8,  1900,  to  the  date  when  the  new  contract  for  official  ad- 
vertising went  into  effect? 

"Second — What  liability,  if  any,  will  be  incurred  by  the 
Board  should  it  fail  to  approve  said  demands?" 

The  following  facts  appear,  or  may  be  conceded,  for  pres- 
ent purposes: 

The  Post  Publishing  Company,  proprietor  of  the  Evening 
Post,  on  November  12,  1898,  entered  into  a  valid  contract 
with  the  corporation,  the  City  and  County  of  San  Francisco, 
to  do  certain  work,  to  wit :  The  advertising  of  substantially 
all  matter  required  to  be  advertised  by  its  Board  of  Super- 
visors in  a  newspaper  in  this  city  and  county.  Such  contract 
was  to  continue  for  two  years,  to  wit:  from  January  1,  1899, 
to  January  1,  1901.  No  charge  was  therein  provided  to  be 
made  against  the  City  and  County  of  San  Francisco  in  any 
event  whatsoever;  moreover,  it  was  expressly  stipulated  in 
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the  contract  that  for  advertising  such  matter  as  the  city 
would  ordinarily  be  responsible  for  the  rates  should  be  as 
follows:  "For  one  insertion — per  half  inch — no  charge;  for 
two  insertions,  per  half  inch,  no  charge;  for  five  insertions, 
per  half  inch,  no  charge."  No  money  consideration,  either 
present  or  future,  was  provided  to  be  paid  by  the  municipal 
corporation  to  the  Post  Publishing  Company,  or  at  all.  The 
sole  consideration  provided  by  the  contract  as  moving  from 
the  corporation  to  the  said  publishing  company  were  stated 
in  the  printed  proposals  and  were  (1)  that  the  newspaper  to 
which  the  contract  should  be  awarded  should  be  designated 
by  the  Board  of  Supervisors  as  the  official  paper  of  the  city 
and  county  for  the  term  mentioned;  and  (2)  that  such  news- 
paper should  be  designated  by  the  Board  of  Supervisors  as 
the  newspaper  in  which  all  resolutions  and  notices  of  street 
work  should  be  published  during  said  term.  For  these  pub- 
lications the  municipality  was  in  no  wise  liable  nor  was 
there  any  price  fixed  therein  which  the  parties  who  were 
liable  therefor  were  required  to  pay.  In  that  regard  it  was 
provided  in  the  contract  that  the  publishing  company  should 
not  charge  the  responsible  parties  more  than  the  usual  rates 
charged  by  the  company  to  the  public  generally.  It  was 
from  the  publication  of  matter  ordered  by  the  Board,  but 
charged  and  chargeable  only  to  private  parties,  that  the 
newspaper  obtained  its  revenue  under  the  contract. 

The  present  Charter  of  San  Francisco,  which  went  into 
general  operation  January  8,  1900,  contained  such  man- 
datory provisions  concerning  the  advertising  required  by  the 
Board  of  Supervisors  and  other  departments  of  the  munici- 
pality as  made  it  impossible  to  continue  publishing  such  por- 
tion thereof  as  was  provided  for  in  the  Post  contract  with- 
out exposing  the  official  acts  of  the  bodies  concerned  to 
attack  for  want  of  valid  publication.  Among  other  pro- 
visions of  the  Charter  on  this  subject  were  those  compelling 
the  Supervisors  to  select  what  is  named  in  the  Charter  as 
the  "official  paper,"  and  requiring  all  publications  whatso- 
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eyer  (excepting  the  delinquent  tax  list)  to  be  made  in  such 
official  paper  so  selected,  and  not  otherwise.  (For  further 
specifications  see  opinion  of  City  Attorney,  dated  January 
29, 1900.)  Some  time  elapsed  subsequent  to  January  8, 1900, 
before  the  Board  of  Supervisors  succeeded  in  selecting  an 
oflQcial  paper  as  required  by  the  Charter.  In  the  meantime 
publication  was  continued  in  the  Evening  Post  and  in  ac- 
cordance with  said  contract  dated  November  12,  1898.  It 
was  during  this  period  between  January  8,  1900,  and  the 
subsequent  adoption  of  the  present  official  paper,  March  19, 
1900,  that  the  claims  now  under  discussion  arose. 

1.  There  is  no  dispute,  I  believe,  as  to  the  fact  that  dur- 
ing the  time  between  January  8,  1900,  and  the  date  of  the 
contract  for  the  present  official  paper  required  by  the  Char- 
ter, all  the  publications  mentioned  in  the  contract  of  No- 
vember 12th,  1898,  were  made  as  stipulated  in  the  contract, 
that  is  to  say,  that  all  publications  ordered  by  the  Board  of 
Supervisors  during  that  period  were  directed  to  be  and  were 
in  fact  published  in  the  Post  newspaper  in  the  manner  pro- 
vided for  in  the  contract,  both  the  publications  in  which  the 
municipality  was  interested  and  for  which  there  was  no 
charge,  and  also  those  in  which  private  parties  were  inter- 
ested and  for  which  they  were  charged.  In  this  regard 
therefore  it  must  be  conceded  that  the  municipality  com- 
plied with  the  contract  of  1898  up  to  the  time  of  making 
the  second  contract  in  1900.  And  the  same  is  true  as  re- 
gards the  other  item  of  consideration,  moving  to  the  Post 
Publishing  Company,  namely,  that  its  newspaper  should  be 
designated  by  the  Board  of  Supervisors  as  the  official  paper. 
There  can  be  no  doubt  that  such  paper  was  during  all  that 
time  so  designated  by  such  board.  There  was  no  such 
provision  in  the  Consolidation  Act  as  in  the  present  Char- 
ter regarding  the  newspaper  in  which  all  publications 
should  be  made,  nor  was  there  any  requirement  of  law 
prior  to  the  Charter,  so  far  as  I  am  advised,  which  required 
the  municipality  to  select  what  should  be  known  in  law  as 
the  official  newspaper.     So  that  the   designation   "official 
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newspaper,"  prior  to  the  Charter,  was  rather  a  term  of 
courtesy  or  convenience  than  otherwise,  and  it  is  difficult  to 
see  what  legal  rights  any  newspaper  then  had  simply  by  vir- 
tue of  such  designation.  But  it  is  unnecessary  in  this  dis- 
cussion to  consider  that  matter  further,  for  as  we  have  seen, 
this  publishing  company  reaped  whatever  benefits  could 
legally  or  otherwise  accrue  through  or  under  that  designa- 
tion during  the  period  in  question. 

It  would  seem,  therefore,  that  the  municipality  per- 
formed all  that  the  contract  of  1898  required  of  it  during 
the  entire  period  covered  by  the  claims  here  under  consider- 
ation. Under  these  circumstances  I  am  unable  to  see  that  it 
is  anywise  liable. 

2.  The  Post  Publishing  Company  has  submitted  legal 
points  and  authorities  in  support  of  its  claim,  in  which  the 
contention  is  made  that  upon  the  going  into  effect  of  the 
present  Charter  on  January  8th,  1900,  its  contract  of  1898 
virtually  terminated,  and  that  between  that  date  and  March 
19,  1900,  the  date  of  the  second  contract,  all  the  publications 
made  at  the  instance  of  the  Board  of  Supervisors  were  un- 
der an  implied  agreement  to  pay  the  reasonable  value 
thereof.    I  quote  from  claimants'  points  and  authorities: 

"The  Charter,  by  setting  up  a  different  system  of  official 
advertising  and  altering  the  laws  governing  the  perform- 
ance of  street,  sewer  and  other  public  work  in  said  city  and 
county,  rendered  this  contract  inoperative  and  repealed 
those  portions  of  the  same  by  which  the  Supervisors  had 
agreed  to  designate  the  Evening  Post  the  'official  paper.'  . 
.  .  .  This  terminated  the  contract  vis  major.  A  contract 
is  terminated  where  the  employer  prevents  or  prohibits  the 
completion  of  the  work,  the  contractor  being  ready  and  will- 
ing to  perform.  .  .  .  The  rule  that  when  one  volun- 
tarily puts  it  out  of  his  power  to  do  what  he  has  agreed  to 
do,  he  thereby  breaks  his  contract  and  concludes  all  rela- 
tions between  himself  and  his  contractee,  is  too  well  estab- 
lished to  need  support." 

The  contract  in  question  was  made  between  the  City  and 
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County  of  San  Francisco,  a  municipal  corporation,  and  the 
Post  Publishing  Company.  If  there  could  be  any  serious 
contention  that  the  corporation,  the  City  and  County  of  San 
Francisco,  adopted  or  created  the  present  Charter,  it  might 
be  worth  while  discussing  this  point.  But  it  is  very  plain 
that  the  corporate  entity  which  was  a  party  to  the  contract 
of  1898  is  not  responsible  for  the  law  which  now  governs 
the  City  and  County  of  San  Francisco.  That  corporation 
had  no  determining  voice  in  the  selection  of  the  Charter. 
That  instrument  was  drafted  by  freeholders,  adopted  by  the 
electors,  and  approved  by  the  State  Legislature,  all  these 
acts  being  done  in  the  manner  prescribed  by  and  under  au- 
thority granted  by  the  constitution  and  general  laws  of  the 
state.  The  corporation  was  powerless  to  prevent  its  crea- 
tion, adoption  or  approval.  Such  ministerial  acts  as  it  did 
looking  towards  the  adoption,  such  as  the  acts  of  its  Elec- 
tion Commissioners  in  calling  the  necessary  elections,  were 
ministerial  in  character  and  could  have  been  compelled  by 
mandate.  There  was  no  discretion  whatever  in  the  corpor- 
ation as  to  the  adoption  by  the  people  and  the  Legislature 
of  the  present  charter.  "As  a  municipality  it  (the  City  and 
County  of  San  Francisco)  has  no  voice  in  saying  whether 
or  not  there  shall  be  a  new  Charter  .  .  .  The  creation 
of  a  new  charter  is  a  matter  not  placed  in  the  hands  of  the 
municipality,  but  in  the  hands  of  the  inhabitants  thereof 
with  the  consent  of  the  state."  (Fragley  vs.  Phelan,  126  Cal., 
383,  388.) 

Since  the  corporation  which  entered  into  the  contract  of 
1898  did  not  enact  the  present  law  governing  this  city  and 
county,  called  its  Charter,  it  cannot  be  said  that  one  of  the 
parties  to  the  contract  interfered  with  the  other's  perform- 
ance thereof  by  the  adoption  of  that  Charter,  and,  therefore, 
the  rule  stated  by  claimants,  that  when  one  voluntarily 
puts  it  out  of  his  power  to  do  what  he  has  agreed  to,  he 
thereby  breaks  his  contract,  does  not  apply.  If  the  munici- 
pality ever  interfered  with  the  contract  it  was  at  the  time  of 
entering  into  the  contract,  made  March  19th  of  this  year, 
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and  not  before.    The  present  claims  all  arise  prior  to  that 
date. 

If  the  claimants  have  any  remedy  in  the  premises  what- 
ever, it  lies,  in  my  opinion,  in  a  suit  for  damages  for  breach 
of  contract  subsequent  to  March  19th,  1900.  As  stated  in  a 
previous  opinion  on  this  subject,  the  Charter  required  the 
adoption^  of  an  official  paper  in  a  particular  manner,  and  it 
is  necessary  to  select  such  paper  "irrespective  of  any  possi- 
ble claim  for  damages  v^hich  might  be  presented."  I  do  not 
believe  that  any  damage  can  be  shown,  but  whether  the 
municipality  is  liable  for  any  damages  since  that  date  it  is 
unnecessary  at  this  time  to  inquire. 

3.  Claimants  contend  that  there  was  an  implied  contract 
on  the  part  of  the  city  to  pay  for  this  advertising.  This  is 
on  the  theory  that  the  Charter  itself  put  an  end  to  the  con- 
tract of  1898.  If  it  is  true  that  there  could  be  a  valid  im- 
plied contract  temporary  in  character,  that  is,  covering  the 
period  between  January  8  and  March  19,  1900,  then  there  is 
no  reason  why  an  express  contract  covering  the  same  period 
would  not  also  be  valid.  If  there  could  be  a  valid  express 
contract,  then  the  contract  of  1898  was  such  a  contract,  and 
continued  during  that  time  in  full  force,  for  it  is  manifest 
that  the  Charter  could  not  operate  ex  propria  vigore  to  abso- 
lutely determine  and  destroy  a  contract  of  a  character  that 
could  validly  be  re-made  immediatel}^  afterv/ard.  We  have 
already  seen  that  during  this  period  the  city  fully  complied 
with  all  the  requirements  of  this  contract  and  that  one  of 
the  conditions  of  the  contract  was  that  the  city  should  not 
be  liable  for  such  work  as  is  here  charged  for.  Therefore 
the  Post  Company  is  not  entitled  to  any  compensation  for 
these  publications,  the  same  having  been  made  in  conform- 
ity with  the  contract. 

4.  In  the  preceding  paragraph  I  have  discussed  the  ques- 
tion with  reference  to  claimant's  two  assumptions,  namely, 
(1)  that  the  Charter  itself  terminated  the  contract  of  1898 
on  January  8,  1900;  and  (2)  that  there  could  be  a  valid  con- 
tract for  publications  made  in  the  manner  in  which  those 
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here  concerned  were  made.  And  I  there  concluded  that  if 
the  second  assumption  were  correct,  the  first  could  not  be 
true,  that  if  there  could  possibly  be  any  valid  contract  cover- 
ing these  publications,  then  the  contract  of  1898  was  such  a 
contract,  and  was  not  necessarily  terminated  by  the  Charter 
on  January  8,  1900. 

We  now  assume  the  truth  of  the  other  element  in  claim- 
ants' theory,  to  wit,  that  the  Charter  did  in  fact  put  an  end 
to  the  contract  of  1898  on  January  8,  1900.  If  this  proposi- 
tion is  true,  it  is  very  doubtful  if  there  could  be  a  valid  con- 
tract of  any  character,  either  expressed  or  implied,  under 
the  circumstances  of  the  case.  Between  January  8,  1900, 
and  March  19,  the  Charter  was  the  governing  law  and  the 
Charter  required  all  publications  to  be  made  in  such  an  of- 
ficial paper  as  is  therein  specified  to  be  obtained  in  the  man- 
ner therein  indicated,  and  under  such  form  of  contract  as  is 
therein  provided  for  and  not  otherwise.  (Sec.  2,  Chapter 
III,  Article  II,  and  Section  25,  Article  XVI.) 

It  is  settled  beyond  question  that  municipalities  are  crea- 
tures of  law  and  that  persons  dealing  with  them  are 
chargeable  with  notice  not  only  of  the  extent  of  their 
powers,  but  also  of  the  mode  in  which  their  powers  may  be 
exercised,  and  unless  the  contracts  are  made  in  the  manner 
prescribed  they  are  invalid  being  ultra  vires,  and  create  no 
obligation  whatever.  (Con  1  in  vs.  Board  of  Supervisors,  99 
Cal.,  17,  24;  McBean  vs.  San  Bernardino,  9G  Cal.,  183;  Dillon 
on  Munic.  Corp.,  par.  459,  463.)  It  must  be  conceded  by 
claimants  that  the  work  done  by  them  from  January  8  to 
March  19,  1900,  was  not  done  under  or  in  conformity  with 
the  requirements  of  or  in  accordance  with  any  such  contract 
as  is  required  by  the  Charter.  The  general  rule  is  that  the 
mode  is  the  measure  of  power.  If  these  publications  were 
not  made  in  the  manner  prescribed  by  the  Charter,  nor 
under  the  single  form  of  contract  provided  for  therein,  it  is 
doubtful  in  my  mind  whether  there  can  be  any  obligation 
on  the  part  of  the  municipality  to  pay  therefor. 

It  is  stated  by  claimant  that  during  the  period  between 
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January  8,  1900,  and  March  19,  1900,  there  was  very  little 
publication  of  that  class  of  matter  chargeable  to  private 
parties,  that  almost  all  the  publishing  was  of  olKcial  matter 
for  which  no  charge  was  provided  for  in  the  contract.  I 
have  no  doubt  this  is  true.  It  would  naturally  result  from 
the  change  in  the  form  of  government  and  from  the 
attacks  recently  made  upon  the  street  assessment  law. 
However  much  hardship  claimants  may  have  suffered,  and 
however  much  it  may  entitle  them  to  moral  consideration, 
it  cannot  help  the  legal  character  of  their  demand. 

For  the  reasons  above  given  I  must  advise  (1)  that  the 
Board  of  Supervisors  do  not  approve  the  demands  pre- 
sented by  the  Evening  Post  Publishing  Company;  (2)  that 
no  liability  will  be  incurred  by  the  Board  because  of  its 
failure  to  approve  said  demands. 

Kespectfully, 

Franklin   K.    Lank. 


Bids  for  City  Work. — Interpretation  of  Charter  Provisions  Re- 
specting Erasures  and  Abbreviations  in  Bids  as  Affecting 
Validity  of  Other  Bids  Made  Upon  the  Same  Offer. 

June  29th,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  In  a  communication  from  your  body,  dated 
June  27,  I  am  requested  to  advise  as  to  "whether  the  Board 
of  Supervisors,  under  Article  II,  Chapter  III,  Section  1,  of 
the  Charter  is  obliged  to  reject  the  entire  bid  of  a  bidder, 
whose  bid  comprehends  several  items  bid  upon,  where  there 
is  an  erasure  or  alteration  of  any  one  or  more  of  the  items, 
or  whether  the  board  is  obliged  to  reject  only  the  item  or 
items  bid  upon  in  which  the  erasure  or  alteration  occurs." 

In  the  section  of  the  Charter  above  cited  is  to  be  found 
the  following  provision:  "Any  bidder  may  bid  sep- 
arately for  any  article  named.  The  award  as  to 
each    article    shall    in    all    cases    be    made    to    the    low- 
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est  bidder  for  such  article,  and  where  a  bid  em- 
braces more  than  one  article,  the  Supervisors  shall  have  the 
right  to  accept  or  reject  such  bid  or  the  bid  for  any  one  or 
more  articles  embraced  therein  .  .  .  All  bids  shall  be 
sealed  and  delivered  by  the  bidder  to  the  clerk  of  the  Super- 
visors and  opened  by  the  Board  at  an  hour  and  place  to  be 
stated  in  the  advertisement  for  proposals,  in  the  presence  of 
all  bidders  who  attend,  and  the  bidders  may  inspect  the 
bids.  All  bids  with  alterations  or  erasures  therein  shall  be 
rejected." 

The  above  provisions  give  to  the  bidder  the  right  to  bid 
upon  all  or  any  of  the  articles  named  and  to  the  city  the 
right  to  accept  the  bids  upon  any  one  or  more  of  such  arti- 
cles. There  must  be  in  effect  as  many  separate  bids  as  there 
are  articles  upon  which  bids  are  required.  This  being  so 
alterations  or  erasures  therein  would  mean  alterations  or 
erasures  in  the  bid  upon  a  certain  article.  The  Board  there- 
fore should  reject  the  bid  upon  any  article  in  which  there 
is  an  erasure  or  alteration,  but  should  not  on  account  of  an 
erasure  or  alteration  reject  all  other  bids  presented  in  the 
same  offer  or  proposal. 

Respectfully, 

Franklin  K.  Lane. 


Taxation.— Advising  Reassessment  of  Road-Bed  and  Track  of 
Market  Street  Railway  Company.— Nature  of  Road-Bed  and 
Track  of  Street  Railroad  for  Purposes  of  Taxation. 

June  SO,  1900. 

The  Assessor. 

Sir:  In  a  communication,  dated  June  18,  an  opinion  is 
requested  as  to  whether  you  should  re-assess  the  road-bed 
and  track  of  the  Market  Street  Railway  Company  as  real 
estate,  under  Section  3649  of  the  Political  Code,  thus  treat- 
ing said  road-bed  as  property  having  escaped  taxation  the 
previous  year. 


312 

The  facts  are  presented  to  me  as  follows:  Last  year  the 
Market  Street  Railway  Company  made  a  return  to  you  of 
various  items  of  "personal  property"  including  therein  the 
road-bed  and  tracks  of  said  company's  street  railway  lines. 
These  road-beds  and  tracks  were  accordingly  assessed  at  a 
valuation  of  |2,875,445.  The  assessment  upon  this  property 
was  paid  under  protest  upon  the  24th  day  of  November, 
1899.  The  ground  of  said  protest,  filed  by  the  Market  Street 
Railway  Company,  was  that  said  assessment  was  invalid  in 
that  said  road-bed  and  tracks  should  have  been  assessed  as 
real  property  and  not  as  personal  property.  And  on  May 
17,  1900,  suit  was  begun  against  the  city  and  county  for  the 
recovery  of  the  taxes  so  paid  under  protest,  one  of  the  alle- 
gations of  the  complaint  being  the  following:  "That  in 
said  assessment  was  improperly  included  the  road-bed  and 
track  of  plaintiff,  valued  at  |2,875,445,  which  was  real  and 
not  personal  property,  and  the  amount  of  the  tax  assessed 
thereon  was  the  sum  of  |46,869.75."  (See  Market  Street  R. 
R.  Co.  vs.  City  and  County  of  San  Francisco,  Superior  Court 
of  City  and  County  of  San  Francisco,  No.  72,390.) 

Assuming  that  this  allegation  is  true  and  that  it  will  be 
found  by  the  courts  that  the  assessment  of  last  year  made 
against  the  road-bed  and  track  was  invalid,  it  would  follow 
that  this  property  escaped  taxation  in  that  year.  It  would 
then  become  subject  to  re-assessment  this  year.  And  in 
order  that  the  rights  of  the  city  and  county  may  be  pre- 
served, pending  the  outcome  of  the  pending  litigation,  I 
would  advise  that  you  re-assess  the  road-bed  and  track  this 
year  as  real  estate  under  Section  3049  of  the  Political  Code, 
which  reads :  "Any  property  discovered  by  the  assessor  to 
have  escaped  assessment  for  the  last  preceding  year,  if  such 
property  is  in  the  ownership  or  under  the  control  of  the 
same  person  who  owned  or  controlled  it  for  such  preceding 
year,  may  be  assessed  at  double  its  value."  This  section  was 
held  to  be  constitutional  in  Biddle  vs.  Oaks,  59  Cal.,  94  and 
in  City  of  San  Luis  Obispo  vs.  Pettit,  87  Cal.,  499. 

In  the  latter  case  the  property  was  assessed,  but  wrongly 
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assessed,  and  the  assessment  was  invalid.  It  was  held  that 
the  word  ''assessment"  as  used  in  the  section  means  a  valid 
assessment.  The  Court  says :  (p.  500.)  "We  do  not  understand 
the  decision  (Biddle  vs.  Oaks,  supra)  as  confining  the  oper- 
ation or  validity  of  the  provision  to  cases  where  there  has 
been  neglect  on  the  part  of  the  person  to  whom  the 
assessment  is  made.  The  terms  of  the  section  indicate  no 
such  limitation.  The  language  is  general,  and  applies  to  all 
cases  where  property  has  escaped  assessment  in  the  preced- 
ing year,  whatever  may  have  been  the  cause  of  such  escape." 
(As  to  the  interest  of  a  street  railroad  company  in  a  street 
being  real  property  see  Appeal  of  N.  B.  &  M.  R.  E.  Co.,  32 
Cal.,  512.  See  also  Huntington  vs.  C.  P.  R.  R.  Co.,  2  Sawyer 
503.) 

Respectfully, 

Franklin  K.  Lane. 


Municipal  Funds.— Board  of  Park  Commissioners  Not  to  be  Con- 
trolled by  Board  of  Supervisors  as  to  the  Disposition  of  the 
Park  Fund. 

July  17,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  G55, 
which  reads  as  follows: 

''Whereas,  This  Board  has  set  aside  in  the  'Budget'  for 
this  fiscal  year  the  sum  of  five  thousand  (|5,000)  dollars  for 
the  improvement  of  the  Hospital  Lot  Park;  and 

"Whereas,  The  Board  of  Park  Commissioners  claim  that 
they  are  not  compelled  to  use  the  money  for  the  purpose 
designated;  therefore, 

"Resolved,  That  the  City  Attorney  be  and  he  is  hereby 
requested  to  furnish  this  Board  with  his  opinion  as  to 
whether  the  Board  of  Supervisors  has  the  power  or  author- 
ity to  designate  any  specific  improvement  to  be  made  out  of 
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the  Park  Fund  when  compiling  the  'Budget,'  and  if  this 
Board  has  the  power,  whether  the  Board  of  Park  Commis- 
sioners would  be  required  to  use  the  amount  set  aside  for 
the  purpose  designated  and  no  other." 

There  can  be  no  doubt  but  that  it  was  the  intention  of 
those  who  drafted  the  Charter  to  give  to  the  Board  of  Park 
Commissioners  complete  and  absolute  control  over  the 
parks,  squares  and  public  pleasure  grounds  of  the  city  and 
to  make  them  solely  responsible  for  the  manner  in  which 
such  parks  were  used.  It  is  made  the  duty  of  the  Board  of 
Supervisors  to  raise  by  tax  levy  each  year  a  Park  Fund,  the 
distribution  of  which  rests  entirely  with  the  Board  of  Park 
Commissioners. 

Section  1  of  Art.  XIV  groups  by  name  and  in  general 
terms  all  the  parks  and  squares  of  the  city,  and  declares  that 
these  shall  "be  under  the  exclusive  control  and  manage- 
ment of  a  Board  of  Commissioners  who  shall  be  known  and 
designated  as  Park  Commissioners." 

Section  4  provides  that  the  Board  shall  establish  rules 
and  regulations  for  its  government  and  for  the  performance 
of  its  duties  and  for  the  conduct  of  its  officers  and  em- 
ployees. 

Section  5  gives  power  to  the  Commissioners  to  "adopt 
ordinances  for  the  regulation,  use  and  government  of  the 
aforesaid  parks"  and  provides  the  procedure  by  which  such 
ordinances  shall  be  adopted. 

Section  6  reads  in  part  as  follows:  "The  Com- 
missioners shall  have  the  complete  and  exclusive 
control,  management  and  direction  of  the  aforesaid 
parks,  squares,  avenues  and  grounds,  and  the  exclusive 
right  to  erect,  and  to  superintend  the  erection  of  buildings 
and  structures  thereon.  .  .  .  They  have  the  exclusive 
management  and  disbursement  of  all  funds  legally  appropri- 
ated or  received  from  any  source  for  the  support  of  said 
parks,  squares,  avenues  and  grounds." 

All  of  these  provisions,  and  others  which  need  not 
be    cited,    go    to    show    how     full     a     trust    is    reposed 
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in  the  Park  Commissioners.  Thej  have  the  "exclu- 
sive management  and  disbursement  of  all  funds."'  It 
is  not  within  the  power  of  the  Board  of  Supervisors 
to  say  how  any  portion  of  the  Park  Fund  shall  be 
used.  There  is  no  limitation  throughout  the  Charter 
upon  this  plenary  grant  of  power.  If  it  were  pos- 
sible for  the  Board  of  Supervisors  to  say  how  any  part  of 
the  fund  must  be  used  it  would  be  possible  for  it  to  sub- 
divide the  entire  fund  and  thereby  control  to  the  utmost  the 
managerial  policy  of  the  Commissioners — a  conclusion  ob- 
noxious to  the  letter  and  the  spirit  of  the  Charter. 

It  will  be  noticed  upon  consideration  of  the  chapter  defin- 
ing the  powers  of  the  Board  of  Supervisors  that  no  refer- 
ence whatever  is  made  to  the  control  of  the  parks.  And  in 
the  provisions  pertaining  to  the  fixing  of  the  annual  budget 
there  is  to  be  found  only  this  language  which  might  be  con- 
strued as  in  any  manner  affecting  the  question  here  under 
consideration : 

''The  budget  shall  be  prepared  in  such  detail  as  to  the  ag- 
gregate sum  and  the  items  thereof  allowed  to  each  depart- 
ment, office,  board  or  commission,  as  the  Supervisors  shall 
deem  advisable."     (Sec.  3,  Chap.  I,  Art.  III.) 

This  provision,  whatever  its  significance,  must  be  regard- 
ed as  subject  to  the  specific  language  quoted  above  from 
Section  6  of  the  chapter  upon  Park  Commissioners.  And, 
furthermore,  the  general  scheme  of  apportionment  which  ob- 
tains throughout  most  of  the  other  municipal  departments 
appears  to  have  been  purposely  modified  with  respect  to 
the  Park  Fund,  as  with  the  Library  Fund,  both  of  which  are 
provided  for  by  special  levy.  ''The  Park  Fund  shall  consist 
of  the  moneys  annually  apportioned  to  said  fund  by  virtue 
of  the  tax  provided  for  in  this  Charter,  etc."  (Sec.  2,  Chap. 
II,  Art.  III.)  And  it  is  further  provided  that  while  balances 
in  the  various  appropriations  sub-dividing  the  General  Fund 
shall  go  into  the  Surplus  Fund  at  the  end  of  the  fiscal  year 
any  such  balance  in  the  Park  Fund  goes  over  into  the  same 
fund  of  the  next  year.    (Sec.  5,  Chap.  II,  Art.  III.)    Another 
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noticeable  peculiarity  as  to  this  fund  is  that  all  the  money 
provided  for  it  by  the  city  must  come  from  taxes  upon  real 
and  personal  property,  whereas  the  great  body  of  municipal 
expenditures  are  met  from  moneys  raised  from  various 
sources,  licenses,  fees,  etc.,  in  addition  to  taxation.  All 
these  provisions  tend  in  greater  or  less  degree  to  make  clear 
the  distinction  between  the  Park  Fund  and  the  general 
mass  of  appropriations  coming  out  of  the  general  fund, 
though  as  to  many  of  these  the  Board  of  Supervisors  cannot 
control  how  the  money  appropriated  shall  be  used. 

And  in  this  connection  I  would  refer  to  an  opinion  rend- 
ered to  your  Board  dated  February  17,  1900,  in  which  is  to 
be  found  the  following  passage: 

"The  Boards  and  Departments  referred  to  in  your  resolu- 
tion (including  the  Park  Commission)  have  been  given  "ex- 
clusive control"  over  the  expenditure  of  the  appropriation 
made  for  such  branches  of  the  municipal  government,  and 
for  two  of  the  departments  named,  separate  and  distinct 
funds  have  been  created  by  the  Charter,  in  which  such  ap- 
propriations shall  be  carried.  This  is  in  consonance  with 
the  general  theory  of  the  Charter  respecting  the  manage- 
ment of  municipal  finances.  The  Board  of  Supervisors  at 
the  beginning  of  each  fiscal  year  must  set  aside  appropria- 
tions for  the  departments  named  and  at  such  time  may,  by 
the  appropriation  so  made,  limit  and  control  the  expendi- 
ture of  such  departments  for  such  fiscal  year.  But  after  such 
appropriation  has  been  made  responsibility  for  its  expendi- 
ture rests  entirely  upon  the  department  to  which  it  is 
allotted." 

There  is  one  further  consideration  which  makes  it  clear 
that  it  could  not  have  been  the  intention  of  the  Charter- 
makers  to  give  to  the  Board  of  Supervisors  control  over  the 
Park  Fund  or  any  portion  thereof.  The  Park  Commission- 
ers have  the  exclusive  management  of  the  parks.  It  is  for 
them  alone  to  say  what  improvements  shall  be  made  and 
how  the  general  affairs  of  the  municipal  park  system  shall 
be  conducted.    It  would  be  altogether  without  reason,  there- 
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fore,to  hold  that  the  Board  of  Supervisors  could  appropriate 
money  for  a  specific  purpose  which  it  had  no  power  to 
effect. 

The  Charter  places  a  limit  below  which  the  tax  levy  for 
park  purposes  cannot  be  fixed,  viz:  Five  cents  upon  each 
one  hundred  dollars  of  taxable  property  in  the  city  and 
county.  The  Board  of  Supervisors  is  required  to  levy  at 
least  this  tax.  This  provision  was  inserted  in  the  Charter 
doubtless  by  way  of  precaution  against  the  possible  indif- 
ference of  the  Supervisors  to  the  interests  of  the  parks  or 
because  of  a  fear  of  possible  conflict  between  such  board  and 
the  Park  Commission.  The  purpose  was  to  make  the  Park 
Commission  as  nearly  as  possible  an  independent  branch  of 
the  municipal  government.  If  the  Board  of  Supervisors  had 
the  power  to  divide  the  Park  Fund  and  compel  its  use  as  it 
might  see  fit  there  would  be  no  value  in  such  provision  and 
the  character  of  the  Commission  would  be  converted  from 
one  having  discretion  and  control  into  one  purely  adminis- 
trative. 

For  the  reasons  herein  set  forth  I  am  of  opinion  that  the 
Board  of  Supervisors  has  no  power  to  either  sub-divide  the 
Park  Fund  or  to  direct  how  any  portion  thereof  shall  be 
used. 

EespectfuUy, 

Franklin  K.  Lane. 
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Public  Streets. — Power  of  the  Board  of  Supervisors  to  Enact  a 
General  Ordinance  Permitting  the  Maintenance  of  Entrance 
Steps  Upon  Sidewalks. 

July  20,  1900. 
The  Board   of  Public  Works. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board  asking  if  you  have  power  to  grant  permits  for 
the  maintaining  of  steps  upon  the  sidewalks  as  an  approach 
or  entrance  to  an  adjoining  building. 

Section  7  of  Order  1588  of  the  General  Orders  of  the  Board 
of  Supervisors  provided  for  such  permits.  But  this  ordi- 
nance was  enacted  under  the  Consolidation  Act  and  provid- 
ed that  such  permits  must  be  obtained  from  the  Board  of 
Supervisors.  The  Charter,  however,  gives  ''exclusive  author- 
ity" to  grant  permits  for  the  use  of  the  streets  to  the  Board 
of  Public  Works.  The  ordinance  is  plainly  inconsistent 
with  the  Charter  and  is  therefore  repealed.  No  ordinance 
is  now  in  force  under  which  the  Board  of  Public  Works  has 
powder  to  grant  such  permits. 

There  is  some  doubt  as  to  the  power  of  the  Board  of  Super- 
visors to  now  pass  an  ordinance  under  which  such  encroach- 
ments upon  the  sidewalks  would  be  permitted.  The  Charter 
contains  language  which  is  so  ambiguous  and  uncertain 
with  respect  to  the  relative  powers  of  the  Board  of  Super- 
visors and  the  Board  of  Public  Works  that  counsel  might 
differ  as  widely  upon  its  interpretation  as  do  the  different 
freeholders  who  drafted  it. 

If  it  is  the  desire  of  the  Board  of  Supervisors  to  allow 
such  encroachments  as  sidewalk  steps  I  should  advise  that 
they  would  be  warranted  in  passing  a  general  ordinance  to 
this  effect,  thus  resolving  the  doubt  in  favor  of  their  own 
prerogative.  This  is  the  only  course  which  can  lead  to  a  judi- 
cial determination  of  their  power  in  the  premises.  Those 
who  might  accept  permits  under  these  circumstances  would, 
of  course,  take  the  risk  of  a  subsequent  decision  invalidat- 
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ing  the  ordinance  and  thus  rendering  their  structures  nuis- 
ances. The  city,  on  the  other  hand,  would  lose  no  rights  by 
such  course  of  procedure. 

Of  course,  if  the  Board  of  Supervisors  should  not  favor 
such  a  policy  as  to  the  use  of  sidewalks,  the  question  as  to 
their  power  to  pass  such  an  ordinance  would  require  no 
determination,  and  no  permits  for  such  privileges  could  be 
granted  by  any  board. 

Respectfully, 

Franklin  K.  Lane. 


Contracts. — Legal  Requirements  as  to  Resolutions  of  Award. — 
Identification  of  Articles  by  Reference  to  Number  on  Sched- 
ule and  Price  at  Which  Award  is  Made. 

July  20,  1900. 
The  Board  of  Supervisors. 

Gentlemen  :  I  am  in  receipt  of  Resolution  No.  559,  read- 
ing as  follows :  "Resolved,  That  the  City  Attorney  be  and 
he  is  hereby  requested  to  furnish  this  Board  with  his  opin- 
ion 'as  to  whether,  in  preparing  resolutions  of  award  of 
contracts,  the  number  on  the  schedule  and  price  at  which 
the  same  is  awarded  is  sufficient  identification,  or  is  it 
necessary  to  describe  the  article  in  detail.'  " 

I  am  informed  that  the  practice  of  your  clerk's  office  re- 
garding such  contracts  conforms  to  Sec.  1,  Chap.  Ill,  Art. 
II  of  the  Charter  and  is  substantially  as  follows:  "A  notice 
calling  for  proposals  is  advertised,  mentioning  the  desired 
articles  in  general  and  referring  for  conditions  and  particu- 
lars to  a  schedule  on  file  in  your  clerk's  office.  In  this 
schedule  all  articles  are  separately  numbered.  All  proposals 
or  bids  refer  to  the  articles  by  such  numbers  or  are  made  on 
blanks  furnished  by  you  and  containing  numbering  identi- 
cal with  that  in  the  schedule. 
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So  long  as  this  practice  is  continued  I  am  of  the  opinion 
that  in  resolutions  of  award  of  contract  a  reference  to  the 
items  by  number  and  price,  coupled  with  a  general  reference 
for  particulars  to  the  schedule  on  file,  is  sufficient  identifi- 
cation. When  the  contract  is  executed,  a  copy  of  the 
schedule  should  also  be  attached. 

Respectfully, 

Franklin  K.  Lane. 


Stenographer's  Fees. — No  Liability  for  Fees  to  Salaried  Police 
Court  Stenographer. — Construction  of  Constitutional  Provision 
as  to  ''Attaches"  of  Police  Courts. 

July  2Jf,  1900. 
The   Treasurer. 

Sir:  With  respect  to  the  order  made  by  one  of  the  judges 
of  the  Police  Court  in  which  you  are  directed  to  pay  certain 
fees  for  stenographic  work  performed  in  a  "search  warrant 
case"  by  one  of  the  regular  stenographers  of  said  court, 
which  fees  are  in  addition  to  the  salary  allowed  such  ste- 
nographer under  the  Charter,  I  beg  to  advise  that  I  find  no 
authority  in  the  law  for  the  payment  of  such  fees,  no  matter 
what  the  character  of  the  work  performed. 

It  is  competent  in  a  freeholders'  Charter  to  fix  the  com- 
pensation of  all  attaches  of  the  Police  Courts  therein  pro- 
vided for.  (Sec.  8^,  Art.  XI,  Constitution.)  And  the  Char- 
ter-makers acted  under  this  constitutional  authorization  in 
limiting  the  compensation  to  be  paid  the  stenographers  of 
said  court  to  a  fixed  salary.  (Sec.  11,  Chap.  VIII,  Art.  V, 
Charter.) 

Respectfully, 

Franklin  K.  Lane. 
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Hours  of  Labor. — Proposed  Ordinance  Regulating  Same  as  to 
"Owners  and  Employers  or  Employees"  in  "Wholesale  Occu- 
pation and  Trade  in  the  Fish  Business." 

July  2Jf,  1900. 
The  Board  op  Supervisors. 

Gentlemen  :  By  Resolution  No.  566  you  request  an  opin- 
ion as  to  the  power  of  your  Board  to  pass  Bill  No.  139 
"Regulating  the  hours  of  labor  of  persons  engaged  in  the 
wholesale  fish  business." 

This  bill  in  its  language  is  a  remarkable  measure.  It  im- 
poses the  duty  upon  "all  persons  engaged  in  the  wholesale 
occupation  and  trade  in  the  fish  business,  whether  as  owners 
and  employers  or  employees"  in  this  city  and  county  of  work- 
ing from  4  o'clock  in  the  morning  until  2  o'clock  in  the  after- 
noon "during  week  days,  except  Fridays."  On  Fridays  the 
hours  of  labor  are  extended  from  half  past  two  in  the  morn- 
ing till  half  past  two  in  the  afternoon.  On  Sundays,  "when- 
ever required,"  the  persons  designated  must  work  from  8 
o'clock  till  10  in  the  morning;  and  on  other  legal  holidays 
the  hours  of  labor  shall  be  from  "4  o'clock  till  10  in  the 
morning." 

The  proposed  ordinance  fixes  arbitrarily  and  absolutely 
the  hours  of  labor  for  employers  and  employees  alike,  and 
if  thej^  from  choice  or  necessity,  deviate  therefrom  both  em- 
ployers and  employees  shall  be  punished  by  fine  or  impris- 
onment, or  both.  If  a  wholesale  fish  dealer  (assuming  that 
this  is  the  class  of  persons  meant  by  the  peculiar  phrase 
"persons  engaged  in  the  wholesale  occupation  and  trade  in 
the  fish  business")  desired  to  keep  his  place  of  business  open 
until  six  o'clock  in  the  evening  he  could  not  legally  do  so 
under  this  ordinance,  even  though  he  alone  remained  in  his 
establishment.  If  he  desired  to  do  business  only  between 
the  hours  of  eight  in  the  morning  and  four  in  the  afternoon 
he  could  not  do  so.  If  an  employer  did  not  require  his  em- 
ployees to  begin  work  until  six  o'clock  in  the  morning  they 
would  be  subject  to  arrest  for  not  being  on  hand  two  hours 
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quired," and  on  legal  holidays  from  "four  till  ten  in  the 
morning,''  apparently  when  not  required. 

My  opinion  is  requested  as  to  the  power  of  the  Board  of 
Supervisors  to  impose  by  law  these  hours  of  labor  upon  the 
persons  engaged  in  this  business.  The  recitation  of  the  fore- 
going provisions  from  the  proposed  ordinance  seems  to  me 
to  carry  the  answer  to  your  question. 

If  it  is  possible  for  the  city  to  pass  a  law  making  it  the 
duty  of  certain  persons  to  work  twelve  hours  a  day,  it  would 
be  equally  within  the  power  of  the  municipality  to  say  that 
all  persons,  no  matter  what  their  business  or  occupation, 
shall  work  sixteen  hours  a  day;  indeed,  such  a  law  would  be 
less  open  to  strictly  legal  objection  than  the  one  here  pro- 
posed, in  that  it  would  be  of  general  application  and  not 
subject  to  the  constitutional  inhibition  as  to  special  legisla- 
tion. Surely,  if  the  men  employed  in  the  fish  business  can 
avoid  working  such  long  hours  and  at  such  inconvenient 
times  as  this  bill  imposes,  they  should  be  allowed  to  do  so, 
and  the  municipality  should  not  attempt  to  restrict  their 
right  in  this  regard. 

The  proposed  ordinance  is  in  violation  of  the  following 
constitutional  provisions: 

"All  men  are  by  nature  free  and  independent,  and  have 
certain  inalienable  rights,  among  which  are  those  of  enjoy- 
ing and  defending  life  and  liberty,  acquiring,  possessing  and 
protecting,  property,  and  pursuing  and  obtaining  safety  and 
happiness."    (Const.,  Art.  I,  Sec.  1.) 

"No  special  privileges  or  immunities  shall  ever  be  granted 
which  may  not  be  altered,  revoked  or  repealed  by  the  Legis- 
lature; nor  shall  any  citizen,  or  class  of  citizens,  be  granted 
privileges  or  immunities  which,  upon  the  same  terms,  shall 
not  be  granted  to  all  citizens."    (Const.,  Art.  I,  Sec.  21.) 

"The  Legislature  shall  not  pass  local  or  special  laws  in 
any  of  the  following  enumerated  cases,  that  is  to  say:     .     . 

2.     For  the  punishment  of  crimes  and    misdemeanors, 
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.     .     .     In  all  cases  where  a  general  law  can  be  made  appli- 
cable."   (Const.,  Art.  lY,  Sec.  25,  Subdiy's.  2,  23.) 

See  Ex  parte  Jentzsch,  U2  Cal.,  468,  471;  Low  vs.  Rees 
Printing  Co.,  43  Am.  St.  Rep.  670,  683;  Drew  vs.  Smith,  38 

Cal.,  325. 

Respectfully, 

Franklin  K.  Lane. 


Police  Officers. — Power  of  Present  Police  Commission  to  Reinstate 
an  Officer  Dismissed  by  a  Former  Board,  and  to  Restore  to 
His  Previous  Rank  an  Officer  Disrated  by  a  Former  Board. 

July  SI,  1900. 

The  Board  of  Police  Commissioners. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board,  dated  July  13,  1900,  in  which  you  request  an 
opinion  upon  the  two  following  questions: 

(1)  ''Has  the  Board  of  Police  Commissioners  the  power 
to  reinstate  in  the  Police  Department  a  man  who  was  dis- 
missed by  a  former  Board,  so  that  said  reinstatement  would 
operate  as  a  legal  appointment  without  regard  for  the 
Civil  Service  provisions  of  the  Charter. 

(2)  ''Has  the  Board  of  Police  Commissioners  the  power 
to  reinstate  in  his  former  rank,  a  member  of  the  depart- 
ment, who  was  disrated  by  a  former  Board,  so  that  said 
reinstatement  would  operate  legally,  without  regard  for 
the  Civil  Service  provisions  of  the  Charter." 

(1)  The  Charter-framers  guarded  against  possible  con- 
tention that  the  Civil  Service  provisions  of  the  Charter  did 
not  govern,  as  to  the  Police  Department  by  specifically 
naming  such  department  as  one  of  those  to  which  the  pro- 
visions of  the  article  upon  Civil  Service  should  apply  and 
by  declaring  that  all  appointments  not  made  in  conformity 
with  such  provisions  "shall  be  void."  (Sec.  11,  Art.  XIII.) 
And  in  the  article  upon  the  Police  Department,  a  distinct 
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chapter  consisting  of  one  section  is  to  be  found,  which 
reads:  "All  members  of  the  present  police  force,  in  good 
standing  in  the  department  at  the  time  this  Charter  goes 
into  effect,  and  the  Park  Police,  shall  continue  therein 
without  Civil  Service  examination;  but  all  new  appoint- 
ments and  all  promotions,  made  after  this  Charter  shall  go 
into  effect,  shall  be  subject  to  and  gOA'erned  by  Article  XIII, 
of  this  Charter."    (Art.  VIII,  Chap.  IX.) 

It  becomes  obvious  from  the  reading  of  the  above  section 
that  unless  by  some  procedure  the  present  Board  of  Police 
Commissioners  can  re-establish  a  dismissed  officer,  so  as  to 
make  him  a  member  of  the  force  as  it  existed  on  the  day 
when  the  Charter  went  into  effect,  there  is  no  way  of  en- 
tering upon  the  force,  except  in  conformity  with  the  Civil 
Service  provisions  of  the  Charter.  If  the  dismissal  by  the 
old  Board  was  final,  the  one  dismissed  must  necessarily  be 
regarded,  so  far  as  admission  to  the  department  is  con- 
cerned, as  occupying  no  better  or  more  favorable  a  posi- 
tion than  one  who  had  never  been  in  the  department.  The 
police  force,  as  it  stood  on  January  8,  1900,  became  part 
of  the  city  government  by  virtue  of  membership  at  that 
time.  Any  addition  to  the  force,  or  promotion  within  it 
made  thereafter,  must  be  made  after  examination,  and  in 
accordance  with  the  new  plan  presented  by  the  Charter. 

There  can  be  no  question  but  that  the  former  Board  of 
Police  Commissioners  had  the  arbitrary  right  to  dismiss 
a  member  of  the  department,  without  examination  or  trial, 
if  they  so  chose.  Their  term  not  being  fixed,  the  members 
of  the  force  held  at  the  pleasure  of  the  appointing  power. 
And  though  the  statute  might  require  a  formal  trial  be- 
fore dismissal,  such  requirement,  being  in  conflict  with  the 
provisions  of  the  constitution  limiting  the  term  to  the  will 
of  the  appointing  power,  was  void.  These  conclusions 
were  reached  by  the  Supreme  Court,  in  the  early  days  of 
that  court,  and  have  been  consistently  followed  up  to  the 
immediate  present.  (See  People  vs.  Hill,  7  Cal.,  97,  102; 
Smith  vs.  Brown,  59  Cal.,  672;  People  vs.  Perry,  79  Cal.,  105; 
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People  vs.  Shear,  7  Cal.,  liO;  Patton  vs.  Board  of  Health, 
127  Cal.,  388.) 

The  old  Board  of  Police  Commissioners  having  had  the 
absolute  power  to  dismiss  a  member  of  the  force,  and  hav- 
ing exercised  that  power  in  certain  cases,  it  necessarily 
follows  that  those  so  dismissed  were  not  members  of  the 
police  force  when  the  Charter  went  into  effect,  and  their 
status  at  that  time  cannot  now  be  altered  by  act  of  the 
present  Board.  It  seems  to  me  too  plain  for  argument  that 
a  Board  that  cannot  directly  appoint,  cannot  indirectly  do 
so  by  calling  the  act  by  some  other  name.  (See  People  vs. 
Kipley,  171  111.,  44.)  When  dismissed  by  a  former  Board 
of  Police  Commissioners,  one  could  only  regain  membership 
in  the  department  by  a  new  appointment.  This  might  be 
called  a  reinstatement — which  means  a  restoration  to  a 
former  position  or  oflflce — when  done  by  a  Board  that  had 
the  power  to  make  a  new  appointment.  For  the  very  word 
reinstatement  implies  tlie  power  originally  to  instate,  to 
place — a  power  which  the  former  Board  of  Police  Com- 
missioners had,  but  which  is  not  enjoyed  by  the  Board  now 
existing  under  the  Charter. 

There  are  two  decisions  of  the  United  States  Supreme 
Court  directly  in  point  upon  this  matter.  In  one  of  which 
(Mimmick  vs.  U.  S.,  97  U.  S.,  426),  it  appears  that  an  officer 
of  the  army  had  sent  his  resignation  to  the  President  and 
it  had  been  accepted.  Later  the  President  revoked  such  ac- 
ceptance. And  it  was  held  that  the  revocation  of  the  ac- 
ceptance did  not  restore  the  officer  to  service.  In  the  sec- 
ond case  (U.  S.  vs.  Corson,  114  U.  S.,  622),  an  officer  of  the 
army  had  been  dismissed  by  order  of  the  President,  who  sub- 
sequently revoked  the  order  of  dismissal.  The  court  held 
that  the  dismissal  caused  a  vacancy,  which  could  only  be 
filled  by  a  new  appointment,  by  and  with  the  consent  of 
the  Senate. 

I  would  also  refer  your  Board  to  an  opinion  by  the  pres- 
ent Attorney-General  of  the  United  States,  to  be  found  in 
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Vol.  22,  page  603,  of  the  opinions  of  the  Attorney-General, 
and  to  the  case  of  People  vs.  Lathrop,  142  N.  Y.,  113. 

My  answer  to  your  first  question  is  that  it  is  beyond  the 
power  of  the  present  Board  of  Police  Commissioners  to  re- 
instate in  the  department  a  man  who  was  dismissed  by  a 
former  Board,  otherwise  than  as  a  new  appointee  under 
the  Civil  Service  provisions  of  the  Charter. 

(2)  Much  of  the  above  reasoning  is  applicable  in  answer- 
ing your  second  question.  The  membership  of  the  force 
upon  the  day  the  Charter  went  into  effect  remains  without 
Civil  Service  examination;  it  is  accepted  as  in  all  ways 
competent  and  up  to  the  standard  which  might  be  arrived 
at  by  such  examination.  But  in  the  future  all  promotions 
must  be  made  in  accordance  with  the  new  system. 

Your  question  goes  to  the  power  of  the  Board  to  reinstate 
in  his  former  rank,  one  who  was  disrated  by  your  prede- 
cessors. The  power  to  disrate,  if  held  at  all  ly  the  former 
Board,  was  as  absolute  as  that  to  dismiss.  When  the  act 
was  done,  it  was  final.  This  Board  cannot  restore  to  a 
rank  to  which  it  could  not  originally  promote;  it  cannot  by 
revoking  the  determination  of  a  previous  Board  indirectly 
effect  that  which  it  could  not  do  by  direct  act. 

Within  the  rules  of  parliamentary  procedure  and  the 
limitations  of  the  Charter,  the  Board  may  repeal,  reconsid- 
er, rescind,  revoke,  and  otherwise  avoid  the  parliamentary 
and  other  acts  and  votes  of  its  predecessors.  But  no  ac- 
tion which  the  Board  can  now  take  can  operate  by  relation 
as  of  a  date  prior  to  that  upon  which  the  Charter  went  into 
effect.  It  was  the  rank  of  an  officer  as  it  existed  on 
that  date,  which  the  Board  was  denied  the  power  to  in- 
crease, except  under  operation  of  the  Civil  Service  pro- 
visions. 

Respectfully, 

Franklin  K,  Lane. 
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Ordinances. — Construction  of  that  Provision  of  the  Charter  De- 
claring That  an  Ordinance  Shall  Embrace  But  One  Subject, 
Which  Shall  be  Expressed  in  Its  Title. 

August  8,  1900. 
The  Board  of  Supervisors, 

Gentlemen:  Your  communication  of  the  17th,  ult.,  re- 
quests my  opinion  ''as  to  whether  there  is  any  conflict  be- 
tween the  title  of  the  proposed  new  fire  ordinance  -md  Sec- 
tion 11,  Chapter  I,  Article  II  of  the  Charter."  That 
section  reads  as  follows:  ''An  ordinance  shall  em- 
brace but  one  subject,  which  subject  shall  be  ex- 
pressed in  its  title.  If  any  subject  be  embraced 
in  an  ordinance  and  not  expressed  in  its  title,  such 
ordinance  shall  be  void  only  as  to  so  much  thereof  as  is  not 
expressed  in  its  title." 

Language  similar  to  this  is  found  in  our  state  constitu- 
tion, and  in  the  constitution  of  other  states  applicable  to 
bills  before  state  legislatures,  and  has  frequently  been 
the  subject  of  judicial  consideration. 

In  the  case  of  Abeel  vs.  Clark,  84  Cal.,  226,  it  is  said: 
"The  constitution  declares:  'Every  act  shall  embrace  but 
one  subject,  which  subject  shall  be  expressed  in  its  title. 
But  if  any  subject  shall  be  embraced  in  any  act  which  shall 
not  be  expressed  in  its  title,  such  act  shall  be  void  only  as 
to  so  much  thereof  as  shall  not  be  expressed  in  its  title.' 
(Art.  IV,  Sec.  24.)  ...  It  seems  to  be  well  settled  that 
it  is  not  necessary  that  the  title  of  an  act  should  embrace 
an  abstract  or  catalogue  of  its  contents.  (See  Montclair 
vs.  Ramsdell,  107  U.  S.,  147;  People  vs.  Hazelwood,  116  111., 
327;  Hope  vs.  Gainsville,  72  Ga.,  250;  Alleghany  County  vs. 
Home's  Appeal,  77  Pa.  St.,  80;  Lockhart  vs.  Troy,  48  Ala., 
584;  State  vs.  Barrett,  24  Kan.,  218;  Brewster  vs.  Syracuse, 
19  N.  Y.,  117.)" 

And  in  Ex  parte  Liddell,  93  Cal.,  663,  discussing 
the  same  provision,  the  court  says:  "It  certainly 
was    not    intended    that    the    title    should    be    a    repeti- 
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tion  of  the  provisions  found  in  the  body  of  the  bill; 
the  object  was  to  prevent  deception  by  the  inclusion  of 
matters  incongruous  with  the  subject  specified  in  the  title. 
If  the  title  contains  a  reasonable  intimation  of  the  matters 
under  legislative  consideration,  the  public  cannot  com- 
plain. It  has  always  been  the  custom  to  state  the  subject 
of  a  bill  in  general  terms  and  with  the  fewest  words,  and 
the  framers  of  the  constitution  doubtless  intended  ihe  Leg- 
islature to  conform  to  that  custom.  (Mills  vs.  Carleton,  30 
Wis.,  409;  Bright  vs.  McCullough,  27  Ind.,  223;  People  vs. 
Mahaney,  13  Mich.,  494.)  Numerous  provisions  having  one 
general  object  fairly  indicated  by  the  title  may  be  united. 
(Montclair  vs.  Ramsdell,  107  U.  S.,  147.)  When  the  gen- 
eral purpose  of  the  act  is  declared,  the  details  provided  for 
the  accomplishment  of  that  purpose  will  be  regarded  as 
necessary  incidents." 

Judged  by  these  authorities,  I  cannot  say  that  the  title 
to  the  bill  in  question  is  in  violation  of  the  Charter  provi- 
sions. I  believe  it  to  be  sufiicient.  But  it  is  not  to  be 
recommended  as  a  precedent.  In  its  present  form,  it  is 
merely  a  recapitulation  of  the  various  sections  of  the  or- 
dinance, and  titles  in  such  form  have  been  criticised  by  the 
courts. 

"It  sometimes  occurs  that  the  draughtsman  intending  to 
provide  a  title  sufficiently  comprehensive  to  cover  various 
provisions,  all,  however,  relating  to  a  common  subject,  in- 
stead of  selecting  a  subject  which  is  sufficiently  compre- 
hensive to  embrace  all  the  provisions  of  the  act,  and  ex- 
pressing it  in  general  terms,  attempts  to  accomplish  the 
desired  object  by  stating  in  detail  the  character  or  pur- 
pose of  the  various  provisions  of  sections,  thereby  often 
limiting  the  subject  expressed  to  the  particular  matters 
thus  specified.  But  it  should  be  borne  in  mind  that  the  con- 
stitution only  requires  that  a  proper  subject  of  legislation 
should  be  expressed  in  the  title  and  not  the  particular  fea- 
tures or  details  of  the  law.     If  these  relate  to  the  subject 


329 

expressed,     it     satisfies     the     constitution's     provisions." 
(Bright  vs.  McCullough,  27  Ind.,  223.) 

Moreover  the  title  submitted  is  unnecessarily  long  and 
cumbersome.  It  contains  as  many  words  as  most  ordi- 
nances entire.  And,  generally  speaking,  an  ordinance  of 
the  length  of  this  one,  filling,  perhaps,  eighteen  newspaper 
columns,  and  covering  a  great  number  of  items,  is  itself 
undesirable  and  might  with  advantage  be  subdivided  into 
several  distinct  ordinances,  each  having  its  own  appro- 
priate title  expressed  in  a  few  words  and  general  in  char- 
acter in  accordance  with  the  precedents  in  the  cases  here- 
in referred  to.  And  in  this  connection,  I  would  refer  your 
Board  to  the  following  provision  of  the  Charter:  "No  or- 
dinance shall  be  revised,  re-enacted  or  amended  by  refer- 
ence to  its  title;  but  the  ordinance  to  be  revised  or  re- 
enacted,  or  the  section  thereof  amended,  shall  be  re- 
enacted  at  length  as  revised  and  amended."  (Art.  II,  Chap. 
I,  Sec  10.) 

Respectfully, 

Franklin  K.  Lane. 


Telephones.— Power  of  the  Board  of  Supervisors  to  Fix  Telephone 
Rates,  Where  the  Charter  Has  Granted  such  Power  as  to 
Other  Public  Utilities,  But  Not  as  to  Telephone  Service. 

August  10,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  requested  by  Resolution  No.  432,  for 
an  answer  to  the  following  question:  "Has  the  Board  of 
Supervisors  the  power,  under  the  Charter,  to  fix  the  rates 
to  be  charged  by  telephone  companies  for  supplying  tele- 
phonic service  to  the  inhabitants  of  this  city  and  county?" 

The  Charter,  in  bestowing  powers  upon  the  Board  of  Su- 
pervisors, expressly  authorized  and  empowered  said  Board 
'*To  fix  and  determine,  by  ordinance,  in  the  month  of  Feb- 
ruary of  each  year,  to  take  effect  on  the  first  day  of  July 
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thereafter,  the  rates  or  compensation  to  be  collected  by 
any  person,  company  or  corporation  in  the  city  and  county, 
for  the  use  of  water,  heat,  light  or  power,  supplied  to  the 
city  and  county,  or  to  the  inhabitants  thereof,  and  to  pre- 
scribe, the  quality  of  the  service."  (Sec.  14,  Chap.  II, 
Art.  II.) 

The  power  to  fix  charges  for  telephone  service  is  not 
granted  by  the  above  provision.  The  city  may  regulate 
the  compensation  to  be  charged  in  the  cases  enumerated, 
but  not  in  others.  Applying  the  most  elementary  rules  of 
statutory  construction,  it  must  be  inferred  from  the  above- 
quoted  provision  that  it  was  intended  thereby  that  such 
power  to  fix  charges  as  was  therein  given  to  the  Board  of 
Supervisors  over  other  "public  utilities"  was  purposely 
withheld  as  to  telephone  companies.  "Where  a  statute 
enumerates  the  persons  or  things  to  be  affected  bv  its  Dro- 
visions,  there  is  an  implied  exclusion  of  others;  there  is 
then  a  natural  inference  that  its  application  is  not  intended 
to  be  general."  (Sutherland  on  Statutory  Construction, 
Sec.  327,  and  Dillon  on  Municipal  Corporations,  (4th  Ed.) 
315.) 

The  right  to  make  and  enforce  police  regulations  which 
is  given  to  a  municipality  in  the  constitution,  cannot  be 
construed  as  a  warrant  to  make  any  regulation  inconsist- 
ent with  the  legislative  intent  manifested  in  its  Charter. 
Otherwise  the  municipal  legislature  could  override,  re- 
peal and  remake  at  will  all  "police,  local  and  sanitary  reg- 
ulations," already  provided  for  in  its  organic  law. 

Speaking  of  this  provision  of  the  constitution,  the  Su- 
preme Court  of  this  state  says:  "This  delegation  of  power 
to  make  police  regulations  is  authority  to  make  only  such 
regulations  as  are  usual  and  necessary  in  the  government 
of  municipalities  under  their  respective  charters.  .  .  . 
The  regulations  provided  for  by  Section  2  of  Article  XI, 
are  such  as  are  in  accordance  with  the  fundamental  or  or- 
ganic law.  This  must  be  so;  otherwise  the  Board  of  Su- 
pervisors could  completely    revolutionize    the    entire  city 
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government,  under  a  grant  of  power  to  make  'such  local, 
police,  sanitary  and  other  regulations  as  are  not  in  con- 
flict with  general  laws' — in  effect,  make  a  new  Charter  by 
ordinance,  and  change  the  same  as  often  as  it  desired." 
(People  vs.  Wilshire,  96  Cal.,  605.) 

As  already  noticed,  the  Charter-framers  have  seen  fit  to 
withhold  the  particular  power  here  under  consideration 
from  the  city  and  county.  This  being  so,  it  is  clear  that 
the  exercise  of  such  power  cannot  be  considered  as  a  "nec- 
essary regulation  under  the  Charter."  On  the  contrary,  it 
would  be  inconsistent  with  that  instrument,  and,  therefore, 
unauthorized  and  void. 

The  questions  here  raised  have  been  directly  passed  up- 
on in  a  parallel  case,  entitled  the  City  of  St.  Louis  vs.  Bell 
Telephone  Co.  (96  Mo.,  623),  to  which  I  would  refer  for  a 
very  thorough  presentation  of  the  related  law. 

It  is  my  opinion  that  the  Board  of  Supervisors  has  not 
the  power  to  fix  telephone  rates,  but  that  such  power  may 
be  obtained  by  proper  amendment  of  the  Charter. 

Respectfully, 

Franklin  K.  Lane. 


Poll  Tax  Fees. — Assessor's  Claim  to  Percentage  on  Collection  of 
Poll  Tax  to  be  Determined  by  Courts. — Inquiry  as  to  Claim  of 
Treasurer  Upon  Collateral  Inheritance  Taxes. 

August  11,  1900. 
The  Treasurer. 

Sir:  I  have  begun  a  proceeding  in  the  Superior  Court 
to  determine  the  question  whether  under  the  Charter  the 
Assessor  is  entitled  to  fees  for  the  collection  of  poll  taxes. 
I  advise  that  you  hold  all  moneys  claimed  by  the  Assessor 
and  the  city  and  county  respectively  until  the  determina- 
tion of  this  question  by  the  courts. 
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I  would  at  this  time  inquire  whether  you  as  Treasurer 
make  claim  to  any  portion  of  the  moneys  collected  by  you 
as  taxes  upon  collateral  inheritances,  and  if  so,  what  the 
amount  of  your  claim  is. 

Respectfully, 

Franklin  K.  Lane. 

[See  Dodge  vs.  City  and  County  of  San  Francisco,  67  Pac,  Rep.  973.] 


Charter  Amendments.— Earliest  Date  at  Which  It  Will  be  Safe  to 
Submit  Proposed  Amendments  to  the  Electors  of  City  and 
County  for  Their  Ratification. 

August  13,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  By  Resolution  No.  578,  my  opinion  has 
been  requested  as  to  the  earliest  day  on  which  amendments 
to  the  Charter  may  be  submitted  to  the  people. 

The  State  Constitution  (Section  8  of  Art.  XI),  provides 
that  a  freeholders'  Charter  ''may  be  amended  at  intervals 
of  not  less  than  two  years  by  proposals  therefor,  submitted 
by  the  legislative  authority  of  the  city  to  the  qualified 
electors  thereof,  at  a  general  or  special  election,  held  at 
least  forty  days  after  the  publication  of  such  proposals  for 
twenty  days  in  a  daily  newspaper  of  general  circulation  in 
such  city,  and  ratified  by  at  least  three-fifths  of  the  qualified 
electors  voting  thereat,  and  approved  by  the  Legislature, 
as  herein  provided  for  the  approval  of  the  Charter." 

The  language  of  this  section  evidences  a  belief  that  char- 
ters adopted  thereunder  will  be  carefully  framed  and  not 
likely  to  need  frequent  amendment,  and  that  it  is  for  the 
best  interest  of  communities  that  their  organic  laws  should 
be  stable  in  character  and  not  readily  disturbed.  In  this 
belief  three  restrictions  were  placed  upon  the  power  of 
amendment,  namelj^,  (1),  that  such  power  should  not  be  ex- 
ercised oftener  than  once  in  two  years;  (2),  that  it  should 
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require  at  least  a  three-fifths  vote  to  adopt  an  amendment; 
and  (3),  that  the  Legislature  should  ratify  such  amendment 
before  it  could  take  effect. 

Whether  the  interval  of  two  years  begins  to  run  from  the 
date  of  ratification  by  the  people,  or  from  approval  by  the 
Legislature,  or  from  the  going  into  effect  of  the  Charter, 
the  Constitution  does  not  state.  Nor  is  there  anything  in  the 
provision  going  to  show  whether  it  was  intended  that  the 
two  year  limit  should  apply  to  the  original  amendment  of  a 
charter,  or  should  only  apply  after  such  charter  had  been 
once  amended.  And  a  still  further  question  may  be  raised 
as  to  the  Aalidity  of  an  amendment  submitted  to  the  people 
prior  to  the  expiration  of  the  two  years,  but  not  approved 
by  the  Legislature  until  after  the  expiration  of  such  limit. 

These  questions  have  not  been  passed  upon  by  the  Su- 
preme Court  of  this  or  any  other  state.  I  have  made  ex- 
amination of  the  debates  of  the  Constitutional  Convention, 
hoping  therein  to  find  some  light  as  to  the  meaning  of  this 
provision,  but  my  search  was  fruitless,  inasmuch  as  the 
convention  passed  upon  the  section  without  giving  consid- 
eration to  the  manifest  ambiguities  of  the  provision  quoted. 

In  view  of  the  above  considerations,  I  would  advise  that 
an  amendment  to  the  Charter,  submitted  to  the  people  of 
this  city  prior  to  January  8,  1902  (two  years  from  the  date 
the  Charter  went  into  effect),  would  not  be  free  from  ques- 
tion as  to  the  validity  of  its  adoption.  I  do  not  mean  to 
assert  that  the  submission  of  an  amendment  prior  to  1902 
would  unquestionably  be  declared  invalid  by  the  courts,  but 
it  is  my  opinion  that  the  earliest  period  at  which  it  can 
now  be  said  such  submission  would  certainly  be  sustained 
is  that  indicated  above. 

Kespectfully, 

Fraxklix  K.  Lane. 
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School  Teachers. — Power  of  the  Board  of  Education  to  Dismiss  a 
Teacher,  Elected  to  the  Department  Prior  to  the  Charter,  Be- 
cause of  Her  Subsequent  Marriage. 

August  16,  1900. 
The  Board  op  Education. 

Gentlemen:  I  beg  to  acknowledge  receipt  of  yours  of  the 
2d  instant,  in  which  you  inquire  if  a  female  teacher  who 
was  elected  as  a  regular  teacher  prior  to  the  going  into 
effect  of  the  Charter,  is  subject  to  dismissal  under  an  old 
standing  rule  of  the  Board,  which  reads:  ''Whenever  a 
female  teacher  marries,  her  position  in  the  department 
thereby  becomes  vacant."     (Section  144.) 

The  Charter  limits  the  power  of  the  Board  as  to  dismis- 
sals by  the  following  provision:  "But  no  teacher  in  the 
department  at  the  time  of  the  adoption  of  this  Charter,  or 
who  shall  be  hereafter  appointed,  shall  be  dismissed  from 
the  department,  except  for  insubordination,  immoral  or  un- 
professional conduct,  or  evident  unfitness  for  teaching. 
(Sec.  2,  Chap.  Til,  Art.  VII.) 

This  provision  was  incorporated  into  the  Charter  for  the 
purpose  of  securing  to  the  members  of  the  department 
permanent  tenure,  except  for  the  causes  designated.  Those 
teachers  who  were  in  the  department  when  the  Charter 
went  into  eflect,  remain  in  the  department  under  the  Char- 
ter, unless  they  are  dismissed  for  insubordination,  immoral 
or  unprofessional  conduct,  or  evident  unfitness  for  teaching. 
Unless  marriage  while  in  the  department  comes  under  one 
of  these  heads,  it  is  not  a  cause  for  removal. 

It  will  not  be  contended,  I  presume,  that  the  mere  fact 
of  marriage  renders  a  woman  unfit  for  teaching  or  that  by 
marrying  she  is  guilty  of  immoral  or  unprofessional  con- 
duct. These  grounds  of  dismissal  being  eliminated  from 
consideration,  there  remains  to  consider  but  that  of  "insub- 
ordination." This  word  is  defined  by  the  lexicographers  as 
"disobedience  to  lawful  authority."  The  rule  of  the  Board 
does  not  inhibit  marriage.     Therefore,  no  rule  has  been 
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broken  and  there  is  no  ground  for  dismissal  on  a  charge 
of  insubordination. 

It  may  be  said  that  while  the  rule  of  the  Board  does  not 
deny  the  right  to  marry,  it  does  deny  the  right  to  continue 
in  the  department  after  marriage.  It  attempts  to  do  this 
to  be  sure,  but  it  fails,  because  it  is  not  within  the  power  ol 
the  Board  to  add  a  new  cause  for  dismissal  to  those  set 
forth  in  the  Charter  which  are  in  general  terms  those  stated 
in  the  code.  (Pol.  Code,  Sec.  1793.)  To  say  that  a  teacher 
may  be  ousted  from  the  department  by  a  rule  of  the  Board, 
is  to  say  that  a  teacher  may  be  ousted  for  any  cause  that 
the  Board  may  see  fit  to  incorporate  into  a  rule — a  position 
at  yariance  with  the  positive  law.  The  Board  has  power  to 
make  rules  regulating  the  department,  prescribing  hours  of 
attendance,  the  character  of  the  work  to  be  performed  and 
such  other  rules  as  will  tend  to  bring  the  department  under 
good  system  and  discipline,  but  it  cannot  make  a  rule  that 
a  teacher's  position  shall  become  vacant  when  she  marries, 
because  her  marriage  is  not  a  matter  of  school  department 
business,  and  the  causes  for  which  she  may  lose  her  posi- 
tion have  been  set  forth  in  the  law,  in  conformity  with 
which  all  rules  must  be  made.  (Kennedy  vs.  Board  of  Edu- 
cation, 82  Cal.,  483,  489.) 

There  is  another  basis  for  the  same  conclusion.  The  law 
prescribes  the  conditions  upon  which  one  may  secure  a 
teacher's  certificate.  These  conditions  being  complied  with 
a  certificate  issues  which  entitles  the  holder  to  teach.  The 
Board  has  discretionary  power  to  say  who  shall  be  ap- 
pointed, but  it  cannot  make  a  rule  denying  married  women 
who  have  proper  certificates  the  right  to  teach  in  the 
schools,  and  upon  such  ground  base  their  refusal.  The 
Board  cannot  add  to  the  conditions  imposed  by  law. 
(Mitchell  vs.  Winnek,  117  Cal.,  520.)  If  the  Board  cannot 
add  to  the  legal  requirements  for  admission  to  the  service 
as  a  teacher,  it  cannot  add  to  the  conditions  under  which 
it  mav  dismiss  from  such  service. 
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It  is  my  conclusion  that  those  regularly  elected  teachers, 
who  were  in  the  department  prior  to  the  going  into  effect  of 
the  Charter,  are  not  subject  to  removal  under  a  rule  of  the 
department  declaring  their  positions  vacant  upon  marriage. 

Respectfully, 

Franklin  K.  Lane. 


Pensions. — Amount  Thereof  to  Depend  Upon  Rank  Held  by  the 
Applicant  Three  Years  Prior  to  Retirement  From  the  Fire  De- 
partment, and  Not  Upon  Salary  Then  Attached  to  Such  Rank. 

August  17,  1900. 

The  Board  op  Fire  Commissioners. 

Gentlemen:  lam  in  receipt  of  a  communication  from 
Chief  Engineer  D.  T.  Sullivan  presenting  for  your  Board, 
the  following  matter:  "An  application  for  a  retirement  on 
a  pension  has  been  made  by  a  member  of  this  department, 
who  has  contracted  a  severe  pulmonary  disease  through  ex- 
posure while  in  the  discharge  of  his  duty,  and  who  has  been 
a  member  of  the  department  for  several  years.  But  we  are 
unable  to  determine  whether  he  is  entitled  to  one-half  the 
salary  attached  to  his  rank,  as  provided  by  the  Charter,  or 
to  one-half  the  salary  attached  to  his  rank  prior  to  the 
operation  of  the  Charter,  his  rank  being  the  same.  Will  you 
kindly  interpret  for  us  the  meaning  of  the  three  years'  re- 
quirement in  the  latter  part  of  Section  4,  Chap.  VII, 
Art.  IX." 

In  reply,  I  beg  to  quote  Section  4  of  Chap.  VII,  Art  IX  of 
the  Charter:  "Any  member  of  the  Fire  Department,  who 
shall  become  physically  disabled  by  reason  of  any  bodily 
injury  received  in  the  performance  of  his  duty,  upon  his 
filing  with  the  Commissioners  a  verified  petition  setting 
forth  the  facts  constituting  such  disability  and  the  cause 
thereof,  accompanied  by  a  certificate  signed  by  the  Chief 
of  the  Fire  Department,   the  Captain    of  the   company   to 
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which  he  belongs,  and  by  two  regularly  certified  physicians 
of  the  city  and  county,  recommending  his  retirement  upon 
a  pension  on  account  of  such  disability,  may  be  retired 
from  the  department  upon  an  annual  pension  equal  to  one- 
half  the  amount  of  salary  attached  to  the  rank  which  he 
may  have  held  three  years  prior  to  the  date  of  such  retire- 
ment, to  be  paid  him  during  his  life  and  to  cease  at  his 
death.  In  case  his  disability  shall  cease,  his  pension  shall 
cease  and  he  shall  be  restored  to  the  service  in  the  rank  he 
occupied  at  the  time  of  his  retirement." 

The  above  language  makes  the  amount  of  the  pension  to 
depend  upon  the  rank  and  not  the  salary  attached  thereto. 
Your  petitioner  having  occupied  the  same  rank  three  years 
prior  to  the  taking  effect  of  the  Charter  that  he  now  does, 
he  is  entitled  to  a  pension,  amounting  to  one-half  of  the 
salary  attached  to  his  rank  under  the  Charter. 

The  object  of  the  Charter-framers  in  making  the  amount 
of  the  pension  depend  upon  the  rank  which  the  member 
may  have  held  at  a  date  three  years  prior  to  retirement 
was  to  protect  the  pension  fund  against  the  payment  of 
exorbitant  pensions  by  raising  a  member  in  rank  just  prior 
to  his  retirement.  It  was  not  the  intention  to  make  three 
years'  service  a  condition  precedent  to  the  obtaining  of  a 
pension  for  disability  received  in  the  service.  The  lan- 
guage of  all  other  pension  provisions  relating  either  to  the 
Police  or  Fire  Departments  shows  that  whenever  a  pension 
was  limited  upon  the  length  of  service,  it  was  so  directly 
and  positively  expressed.  And  if  a  new  member  could  re- 
ceive a  disability-pension  based  upon  the  salary  attached  to 
his  rank  by  the  Charter,  it  could  hardly  have  been  the  in- 
tention of  the  Charter-framers  to  discriminate  against  a 
member  of  long  service  in  the  department  in  such  regard. 

Respectfully, 

Franklin  K.  Lane. 
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License  Taxes. — As  to  Proposed  Refunding  of  Moneys  Paid  for  the 
Privilege  of  Selling  Fireworks. — Whether  There  is  Power  to 
Impose  Such  License  Under  Charter. 

August  20,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  The  following  resolution  of  your  Board  has 
been  submitted  for  my  consideration: 

"Whereas,  a  petition  was  filed  June  28,  1900,  from  Sue 
Wo  &  Co.,  for  the  refunding  of  the  sum  of  ten  (|10)  dollars, 
which  amount  was  paid  to  the  Tax  Collector  as  a  license 
for  the  sale  of  fireworks ;  therefore 

"Resolved,  that  the  opinion  of  the  City  Attorney  be  and 
is  hereby  requested  as  to  whether,  under  the  provisions  of 
the  Charter,  the  said  class  of  business  is  released  from  the 
payment  of  a  license  fee,  and  further  if  this  Board  has  the 
power  to  refund  such  moneys  unless  the  same  have  been 
paid  under  protest." 

The  full  extent  and  meaning  of  the  Charter  provision 
(Sec.  15,  Chap.  II,  Art.  II),  releasing  from  license  taxes  all 
who  sell  goods,  wares  or  merchandise  at  a  fixed  place  of 
business  in  this  city,  excepting  such  as  require  permits  for 
the  conduct  of  their  business,  has  not  been  defined  by  the 
courts.  It  may,  with  much  reason,  be  contended  that  this 
provision  does  not  take  from  the  city  authority  under  its 
general  police  power  to  impose  a  license  upon  a  business 
such  as  that  of  selling  fireworks,  which  is  of  a  hazardous 
nature,  calling  for  extra  vigilance  against  conflagrations, 
and  thus  imposing  extraordinary  expenses  upon  the  muni- 
cipality. However  this  may  be,  I  think  it  best  that  the  city 
should  take  this  position  until  such  time  as  it  may  other- 
wise be  determined.  I  advise  against  the  refunding  of 
money  paid  for  the  privilege  of  selling  fireworks. 

Respectfully, 

Franklin  K.  Lane. 


m9 


Police  Officers. — Board  of  Police  Commissioners  Under  Consolida- 
tion Act  Did  Not  Possess  Power  to  Punish  by  Disratement 
From  Rank. — Case  of  Lieutenant  Price. 

August  21,  1900. 
The  Board  of  Police  Commissioners. 

Gentlemen:  In  a  communication  dated  August  2d,  you 
have  presented  the  following  question  for  my  consideration 
and  answer:  "Did  the  former  Board  of  Police  Commission- 
ers, by  whom  Lieutenant  of  Police  William  Price  was  dis- 
rated, have  the  power  to  take  such  action?" 

To  disrate  an  officer  is  to  degrade  him,  to  take  from  him 
some  office  or  dignity  which  he  has  heretofore  enjoyed,  to 
reduce  him  to  a  lower  rank  or  grade  carrying  less  pay.  The 
question  submitted,  therefore,  is  whether  or  not  the  former 
Board  of  Police  Commissioners  had  power  to  punish  an 
officer  by  reducing  him  in  rank  and  pay. 

The  former  Board  of  Police  Commissioners  came  into 
existence  under  the  act  of  April  1,  1878,  known  as  the  Mc- 
Coppin  Act,  which  created  a  board  of  four  commissioners, 
who  were  "vested  with  all  the  powers  and  subject  to  all 
the  duties  and  liabilities  of,  and  shall  supersede  the  Board 
of  Police  Commissioners  provided  for  in  Section  7  of  an 
act,  entitled  an  Act  to  Create  a  Criminal  Court,  etc.,  ap- 
proved April  3,  1876." 

And  in  Section  8,  it  was  provided  that  the  entire  police 
force  "shall  be  and  continue  subject  to  all  laws  and  regu- 
lations in  force  before  the  passage  of  this  act,  and  not  in- 
consistent or  in  conflict  therewith." 

The  act  of  April  3,  1876,  to  which  the  McCoppin  Act  re- 
ferred, added  certain  ex-officio  members  to  the  then  exist- 
ing Board  of  Police  Commissioners  who  should  enjoy  "the 
same  powers  and  duties  as  are  now  exercised  by  the  other 
members  of  said  Board."     (Stats.  1875-6,  p.  829.) 

The  next  preceding  statute  which  referred  to  the  author- 
ity over  the  police  force  was  that  of  April  4,  1864,  which 
gave  to  the  Board  of  Supervisors  power  by  regulation  or 
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order  ''to  regulate  the  police  and  police  force  of  the  city 
and  prescribe  their  powers  and  duties."  (Stats.  1863-64, 
p.  503.) 

We  go  back  at  the  next  step  to  the  Consolidation  Act  of 
1856,  which  provided:  "Section  15.  The  Department 
of  Police  of  said  city  and  county  shall  be  under 
the  direction  of  the  Chief  of  Police,  in  subjection 
to  the  laws  of  this  state,  and  the  rules  and  regulations,  not 
in  conflict  therewith,  which  may  be  established  by  compe- 
tent authority,  under  the  powers  granted  in  this  act." 
(Worley's  Cons.  Act,  p.  9.) 

The  only  "lawful  authority"  which  might  pass  regula- 
tions was  the  Board  of  Supervisors,  to  which  body  con- 
stant reference  is  made  throughout  the  police  chapter,  as  in 
Section  17  thereof,  where  it  is  said :  "  The  Chief 
of  Police  .  .  .  shall  supervise  and  direct  the 
police  force  of  said  city  and  county,  and  shall  observe 
and  cause  to  be  observed  the  provisions  of  this  act,  and 
the  regulations  established  by  the  Board  of  Supervisors  in 
telation  thereto;  .  .  .  and  shall  exercise  such  other 
powers  connected  with  his  office  as  head  of  police  as  may 
be  prescribed  in  the  general  regulations  adopted  by  the 
Board  of  Supervisors." 

"Sec.  25.  Police  captains  and  officers  may  be  suspended 
from  office  by  the  Chief  of  Police,  and,  with  the  concurrence 
of  the  president  of  the  Board  of  Supervisors  and  Police 
Judge,  removed  from  office  for  official  negligence,  ineffi- 
ciency or  misconduct,  under  such  general  rules  and  regula- 
tions, not  contrary  to  law,  as  may  have  been  established 
by  the  Board  of  Supervisors." 

By  thus  tracing  back  the  various  statutes  under  which 
Police  Commissioners  were  created  and  granted  powers,  it 
is  seen  that  it  was  the  uniform  theory  of  such  legislation 
that  the  Police  Commission  was  to  administer  the  depart- 
ment in  conformity  with  the  express  statutory  powers 
granted  and  such  ordinances  as  the  Board  of  Supervisors 
should  pass.     The  Commission  was  to  look  to   the  Super- 
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visors  for  rules  and  regulations  under  which  to  conduct 
the  department.  Accordingly,  we  find  Order  No.  1603,  ap- 
proved September  17,  1880,  relating  to  the  Police  Depart- 
ment, in  which  many  details  of  departmental  discipline  and 
management  are  set  forth.  (See  General  Orders  of  the 
Board  of  Supervisors,  printed  1898,  p.  11.)  In  this  ordi- 
nance, Sections  16, 17, 18  and  19  are  devoted  to  what  may  be 
termed  the  penal  powers  of  the  Board,  the  power  to  hear 
and  try  charges  and  inflict  punishments. 

''Section  19.  Within  ten  days  after  the  conclusion  of  the 
hearing  provided  for  in  Section  18,  the  Police  Commis- 
sioners shall  render  their  decision  upon  the  charges  made; 

"If  the  accused  be  found  not  guilty  of  an  offense  or  mis- 
conduct or  any  inefficiency  specified  in  the  charge,  he  shall 
be  reinstated; 

"If  guilty  he  may  be  suspended  or  removed  from  office 
in  the  discretion  of  said  Commissioners; 

"If  he  be  reinstated  by  the  said  Commissioners,  he  shall 
be  entitled  to  his  pay  the  same  as  if  he  had  not  been  sus- 
pended ; 

"If  he  be  suspended,  he  shall  not  be  entitled  to  pay  dur- 
ing the  time  his  suspension  shall  continue; 

"If  he  be  removed  from  office,  his  pay  shall  cease  from 
the  time  of  his  suspension." 

I  have  made  search  for  other  ordinances  extending  the 
power  of  the  Board  to  punish,  but  have  found  none  such. 
And  it  seems  to  me  the  only  fair  conclusion  that  can 
be  drawn  is  that  it  was  the  purpose  of  the  State  Legisla- 
ture and  of  the  Board  of  Supervisors  to  so  limit  the  powers 
of  the  Police  Commissioners  that  an  accused  officer  should 
either  be  acquitted,  suspended  or  removed. 

The  power  to  degrade  was  not  expressly  given,  and  if 
there  is  any  authority  for  implying  such  power,  I  have  not 
discovered  it  in  the  reported  cashes.  (See  Riley  vs.  Mayor  of 
New  York,  96  N.  Y.,  331;  Gregory  vs.  Mayor  113  N.  Y.,  422.) 
In  Riley  vs.  Mayor,  supra,  the  New  York  Court  of  Appeals 
(Chief  Justice  Ruger  writing  the  opinion  of  the  court),  held 


342 

that  removal  does  not  include  disratement.  The  same 
court  in  Gregory  vs.  Mayor,  supra,  (opinion  by  Justice  Peck- 
ham),  held  that  the  power  of  removal  does  not  include  the 
power  to  suspend.  And  in  Waldorf  vs.  Police  Commission- 
ers (108  N.  Y.,  475),  it  was  held  that  the  Commissioners  had 
the  power  to  remove  for  cause,  but  did  not  have  power  to 
create  a  new  rank  or  grade  with  lower  salary  and  assign 
the  relator  (Waldorf)  to  such  new  rank.  These  cases  go 
principally  to  show  how  strictly  the  courts  construe  stat- 
utes of  this  character.  The  courts  uniformly  lean  away 
from  a  broad  and  liberal  construction  of  such  statutes,  and 
they  refuse  to  imply  powers  not  essential  to  those  expressly 
granted.  (See  Sutherland  on  Statutory  Construction,  Sec. 
350.) 

It  certainly  cannot  be  said  that  there  is  absolute  neces- 
sity that  a  Board  of  Police  Commissioners  should  have  the 
power  of  disratement;  indeed,  it  is  a  matter  of  doubt  if  the 
present  Board  has  such  power.  (See  Sec.  1,  Chap.  Ill,  Art. 
VIII,  and  Chap.  VII,  Art.  VIII,  of  the  Charter.) 

In  my  opinion,  the  former  Board  of  Police  Commissioners 
did  not  have  the  power  to  impose  the  penalty  of  disratement 
upon  any  officer. 

Respectfully, 

Franklin  K.  Lane. 


Street  Work. — Specifications. 

August  23,  1900. 
The  Board   of  Public  Works. 

Gentlemen:  In  answer  to  yours  of  July  3,  1900,  in 
which  you  raise  the  question  as  to  the  proper  Board  to 
adopt  specifications  for  street  work,  I  would  advise  that 
you  follow  the  procedure  heretofore  followed  under  the 
Vrooman  Act,  the  Charter  being  silent  on  the  matter.  If 
it  is  possible  to  have  both  the  Board  of  Public  Works  and 
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the  Board  of  Supervisors  adopt  specifications,  it  would  be 
advisable  to  do  so. 

Eespectfully, 

Franklin  K.  Lane. 


Fees  for  Experts. — Power  to  Pay  Claims  of  Insanity  Commission- 
ers and  Health  Officer  for  Services  Rendered  as  Medical  Ex- 
perts Outside  of  Their  Official  Duties. 

August  24,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  By  Kesolution  No.  278,  you  have  requested 
an  opinion  as  to  whether  the  Board  of  Supervisors  has  the 
power  to  allow  claims  for  expert  testimony  (presented  by 
Dr.  A.  P.  O'Brien,  Health  OflBcer,  and  Drs.  Kethers,  Lustig 
and  Windole,  Insanity  Commissioners),  "to  a  person  who 
is  serving  as  a  city  official  under  a  stipulated  salary,  or 
when  acting  as  a  city  official  serving  under  payment  by 
fees." 

The  Charter  (Art.  XVI,  Sec.  34),  says:  "The  salaries  pro- 
vided in  this  Charter  shall  be  in  full  compensation  for  all 
services  rendered,  and  every  officer  shall  pay  all  moneys 
coming  into  his  hands  as  such  officer,  no  matter  from  what 
source  derived  or  received,  into  the  treasury  of  the  city  and 
county  within  twenty-four  hours  after  receipt  of  the  same." 

The  salaries  of  the  Insanity  Commissioners  are  not  fixed 
by  the  Charter;  no  reference  is  made  to  such  officers  in  the 
Charter;  they  hold  under  provisions  of  general  law. 

The  salary  of  the  Health  Officer  is  fixed  by  the  Board  of 
Health,  under  their  power  to  appoint  such  officers,  agents 
and  employes  as  may  be  necessary  .  .  .  and  fix  their 
salaries.     (Sec.  5,  Art.  X.) 

It  is  obvious  that  the  provision  of  the  Charter  above 
quoted  cannot  apply  to  the  Insanity  Commissioners,  who 
are  not  Charter  officers.     Nor  can  it  apply  to  any  Charter 
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officer,  as  to  service  not  rendered  in  his  official  capacity. 
The  papers  presented  to  me  show  that  at  the  request  of 
the  District  Attorney,  Dr.  O'Brien  acted  as  an  expert  wit- 
ness in  certain  criminal  proceedings.  He  did  not  do  so 
by  virtue  of  his  official  position.  The  case  did  not  grow  out 
of,  nor  was  it  related  to  the  work  of  the  Health  De- 
partment. The  services  rendered  were  not  rendered  as 
Health  Officer;  nor  would  any  compensation  received  there- 
for go  into  the  city  treasury.  If,  by  virtue  of  the  duties  of 
his  office,  information  had  come  to  him  which  the  city  re- 
quired, he  could  make  no  claim  for  services  rendered  as  a 
witness  for  the  city.  But  if  because  of  expert  knowledge  as 
a  physician,  or  by  reason  of  experiments  or  examinations 
made,  his  services  were  regarded  as  valuable  on  a  matter 
totally  disassociated  from  his  official  work,  he  is  entitled 
to  compensation  therefor. 

Other  provisions  of  the  Charter  make  this  interpretation 
to  more  clearly  appear  as  the  one  intended  by  the  Charter- 
makers.  Section  1  of  Chapter  HI  of  Article  III,  requires 
all  moneys  which  may  be  collected  or  received  by  any  offi- 
cer "in  his  official  capacity,"  to  be  turned  into  the  treasury. 
So  Section  2  of  the  same  chapter  says  that  salaried  officers 
shall  not  receive  nor  accept  any  fee,  payment  or  compensa- 
tion for  any  services  performed  by  them  "in  their  official 
capacity."  And  Section  3  requires  all  fees  or  other  compen- 
sation collected  by  any  officer  "for  any  official  service"  to 
be  paid  into  the  treasury. 

I  advise  that  the  Board  has  power  to  pay  claims  of  city 
officials  for  services  rendered  outside  of  official  duties,  as 
in  the  cases  presented. 

Eespectfully, 

Franklin  K.  Lane. 
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Interpreters.— Method  Provided  by  the  Charter  in  Accordance 
With  Which  an  Interpreter  of  the  Japanese  Language  May  be 
Appointed  for  the  Police  Courts. 

August  2Jf,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  739, 
which  reads  as  follows: 

"Whereas,  A  petition  was  filed  August  1,  1900,  from  the 
Judges  of  the  Police  Courts  and  the  District  Attorney,  ask- 
ing for  the  appointment  by  this  Board  of  an  interpreter  of 
the  Japanese  language  for  the  Police  Courts  and  the  crim- 
inal departments  of  the  Superior  Courts;  therefore 

"Resolved,  That  the  City  Attorney  be  and  is  hereby  re- 
quested to  furnish  the  Board  with  an  opinion  as  to  whether 
this  Board  has  the  power  to  appoint  an  interpreter  in  ex- 
cess of  the  five  allowed  by  the  Charter,  and  specially  if  the 
Board  has  the  power  to  appoint  said  interpreter  for  the  Po- 
lice Courts  and  the  criminal  departments  of  the  Superior 
Courts." 

Section  1  of  Chapter  I,  Article  V  of  the  Charter,  reads: 
"The  Judges  of  the  Superior  Court  of  the  city  and  county 
may  appoint  not  to  exceed  five  interpreters  of  foreign  lan- 
guages, who  shall  act  as  such  interpreters  in  criminal  ac- 
tions and  proceedings  in  all  the  courts  in  the  city  and 
county,  and  in  examinations  before  Coroner's  juries." 

Section  35  of  Article  XVI  of  the  Charter  provides  that 
"When  any  officer,  board  or  department  shall  require  addi- 
tional deputies,  clerks  or  employees,  application  shall  be 
made  to  the  Mayor  therefor;  and  upon  such  application  the 
Mayor  shall  make  investigation  as  to  the  necessity  for  such 
additional  assistance;  and  if  he  find  the  same  necessary,  he 
may  recommend  to  the  Supervisors  to  authorize  the  ap- 
pointment of  such  additional  deputies,  clerks  or  employees; 
and  thereupon  the  Supervisors,  by  an  affirmative  vote  of  not 
less  than  fourteen  members,  may  authorize  such  appoint- 
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ments,  and  provide  for  the  compensation  of  such  ap- 
pointees, subject  to  the  limitations  contained  in  this  Char- 
ter, and  subject  to  the  provisions  of  Article  XIII  thereof." 

The  Constitution  of  the  state  contains  the  following  pro- 
vision (Sec.  8y2,  Art.  XI):  "It  shall  be  competent,  in  all 
charters  framed  under  the  authority  given  by  Section  8  of 
Article  XI  of  this  constitution,  to  provide,  in  addition  to 
those  provisions  allowable  by  this  constitution  and  by  the 
laws  of  the  state,  as  follows: 

"1.  For  the  constitution,  regulation,  government,  and 
jurisdiction  of  police  courts,  and  for  the  manner  in  which, 
the  times  at  which,  and  the  terms  for  which  the  judges  of 
such  courts  shall  be  elected  or  appointed,  and  for  the  com- 
pensation of  said  judges  and  of  their  clerks  and  attaches." 

Under  this  provision  of  the  Constitution  and  Section 
35  of  Article  XVI,  if  given  a  broad  interpretation,  the 
Board  of  Supervisors  would  have  the  power  to  appoint  a 
Japanese  interpreter  for  the  Police  Courts.  But  it  is  not 
within  the  power  of  the  Board  to  appoint  an  interpreter  for 
the  Superior  Courts. 

Respectfully, 

Franklin  K.  Lane. 


Nuisances. — Permits  for  Operation  of  Engine  and  Boiler  Not  As- 
signable, Do  Not  Run  With  the  Land,  Not  Subject  of  Transfer 
or  Sale. 

August  27,  1900. 

The  Board  op  Supervisors. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board,  submitting  for  my  consideration  certain  pro- 
tests made  by  the  West  of  Castro  Street  Improvement 
Club  against  the  operation  of  an  engine  and  boiler  at  the 
rock-crushing  plant  of  Gray  Brothers,  corner  of  Clipper 
and  Douglass  streets,  and  against  the  continuance  of  blast- 
ing at  their   quarry,   on  the   ground   that  permission   to 
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operate  and  maintain  said  boiler  and  engine  and  to  do 
blasting  was  granted  to  W.  J.  Holmes,  the  predecessor  of 
said  Gray  Brothers,  and  not  to  Gray  Brothers;  and  my 
opinion  is  asked  as  to  whether  or  not  permits  of  the  kind 
granted  to  said  Holmes  are  assignable. 

The  permits  granted  to  Holmes,  as  furnished  me  by  the 
Clerk  of  your  Board,  read  as  follows: 

"Resolution  No.  5757  (Third  Series.)— Resolved,  That  per- 
mission be  and  is  hereby  granted  to  W.  J.  Holmes  to  erect 
and  maintain  a  steam  engine  and  boiler  on  premises  S.  E. 
corner  of  Clipper  and  Douglass  streets,  provided  the  same 
is  erected  to  the  satisfaction  of  the  Chief  Engineer  of  the 
Fire  Department  and  Fire  Department  Committee,  the 
same  to  continue  during  the  pleasure  of  this  Board;  also 
provided  that  a  certificate  be  furnished  from  some  compe- 
tent inspector  of  boilers  that  said  boiler  is  safe,  and  that 
no  waste  pipe  shall  be  connected  with  any  public  sewer." 

"Resolution  No.  73B1  (Third  Series.)— Resolved,  That  W. 
J.  Holmes  be  and  is  hereby  granted  permission  to  blast  on 
the  west  side  of  Douglass  street,  at  its  intersection  with 
Twenty-sixth  street;  provided,  he  files  the  bond  required  by 
Section  23  of  Order  No.  1527,  in  the  sum  of  |20,000;  further 
provided  that  no  more  than  fifty  pounds  of  powder  shall 
be  kept  at  or  near  the  place  where  said  blasting  is  carried 
on  at  any  one  time;  also,  that  said  powder  shall  be  kept  in 
such  manner  as  the  Superintendent  of  Streets  may  direct, 
and  the  charges  to  be  exploded  shall  not  exceed  in  quantity 
what  may  be  deemed  safe  and  proper  by  said  Superinten- 
dent." 

These  permits  were  nothing  more  than  personal  privi- 
leges granted  by  the  city;  they  were  revocable  at  its  pleas- 
ure, and  were  in  no  sense  property.  They  did  not  run  with 
the  land,  they  could  not  be  bought  or  sold,  and  they  were 
not  assignable. 

Respectfully, 

Franklin  K.  Lane. 
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Pound   Limits. 

August  29,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  find  nothing  in  the  Charter  which  re- 
quires that  pound  limits  established  by  the  Board  shall  be 
co-extensive  with  the  boundaries  of  the  city  and  county,  as 
suggested  in  your  communication  of  the  22nd  inst. 

Kespectfully, 

Franklin  K.  Lane. 


Public  Streets.— As  to  the  Power  of  the  Board  of  Supervisors  to 
Make  a  Deed  to  a  Portion  of  Serpentine  Avenue. — Claimed  by 
Christian  Hellwig. 

September  4-,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  Resolution  No.  745  reads  as  follows: 
"Whereas,  a  petition  of  Christian  Hellwig  was  filed  in  the 
office  of  the  Clerk  on  August  2,  1900,  for  the  issuance  to 
him  of  a  deed  for  a  certain  portion  of  the  lands  within  the 
lines  of  Serpentine  Avenue  as  therein  described;  therefore 
Resolved,  that  the  subject  matter  of  said  petition  be  and 
the  same  is  hereby  referred  to  the  City  Attorney  for  his 
opinion  as  to  the  legal  right,  if  any,  said  Christian  Hellwig 
has  to  the  property  therein  described." 

By  act  of  March  16,  1878  (Stats.  1877-78,  p.  270),  all  of 
Serpentine  Avenue,  between  the  Old  San  Jose  Road  and  the 
San  Bruno  Road  is  vacated  as  a  public  street  or  highway. 
The  northerly  line  of  Serpentine  Avenue,  according  to  the 
Outside  Land  Map,  is  the  northern  boundary  line  of  the 
Bernal  Rancho,  and  said  rancho  constitutes  an  exception 
to  the  pueblo  lands,  as  shown  by  the  pueblo  survey.  It 
would  appear  from  this  showing  that  the  city  did  not  orig- 
inally have  title  in  fee  to  that  portion  of  Serpentine  Avenue 
here  under  consideration,  and  under  the  decisions  of  our 
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Supreme  Court  the  land  would  revert  to  its  original  owners 
or  their  grantees.  But  Subdivision  4  of  Section  1  of  the 
said  Act  of  1878  requires  the  Board  of  Supervisors,  ''under 
such  rules  and  regulations  as  they  may  prescribe,  to  sell 
at  public  auction  to  the  highest  and  best  bidder,  all  of  Ser- 
pentine Avenue,  running  from  the  Old  San  Jose  Road  to  the 
San  Bruno  Road,  except  such  portions  as  may  be  required 
for  the  purpose  of  said  sewer  and  street  herein  provided 
for."  There  has  been  no  adjudication  as  to  this  provision 
of  the  act.  The  Legislature,  when  it  passed  the  Act  of 
1878,  assumed  that  the  city  had  some  right  to  Serpentine 
Avenue,  and  the  city  should  act  upon  this  assumption  until 
the  courts  have  otherwise  declared.  Moreover,  I  do  not 
know  of  any  power  the  Board  of  Supervisors  has  to  give  a 
deed  to  this  land,  unless  in  conformity  with  the  Act  of  1878. 

Respectfully, 

Franklin  K.  Lane. 


Overhead  Wires. 

September  5,  1900. 
The  Board  of  Supervisors. 

Gentlemen  :  I  am  in  receipt  of  your  communication  dat- 
ed July  31st,  1900,  referring  to  a  resolution  ''Granting  per- 
mission to  the  San  Francisco  Special  Messenger  Service,  to 
erect  and  maintain  overhead  wires  for  the  purpose  of  receiv- 
ing calls  from  patrons,"  and  requesting  an  opinion  as  to  the 
powers  of  the  Board,  under  Charter  provisions,  to  grant 
such  permission.  My  attention  is  also  directed  to  Section 
VI  of  Order  No.  214  (Second  Series.) 

Order  No.  214  above  referred  to  requires  all  electrical 
wires  within  certain  portions  of  the  city  to  be  placed  under- 
ground, but  exempts  "overhead  wires  used  for  district  tel- 
egraph and  messenger  services"  from  the  provisions  of  said 
order. 
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It  may  therefore  be  said  to  be  the  declared  policy  of  the 
city  that  such  wires  need  not  be  placed  underground.  I  do 
not  know  of  any  provision  of  the  Charter  which  denies  you 
the  power  to  pass  such  a  resolution.  A  permit  to  carry 
the  wires  across  the  streets  must  also  be  obtained  from  the 
Board  of  Public  Works  before  such  wires  can  be  strung. 

Respectfully, 

Franklin  K.  Lane. 


Parliamentary  Procedure. — Power  of  Minority  of  Board  of  Super- 
visors to  Adjourn  From  Day  to  Day,  and  Compel  Attendance 
of  Absent  Members. 

September  14,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  In  a  communication  dated  September  12th 
an  opinion  is  requested  as  to  whether,  in  the  absence  of  a 
quorum  at  a  regular  meeting  of  the  Board  of  Supervisors,  a 
new  meeting  must  be  called  daily  until  the  next  regular 
meeting  day.  That  is  to  say,  if  a  quorum  does  not  appear 
at  a  regular  Monday  meeting  is  the  minority  at  such  meet- 
ing compelled  to  adjourn  to  the  next  calendar  day  under 
Section  3  of  Chapter  I,  Article  II  of  the  Charter,  or  may  it 
adjourn  to  meet  on  the  following  Monday  under  Section 
6  of  the  same  chapter? 

Section  6  provides  that  the  Board  shall  meet  on  Monday 
of  each  week.  Monday  is  thus  constituted  the  regular  legis- 
lative day  of  the  Board.  Section  3  reads:  "Sec.  3.  A  major- 
ity of  all  the  members  of  the  Board  shall  constitute  a  quo- 
rum, but  a  less  number  may  adjourn  from  day 
to  day  and  compel  the  attendance  of  absent  members  in 
such  manner  and  under  such  penalties  as  the  Board  may 
prescribe."  This  is  the  common  provision  found  in  most 
of  the  state  constitutions  under  which  a  minority  is  given 
power  to  control  attendance.  I  take  its  language  to  be  per- 
missive rather  than  mandatory.    The  Board  is  not  required 
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to  meet  from  day  to  day  and  compel  attendance,  but  if  the 
minority  desires  to  adjourn  to  the  succeeding  day  and  com- 
pel absent  members  to  appear  it  has  such  power.  I  have 
made  search  through  the  leading  authorities  upon  parlia- 
mentary procedure  and  have  discovered  nothing  to  conflict 
with  the  construction  here  given. 

Respectfully, 

Franklin  K.  Lane. 


Taxes  Paid  Under  Protest. — Power  of  Supervisors  to  Refund  Same, 
Where  Provisions  of  Section  3819,  Political  Code,  Have  Not 
Been  Complied  With  by  Tax-payer. 

September  17,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  My  opinion  has  been  requested  (Resolution 
No.  741)  as  to  the  power  of  the  Board  to  refund  taxes  paid 
under  protest  upon  bonds  of  quasi-public  corporations  by 
the  American  Bank  and  Trust  Company  but  for  which  no 
suit  was  begun  within  six  months  after  such  taxes  were 
paid. 

Section  3804  of  the  Political  Code,  as  amended  and  re- 
enacted  in  1895,  provides  that  "any  taxes,  penalties,  and 
costs  paid  more  than  once  or  erroneously  or  illegally  col- 
lected, may  by  order  of  the  Board  of  Supervisors  be  re- 
funded by  the  County  Treasurer." 

This  provision  of  law  has  received  interpretation  in  the 
case  of  Younger  vs.  Board  of  Supervisors  (68  Cal.  241)  in 
which  the  Court  says:  (p.  243.)  "The  power  thus  granted  to 
Boards  of  Supervisors  is  judicial,  not  ministerial;  and  when 
a  board  is  called  upon  in  an  application  before  it  under  that 
section  of  the  code,  it  may,  in  the  exercise  of  its  powers, 
make  a  refunding  order  only  for  such  taxes,  etc.,  as  may 
have  been  illegally  or  erroneously  collected.  For  that  pur- 
pose it  has  the  right  to  hear  and  determine  the  application. 
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Such  a  proceeding  is  in  the  nature  of  an  action  for  relief 
(Dickey  vs.  Polk  County,  58  Iowa,  28)  and  after  the  board  in 
which  the  proceding  is  pending  has  heard  and  determined, 
it  cannot  be  mandamused;  for  a  tribunal  exercising  judicial 
powers  cannot  be  compelled  how  to  act." 

And  in  Hayes  vs.  County  of  Los  Angeles  (99  Cal.,  74)  it  is 
said:  "It  had  often  occurred  prior  to  the  amendment  to  the 
code  above  quoted  that  by  accident  or  oversight  property 
was  twice  assessed  and  the  taxes  twice  collected,  yet  the 
obstacles  in  the  way  of  a  recovery  of  the  taxes  thus  im- 
properly collected  were  so  numerous  and  perplexing  that 
the  remedy  for  a  recovery  was  scarcely  worth  pursuing. 
That  the  object  of  the  statute  was  to  obviate  these  difficul- 
ties and  provide  a  means  for  the  recovery  of  moneys  col- 
lected by  mistake  and  to  which  the  county  and  state  have 
neither  a  moral  nor  legal  right,  is  apparent." 

Both  of  these  cases  were  decided  prior  to  the  enactment 
of  the  Protest  Act  in  1895  which  gives  to  the  taxpayer  who 
shall  claim  an  assessment  to  be  void,  the  right  to  pay  un- 
der protest  specifying  in  writing  ''whether  the  whole  as- 
sessment is  claimed  to  be  void,  or  if  part  only,  what  portion, 
and  in  either  case  the  grounds  upon  which  such  claim  is 
founded;  and  when  so  paid  under  protest,  the  payment 
shall  in  no  case  be  regarded  as  voluntary  payment,  and 
such  owner  may  at  any  time  within  six  months  after  such 
payment  bring  an  action  against  the  county,  in  the  Superior 
Court,  to  recover  back  the  tax  so  paid  under  protest;  and 
if  it  shall  be  adjudged  that  the  assessment,  or  the  part 
thereof  referred  to  in  the  protest,  was  void  on  the  ground 
specified  in  the  protest,  judgment  shall  be  entered  against 
such  county  therefor,"  etc.  (Sec.  3819,  P.  C.) 

The  question  thus  arises  as  to  what  effect  the  enactment 
of  Section  3819  has  upon  Section  3804.  This  matter  has  not 
been  passed  upon  by  the  Supreme  Court,  and  it  would  cer- 
tainly be  of  the  greatest  advantage  to  the  city  to  secure 
an  early  adjudication  defining  the  powers  of  the  Board  in 
Ihis  regard. 
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If  the  remedy  laid  down  in  3819  is  exclusive  the  petitioner 
before  your  Board  cannot  recover  his  money,  his  suit  not 
having  been  brought  within  six  months  after  payment  un- 
der protest. 

On  the  other  hand  if  Section  3804  already  gave  to  the  tax- 
payer the  right  to  recover  taxes  illegally  collected,  whether 
paid  under  protest  or  not,  then  there  was  no  necessity  for 
the  enactment  of  Section  3819.  If  given  any  effect  whatever 
Section  3819  must  be  regarded  as  a  limitation  upon  Section 
3801,  for  under  Section  3801,  there  was  no  time  limit  fixed 
within  which  suit  for  recovery  should  be  brought,  nor  was 
it  required  that  the  taxes  should  be  paid  under  written  pro- 
test and  judgment  be  recoverable  only  in  case  the  points 
made  in  the  protest  against  the  legality  of  the  assessment 
were  upheld  by  the  courts.  To  concede  that  the  Board  of 
Supervisors  has  power  to  refund  taxes  illegally  paid  with- 
out suit  and  after  the  six  months  period  of  limitation  has 
expired  is  to  say  that  Section  3819  is  valueless,  which  is 
contrary  to  the  fundamental  principle  of  statutory  con- 
struction that  effect  must  be  given  to  all  parts  of  a  statute, 
so  that  nothing  shall  be  left  devoid  of  meaning  or  destitute 
of  force, 

A  distinction  seems  to  be  quite  possible  between  the  two 
sections  in  this,  that  3819  was  intended  to  cover  cases  of  il- 
legal assessment  alone,  and  Section  3804  other  cases  where 
an  illegal  collection  was  made,  such  as  a  double  collection. 
Such  distinction  would  render  no  provision  of  the  law  nu- 
gatory or  idle. 

For  the  foregoing  considerations  I  cannot  with  due  re- 
gard to  the  city's  interests  advise  that  the  Board  has  power 
to  refund  the  taxes  in  question. 

Respectfully, 

Franklin  K.  Lane, 
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Public  Streets. — As  to  the  Dedication  of  Sherman  Avenue  Be- 
tween Wyoming  Avenue  and  Old  San  Jose  Road  Over  the 
Right-of-Way   of   San   Francisco   and   San   Jose   Railroad. 

September  20,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  In  accordance  with  Resolution  No.  636,  I 
have  examined  the  abstract  of  title  and  certificate  of  search 
showing  the  conveyance  affecting  the  right  of  way  of  the 
San  Francisco  and  San  Jose  Railroad  through  blocks  5  and 
6  as  the  same  are  laid  down  and  designated  on  that  certain 
map  entitled  "West  End  Map  No.  2"  and  as  affecting  the 
said  right  of  way  across  Sherman  Avenue  between  Wyo- 
ming Avenue  and  the  Old  San  Jose  Road, 

"West  End  Map  No.  2"  on  which  Sherman  Avenue  is 
delineated  and  which  is  the  only  evidence  presented  to  me 
of  the  dedication  of  said  Avenue  was  recorded  May  1st, 
1863,  at  the  request  of  H.  S.  Brown. 

The  abstract  examined  shows  that  by  a  prior  deed  dated 
December  2lst,  1861,  Harvey  S.  Brown  and  John  F.  Cobb 
by  Henry  A.  Cobb  his  attorney  in  fact  conveyed  to  the 
San  Francisco  and  San  Jose  Railroad  Company  a  parcel 
of  land  whose  description  covers  a  strip  of  land  about  150 
feet  in  width  crossing  Sherman  Avenue,  between  Wyoming 
Avenue  and  the  Old  San  Jose  Road. 

As  it  was  impossible  to  locate  the  point  of  beginning  of 
the  two  principal  deeds  in  the  abstract  I  requested  the 
Board  of  Public  Works  to  plat  the  lands  therein  described, 
and  received  from  E.  J.  Mosser,  Esq.,  Assistant  City  En- 
gineer, the  following  communication : 

"As  per  your  request  I  have  examined  the  descriptions  of 
property  on  Pages  9  and  11  of  a  certain  abstract  of  title 
marked  and  designated  'Abstract  of  Title  and  Certificate  of 
Search  showing  conveyances  affecting  the  right  of  way  of 
San  Francisco  and  San  Jose  Railroad  through  Blocks  5  and 
6,  as  the  same  is  laid  down  and  designated  on  that  certain 
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map  entitled  "West  End  Map  No.  2''  '  (a  section  of  which 
map  is  hereto  annexed)  down  to  and  including  date  record- 
ing of  said  map,  and  find  that  a  strip  of  land  150  feet  in 
width  crossing  Sherman  Avenue  between  Wyoming  Avenue 
and  Old  San  Jose  Road  is  covered  by  said  descriptions.*' 

From  the  abstract  furnished  and  "West  End  Map  No.  2"_ 
it  therefore  appears  that  at  the  time  when  "West  End  Map 
No.  2"  was  recorded  by  H.  S.  Brown  and  an  attempt  made 
thereby  to  dedicate  Sherman  Avenue,  a  strip  of  land  150 
feet  in  width  crossing  Sherman  Avenue  between  Wyoming 
Avenue  and  Old  San  Jose  Road  was  owned  by  the  San  Jose 
Railroad  Company  who  did  not  join  in  such  attempt  at  ded- 
ication. If  there  has  been  no  other  dedication  such  land 
remains  the  property  of  the  San  Jose  Railroad  Company  or 
its  grantees. 

Respectfully, 

Franklin  K.  Lane. 


Fire  Department. — Employes  in  Corporation  Yard  Entitled  to  Re- 
tain Positions  Without  Civil  Service  Examination,  as  Part  of 
the  "Force  in  the  Service  of  the  Department." 

September  21,  1900. 
The  Board  of  Fire  Commissioners. 

Gentlemen:  I  am  in  receipt  of  your  communication  dat- 
ed September  1,  1900,  reading  as  follows: 

"When  the  present  Board  of  Fire  Commissioners  assumed 
control  of  the  Fire  Department,  they  were  placed  in  posses- 
sion of  a  list  of  names  purporting  to  contain  all  members 
of  the  Fire  Department  as  then  constituted.  In  addition 
thereto  were  certain  employees  of  the  Corporation  Yard, 
mechanics  and  others,  who  were  not  reported  as  members 
of  the  Fire  Department  but  which  were  part  of  the  force 
under  the  control  of  the  old  ]5oard.  We  desire  to  know 
whether  said  employees,  mechanics  and  others,  were  mem- 
bers of  the  Department  or  of  the  force  of  the  Department, 
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which  entitled  them  to  continue  in  the  service  of  the  city 
without  Civil  Service  Examinations  as  provided  in  Article 
IX,  Chapter  II,  and  Section  1  of  the  said  Charter.  All  men 
above  referred  to  are  detailed  to  Relief  Companies  and  re- 
spond to  fifth  alarms  of  fire  but  are  not  uniformed." 

The  Board  of  Fire  Commissioners  was  empowered  to 
"organize  the  Department  and  establish  such  fire  com- 
panies as  it  may  deem  necessary,  prescribe  the  num- 
ber and  duties  of  the  officers,  members  and  employ- 
ees of  the  Department,  and  the  uniform  and  badges 
to  be  worn  by  them,  have  control  of  all  the  property  and 
equipments  of  the  Department,  and  exercise  full  power  and 
authority  over  all  appropriations  made  for  the  use  of  the 
Department."  (Sec,  5,  Chap,  I,  Art.  IX).  Section  7  provides 
that  no  officer,  member  or  employee  of  the  department 
shall  be  appointed,  transferred  or  removed  because  of  his 
political  opinion,  nor  shall  he  be  transferred  or  dismissed 
except  for  cause,  nor  until  after  a  trial  before  the  Commis- 
sioners. Section  10  inhibits  any  member  or  employee  from 
engaging  in  any  other  employment. 

Chapter  II  opens  with  the  following  section: 

"Section  1.  The  Board  of  Fire  Commissioners  shall  im- 
mediately after  their  appointment  and  qualification  pro 
ceed  to  reorganize  the  Fire  Department  in  conformity  with 
the  provisions  of  this  Charter.  In  so  doing  the  Board  shall 
make  its  appointments  of  officers  and  members  from  the 
persons  constituting  the  force  in  the  service  of  the  Fire  De- 
partment at  the  time  this  Charter  goes  into  effect.  Such 
officers  and  members  shall  not  be  required  to  pass  any  Civil 
Service  examination.  All  future  appointments  and  promo- 
tions shall  be  made  subject  to  the  provisions  of  Art.  XIII  of 
this  Charter.  If  any  reduction  is  made  in  the  force  of  the 
Department,  the  Commissioners  may  temporarily  discharge 
those  persons,  whose  discharge  shall  be  most  conducive  to 
the  efficient  reorganization  of  the  Department,  but  in  case 
of  a  subsequent  increase  of  the  force,  those  temporarily  dis- 
charged shall  be  reappointed  without  Civil  Service  examina- 
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tion  and  assigned  to  the  same  rank  in  which  they  were  at 
the  time  of  their  discharge." 

This  provision  is  in  effect  a  direction  to  the  Fire  Com- 
missioners that  out  of  the  personnel  of  the  Department 
there  should  be  constituted  a  reorganized  force  which 
should  include  all  persons  upon  the  old  force  except  such  as 
were  temporarily  discharged  by  reason  of  a  reduction  there- 
in. If  a  distinction  is  attempted  between  "members"  and 
"employees"  upon  the  ground  that  the  literal  expression  of 
the  Charter  is  that  "such  oflBcers  and  members  shall  not  be 
required  to  pass  any  Civil  Service  examination,"  we  meet 
with  this  difficulty  that  "such  officers  and  members"  may 
come  from  any  "persons  constituting  the  force  in  the  ser- 
vice of  the  Fire  Department  at  the  time  this  Charter  goes 
into  effect,"  and  such  force  was  certainly  composed  partly, 
as  your  communication  states,  of  employees  who  were  sub- 
ject to  fire  calls. 

The  meaning  of  this  section  to  my  mind  is  clear:  When  the 
Commission  took  office  it  would  find  a  certain  force  in  the 
Department ;  from  these  persons  a  new  force  was  to  be  com- 
posed, and  if  any  were  not  needed  by  reason  of  reorganiza- 
tion they  were  to  wait  until  the  force  was  again  increased 
and  were  to  have  the  first  vacancies,  without  Civil  Service 
examinations.  There  is  no  evidence  in  all  this  that  any 
persons  constituting  part  of  the  force  when  the  Charter 
went  into  effect  were  to  be  excluded  thereafter. 

Throughout  the  article  dealing  with  the  Fire  Depart- 
ment the  same  protections  and  safeguards  are  thrown 
around  employees  as  around  officers  and  members.  They 
cannot  be  dismissed  or  transferred  except  for  cause  and 
after  trial.  (Sec.  2,  Chap.  II,  Art.  IX.)  They  are 
equally  entitled  to  salary  during  disability  by  reason  of 
injuries  received  in  the  performance  of  duty.  (Sec. 
3,  Chap.  IT,  Art.  IX.)  They  are  entitled  to  cer- 
tain pensions  (Sec.  5,  Chap.  VII,  Art.  IX.)  The  Chief 
Engineer  is  given  the  power  to  suspend  all  alike  for  certain 
causes,  incompetency,  violation  of  rules,  etc.    (Sec.  2,  Chap. 


358 


III,  Art.  IX.)  And  the  same  qualifications  are  required  of 
"all  persons  appointed  to  positions  in  the  Department"; 
they  must  be  citizens,  not  less  than  21  years  or  more  than 
35  years  of  age,  etc.    (Sec.  6,  Chap.  I,  Art.  IX.) 

Inasmuch  as  such  employees  as  you  have  referred  to  con- 
stitute relief  companies  and  are  at  certain  times  subject 
to  fire  calls  there  may  be  some  doubt  indeed  if  they  should 
not  be  classed  as  members  of  the  Department.  This  dis- 
tinction between  members  and  employees  is,  at  best,  one 
that  the  Charter-makers  did  not  observe  with  the  slightest 
uniformity,  and  it  is  too  delicate  to  be  used  as  a  basis  of  ex- 
clusion from  benefits  enjoyed  by  all  others  in  the  Depart- 
ment. 

Looking  at  the  entire  Charter  it  is  to  be  noticed  that  in 
the  three  great  departments  of  the  municipal  government  in 
which  there  were  employed  a  considerable  force  of  men  and 
women,  namely,  the  Fire  Department,  the  Police  Department 
and  the  School  Department,  special  care  was  taken  to  se- 
cure those  employed  in  their  positions.  This  was  in  keep- 
ing with  the  animating  spirit  of  the  whole  instrument  which 
was  to  remove  from  partisan  struggle  the  minor  places  in 
the  municipal  government  so  far  as  possible  and  secure  to 
employees  permanency  of  tenure. 

Several  members  of  the  Board  of  Freeholders  which  draft- 
ed the  Charter  have  been  consulted  by  me  in  relation  to 
their  intention  with  regard  to  the  provisions  here  under 
consideration  and  I  have  found  it  the  universal  opinion  that 
at  least  all  those  persons  who  were  subject  at  any  time  to 
call  in  case  of  fire  and  all  those  who  were  under  the  orders 
of  the  Chief  Engineer  were  to  be  regarded  as  constituting 
part  of  the  force  in  the  service  of  the  Department,  and  there- 
fore entitled  to  enjoy  the  right  either  to  retain  their  posi- 
tions or  to  be  held  on  a  waiting  list  under  the  reorganiza- 
tion scheme  provided  for. 

In  my  opinion  the  employees  referred  to  in  your  com- 
munication constituted  a  part  of  the  force  in  the  service  of 
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the  Department  when  the  Charter  went  into  effect  and  re- 
main  as  such  without  Civil  Service  examination. 

Respectfully, 

Franklin  K.  Lane. 


Street  Railroads. — Power  of  Board  of  Supervisors  to  Grant  Per- 
mission to  Operate  by  Electricity  and  to  Erect  Poles  Upon 
the   Streets. 

September  22,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  My  opinion  has  been  requested  as  to  the 
legality  of  a  resolution  granting  permission  to  the  Market 
Street  Railway  Company  to  operate  its  Fifth-street  road  by 
means  of  electricity,  and  whether  or  not  it  is  in  the  power  of 
the  Board  to  grant  such  a  privilege.  (Communication  dated 
August  1,  1900.) 

The  Charter  grants  extensive  power  of  control  over  the 
street  railroad  lines  of  the  city  to  the  Board  of  Supervisors. 
Not  only  has  the  Board  power  to  fix  fares,  regulate  the  rate 
of  speed  and  to  "pass  ordinances  to  protect  the  public  from 
danger  or  inconvenience  in  the  operation  of  such  roads," 
but  it  has  the  broad  power  to  "regulate  street  railroads, 
tracks  and  cars."  (Sub.  27,  Sec.  1,  Chap.  II,  Art.  II.)  The 
Board  of  Supervisors  is  also  given  power  to  regulate  and 
control,  for  any  and  every  purpose,  the  use  of  the  streets, 
highways,  public  thoroughfares,  public  places,  alleys  and 
sidewalks  of  the  city  and  county.  (Sub.  2,  Sec.  1,  Chap.  II, 
Art.  II.) 

An  act  conferring  the  right  to  adopt  a  new  motive  power 
has  been  held  by  the  Court  of  Appeals  of  New  York  to  be  a 
regulating  act.  "It  confers  no  substantial  franchise  to  con- 
duct or  operate  a  road.  It  specifies  how  the  chartered  obli- 
gations of  the  company  may  be  performed,  and  its  chartered 
right  exercised.  The  manner  in  which  an  existing  franchise 
to  operate  a  railroad  may  be  exercised  is  matter  of  regula- 
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tion  and  is  generally  within  the  absolute  control  of  the 
Legislature."  (Matter  of  the  Petition  of  Third  Avenue  R.  R. 
Co.,  121  N.  Y.,  540.) 

In  view  of  the  provisions  of  the  Charter  granting  power 
to  regulate  street  railroads  and  the  use  of  the  streets  there 
can  be  little  doubt  but  that  the  Board  of  Supervisors  has 
power,  if  it  sees  fit,  to  grant  the  privilege  here  sought.  (See 
also  in  this  connection  Opinion  dated  May  24,  1899.) 

An  opinion  has  also  been  requested  as  to  the  right  of 
the  Market  Street  Railway  Company  to  "electrize"  its  rail- 
road running  along  First  and  Battery  streets,  using  the 
streets  for  the  erection  of  poles  and  the  stringing  of  wires. 

The  right  to  change  from  one  form  of  propelling  power 
to  another  with  the  consent  of  the  municipal  council  cannot 
be  denied.  As  said  by  the  New  York  Court  of  Appeals  in 
the  case  of  the  Hudson  River  Telephone  Co.  vs.  Watervliet 
Turnpike  Ry.  Co.,  135  N.  Y.,  393,  405:  "It  would  be  a  narrow 
and  illiberal  construction  to  hold  that  defendant  was  ir- 
revocably bound  by  the  choice  of  a  motive  power  made  in 
1862.  It  then  selected  the  only  practical  one,  but  the  au- 
thority to  employ  others  was  not  thereby  exhausted.  It  was 
a  continuing  privilege  and  was  intended  to  be  potential 
whenever  and  as  often  as  the  means  of  public  travel  might 
be  improved  or  facilitated  by  its  exercise.  Equally  flexible 
was  the  power  given  to  the  common  council  of  the  city  to 
impose  such  reasonable  conditions  upon  the  enjoyment  by 
the  defendant  of  the  franchises  of  a  street  railway  company 
as  in  their  judgment  the  interests  of  the  city  should  require. 
Their  authority  in  this  respect  was  coincident  in  extent  with 
the  company's  right  of  selection."  See  also  Reeves  vs.  Phila. 
Traction  Co.,  152  Pa.  St.,  153,  164;  Hooper  vs.  City  Pass. 
Ry.  Co.,  85  Md.,  509;  Halsey  vs.  Rapid  Transit  Co.,  47 
N.  J.  Eq.,  380;  Pelton  et  al  vs.  East  Cleveland  R.  R.  Co.,  10 
W.  L.  B.  (Ohio),  545;  City  Railway  Company  vs.  Citizens' 
Street  Ry.  Co.,  166  U.  S.,  558." 

The  question  is  also  raised  as  to  whether  the  use  of  the 
streets  for    overhead    wires    constitutes  a  permanent  en- 
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croachment  under  that  provision  of  the  Charter  which  in- 
hibits the  Board  of  Public  Works  from  granting  any  permit 
for  ''the  permanent  encroachment  upon  any  sidewalk  of  any 
structure."    (Sub.  1,  Sec.  9,  Chap,  I,  Art.  VI.) 

That  such  "structures"  as  telegraph,  electric  light  or  elec- 
tric power  poles  were  not  intended  to  come  under  this  pro- 
vision is  evident  from  other  portions  of  the  same  paragraph 
under  which  the  Board  of  Public  Works  is  authorized  "in 
conformity  with  the  ordinances  of  the  Board  of  Supervis- 
ors to  grant  permits  for  the  erection  of  telegraph  and  tele- 
phone poles,  and  poles  for  electric  lighting."  Such  obstruc- 
tions were  not  to  be  regarded  as  permanent  encroachments. 

Electric  railway  poles  are,  in  the  language  of  the  Supreme 
Court  of  Rhode  Island,  ''to  be  regarded,  not  as  encumbering 
the  streets  but  as  ministering  to  their  uses,  and  as  increas- 
ing the  facilities  for  travel  which  they  afford  to  the  public." 
(Taggart  vs.  Newport  Street  Ry.  Co.  16  R.  I.  686.)  In  the  case 
Just  cited  one  of  the  provisions  of  the  street  railway  charter 
under  consideration  was  as  follows:  "And  said  corporation 
shall  not  incumber  any  portion  of  the  streets  or  highways 
not  occupied  by  said  tracks."  The  Court  said:  "The  poles 
are  certainly  in  a  portion  of  the  streets  not  occupied  by  the 
tracks;  but  do  they  incumber  that  portion  in  the  meaning  of 
that  word  as  used?"  ...  A  lamp  post  or  an  electric  light 
pole  "is  slightly  in  the  way,  and,  if  it  served  no  useful  pur- 
pose in  regard  to  the  street  might  justly  be  said  to  incumber 
it.  But  it  supports  a  lamp,  or  an  electric  light,  which  il- 
luminates the  street  at  night,  and  so  improves  the  street  fur 
its  proper  uses.  It  is  not  therefore  an  incumbrance  in  any 
proper  sense  of  the  word." 

The  streets  are  for  public  use,  and  only  such  franchises  or 
privileges  thereon  can  be  granted  as  are  in  contemplation 
of  law  primarily  for  the  public  benefit.  The  city  would 
without  doubt  have  the  right  to  use  the  streets  for  the  con- 
duct of  electric  power  by  overhead  wires  should  the  city 
itself  operate  its  street  railroad  system.    And  that  which  it 
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might  do  directly  it  can  do  through  what  theoretically  at 
least  is  its  representative  in  serving  the  people. 

There  is  still  a  broader  view  to  take  of  this  question,  one 
which  has  to  do  with  the  general  philosophy  of  the  Charter, 
and  it  is  this — that  to  the  Board  of  Supervisors  has  been 
given  power  to  grant  franchises  and  determine  how  such 
franchises  maybe  exercised.  (Sec. 6,  Chap.  II,  Art.  II.)  It  can- 
not therefore  be  within  the  power  of  another  Board  to  say 
that  a  right  or  privilege  so  granted  by  the  Board  of  Supervi- 
sors shall  not  be  made  use  of.  As  I  have  said  before,  it  is  for 
the  Board  of  Supervisors  to  determine  the  municipal  policy 
and  for  the  Board  of  Public  Works  to  act  in  conformity  with 
such  determination.  (See  Opinion  dated  July  20,  1900.)  The 
Supervisors  may  say  that  overhead  wires  shall  not  be 
strung  upon  the  streets  and  it  would  be  the  duty  of  the 
Board  of  Public  Works  to  see  that  no  such  wires  were 
strung.  Or  the  Board  of  Supervisors  might  determine  in 
just  what  precise  manner  such  wires  shall  be  strung  and 
the  Board  of  Public  Works  would  be  required  to  see  that 
such  ordinance  was  conformed  to.  The  one  body  expresses 
the  legislative  will,  the  other  body  is  the  hand  that  executes 
and  enforces  such  will. 

The  Charter  does  not  expressly  or  impliedly  forbid  over- 
head wires.  The  Board  of  Supervisors  may  grant  or  with- 
hold such  privilege,  as  it  may  think  best,  or  limit  or  control 
or  regulate  such  privilege  either  as  to  manner  of  use  or  time 
of  use.  If  the  city  acting  through  its  legislative  body  denies 
the  use  of  the  streets  for  overhead  wires  conveying  electric 
current  for  street  railroad  service  no  other  Board  can  be 
compelled  by  legal  proceedings  to  grant  a  permit  for  such 
use.  On  the  other  hand  if  the  Board  of  Supervisors  deter- 
mines that  such  use  will  be  beneficial  to  the  public  no  other 
Board  can  veto  such  determination. 

Respectfully, 

Franklin  K.  Lane. 
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Stationery  and  Printing. 

September  26,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  requested  by  Resolution  No.  800  to  ad- 
vise whether  the  Board  of  Health,  Board  of  Fire  Comis- 
sioners,  Department  of  Electricity,  Board  of  Public  Works, 
City  and  County  Hospital  and  City  and  County  Almshouse 
may  pay  for  their  stationery  and  printing  out  of  the  appro- 
priations made  in  the  budget  for  such  departments. 

The  Charter  introduces  a  novel  plan  with  regard  to  sta- 
tionery. It  requires  the  Board  of  Supervisors  to  supply  the 
various  departments,  officers  and  offices  with  stationery, 
blanks  and  various  supplies  which  must  be  obtained  ui)on 
contracts  made  by  the  Board  after  public  bids  have  been 
called  for.  Each  department  makes  requisition  for  such 
supplies  as  it  needs  and  the  same  can  be  issued  only  after 
approval  by  the  Mayor.    (Sec.  3,  Chap.  Ill,  Art.  II.) 

I  am  of  the  opinion  that  the  departments  referred  to 
must  look  to  the  clerk  of  the  Supervisors  for  all  stationery 
and  printing,  and  that  they  cannot  pay  for  such  supplies  out 
of  the  appropriations  made  to  their  several  departments.  It 
is  true  that  the  Board  of  Health  and  the  Board  of  Fire 
Commissioners  have  been  given  exclusive  control  of  their 
appropriations.  This  does  not  mean  that  they  can  do  with 
such  appropriations  as  they  please;  but  that  they  can  con- 
trol them  within  the  law  and  for  the  purjjoses  of  such  de- 
partments. The  Charter  requiring  these  departments  to  be 
furnished  with  stationery  by  the  Board  of  Supervisors,  the 
appropriations  for  such  departments  cannot  be  used  for  the 
purchase  of  stationery.  No  moneys  should  be  appropriated 
to  these  departments  for  such  purpose,  but  allowance 
should  be  made  therefor  in  the  stationery  appropriation 
made  in  the  budget. 

Respectfully, 

Franklin  K.  Lane. 
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Curb  Stones. — When  Removed  From  An  Accepted  Street  They 
Are  to  be  Taken  to  the  Corporation  Yard  and  Treated  as 
City  Property. 

September  27,  1900. 
The  Board   of   Public  Works. 

Gentlemen:  An  opinion  is  requested  as  to  whether  curb- 
stones when  taken  from  the  streets  are  to  be  removed  to  the 
Corporation  Yard  under  that  provision  of  the  Charter  which 
requires  that  "all  cobble-stones  or  stone  blocks  or  other 
material  with  which  any  street  or  portion  of  a  street 
may  have  been  paved  or  planked,  shall,  if  at  any  time  re- 
moved from  said  street,  be  taken  to  said  (corporation)  yard, 
and  there  kept,  accounted  for  and  disposed  of  by  the  store- 
keeper in  the  same  manner  as  other  supplies."  (Sec.  32, 
Chap.  II,  Art.  VI.) 

This  question  has  been  raised  as  to  an  accepted  street 
upon  which  curbs  have  been  laid  and  which  it  is  the  duty  of 
the  city,  at  its  expense,  to  keep  in  repair.  A  property 
owner  proposes  to  excavate  beneath  the  sidewalk  with  the 
permission  of  the  Board,  and  for  such  work  it  is  necessary 
that  he  should  remove  the  curb-stones.  He  now  desires  to 
lay  a  larger,  heavier  curb  at  his  own  expense,  but  claims 
the  old  curb-stones. 

The  curb-stones  of  an  accepted  street  are  the  property  of 
the  city,  and  I  know  of  no  power  granted  to  the  Board  of 
Public  Works  which  permits  such  Board  to  give  curb- 
stones to  a  property  owner,  even  though  the  property  owner 
would  substitute  therefor  other  and  better  material.  Such 
curb-stones  should  be  removed  to  the  corporation  yard. 

Eespectfully, 

Franklin  K.  Lane., 


365 


Fees  Paid  Voluntarily. 

September  28,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  In  reply  to  your  inquiry  presented  in  Reso- 
lution 81  ^  I  know  of  no  provision  of  law  under  which  your 
Board  may  be  required  to  return  money  voluntarilv  paid  as 
fees  to  a  county  oflScer. 

Respectfully, 

Franklin  K.  Lane. 

[See  Wlngerter  vs..  City  and  County  of  San  Francisco.  134  Cal..  547.] 


School  BuiIdings._Work  of  Repair  Thereon  to  be  Done  by  the 
Board  of  Public  Works,  Upon  the  Order  of  the  Board  of 
Education. 

October  2,  1000. 
The  Board  of  Education. 

Gentlemen:  I  beg  to  acknowledge  receipt  of  your  com- 
munication of  the  13th  inst,  in  which  you  submit  for  my 
opinion  the  question  as  to  what  authority  the  Board  of  Edu- 
cation has  to  make  repairs  on  school  buildings  or  other 
property  belonging  to  the  department. 

By  Section  1617  of  the  Political  Code,  Boards  of  Educa- 
tion m  cities  are  empowered  to  rent,  furnish  and  repair 
school  property. 

The  Charter  does  not  attempt  to  take  from  the  Board  of 
Education  this  power,  but  specifies  a  medium  or  agency 
through  which  such  work  shall  be  done. 

"When  any  school  house,  building,  fence  or  other  prop- 
erty belonging  to,  or  connected  with,  or  under  the  control 
of  the  Board  of  Education,  needs  repairing,  altering,  or  im- 
proving, the  Board  shall  notify  the  Board  of  Public  Works 
specifying  in  general  terms  the  work  to  be  done  The 
Board  of   Public  Works  shall  cause  the  same   to  be  done 
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forthwith,  if  the  cost  tEereof  shall  not  exceed  two  hundred 
and  fifty  dollars;  otherwise  the  Board  of  Public  Works  shall 
submit  plans,  specifications  and  estimates  of  cost  to  the 
Board  of  Education  for  its  approval,  and  if  approved  as 
provided  in  Section  1  of  this  Chapter,  the  Board  of  Public 
Works  shall  cause  the  same  to  be  done,  and  if  done  in  ac- 
cordance with  the  plans  and  specifications,  and  within  such 
estimate,  the  same  shall  be  accepted  and  shall  be  paid  for 
out  of  the  Common  School  Fund."  (Sec.  2,  Chap.  VI,  Art. 
VII.) 

The  power  to  determine  what  repairing  shall  be  done, 
and  how  it  shall  be  done,  remains  under  this  provision  in 
the  Board  of  Education,  but,  instead  of  letting  out  the  work 
by  direct  contract  or  undertaking  the  management  thereof 
itself,  the  Board  of  Education  is  directed  to  call  upon  the 
Board  of  Public  Works  to  submit  plans  and  estimates 
which,  if  satisfactory,  the  Board  of  Education  may  adopt 
and  order  the  work  done,  and  when  completed,  payment 
may  be  ordered  to  be  made  therefor  out  of  the  common 
school  fund.  The  purpose  of  the  section  was  manifestly 
to  transfer  from  the  Board  of  Education  to  the  Board  of 
Public  Works  the  direction  and  superintendence  of  such 
mechanical  work. 

The  Charter  is  certainly  very  explicit  in  this  matter  and 
I  can  see  no  reason  to  hold  that  its  provisions  may  be 
legally  disregarded. 

It  may  be  said  that  inasmuch  as  under  the  Political  Code, 
the  Board  of  Education  has  full  power  to  determine  who 
should  repair  school  buildings,  and  might  directly  invite 
competitive  bids  for  such  work,  that  the  requirement  as 
to  the  Board  of  Public  Works  is  a  limitation,  a  restriction 
upon  the  power  of  the  Board,  and  that  this  is  beyond  the 
scope  of  a  Charter,  because  public  school  matters  are  not 
strictly  municipal  affairs,  as  to  which  affairs  alone  muni- 
icpal  charters  are  supreme. 

No  one  can,  with  confidence,  foretell  what  the  position 
of  the  Supreme  Court  will  be  as  to  the  capacity  of  a  char- 
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ter  to  deal  with  school  business.  But  the  court  has  al- 
ready given  one  decision  that,  if  followed,  would  bring  the 
control  of  school  buildings  within  the  purview  of  a  charter. 
In  re  Wetmore,  99  Cal.,  146,  the  court  held  a  bond  issue, 
under  the  Municipal  Improvements  Act  of  1889,  to  be' 
valid,  which  was  for  the  erection  of  a  school  building.  The 
court,  in  touching  upon  this  question,  said: 

"That  the  education  of  the  youth  is  properly  included 
within  the  functions  of  a  municipal  government  cannot  be 
denied.  A  municipal  is  but  a  branch  of  the  state  govern- 
ment, and  is  established  for  the  purpose  of  aiding  the  Leg- 
islature in  making  provision  for  the  wants  and  welfare 
of  the  public  within  the  territory  for  which  it  is  organized, 
and  it  is  for  the  Legislature  to  determine  the  extent  to 
which  it  will  confer  upon  such  corporation  any  power  to 
aid  it  in  the  discharge  of  the  obligation,  which  the  consti- 
tution has  imposed  upon  itself.  The  constitution  has  de- 
clared (Art.  IX,  Sec.  1),  that  'a  general  diffusion  of  knowl- 
edge and  intelligence  being  essential  to  the  preservation  of 
the  rights  and  liberties  of  the  people,  the  Legislature  shall 
encourage,  by  all  suitable  means,  the  promotion  of  intel- 
lectual, scientific,  moral  and  agricultural  improvement.' 
In  furtherance  of  this  duty,  the  Legislature  has  made  pro- 
vision in  the  Political  Code  for  a  system  of  public  schools 
throughout  the  state,  and  in  the  Municipal  Government 
Act,  which  was  enacted  in  1883,  providing  for  the  organiza- 
tion of  municipal  corporations,  it  has  included  a  school 
department  for  the  first  five  of  the  several  classes  of  muni- 
cipal corporations  therein  provided  for.  In  each  of  the 
Freeholders'  Charters  that  have  been  approved  by  it  an 
educational  department  has  been  established  and  provi- 
sion made  for  the  exercise  of  municipal  functions  in  ref- 
erence thereto.  As  school  houses  are  essential  aids  in  the 
promotion  of  education,  their  erection  is  but  incidental  to 
the  maintenance  of  the  schools,  and  falls  as  completely 
within  the  functions  of  a  municipal  government  as  does 
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the  erection  of  a  hospital  for  its  indigent  poor,  or  buildings 
for  its  fire  engines;  and  the  school  houses  when  so  erected 
are  as  fully  municipal  buildings  as  are  its  engine  houses 
and  hospital  buildings.  (Danielly  vs.  Cabanniss,  52  Ga., 
222;  Horton  vs.  Mobile  School  Commissioners,  43  Ala.,  398.) 
In  Board  of  Education  vs.  Fowler,  19  Cal.,  24,  the  validity 
of  a  reservation  by  the  Van  Ness  ordinance  of  certain  lots 
for  school  purposes  was  involved,  and  the  Supreme  Court 
said:  'the  school  department  of  the  municipality  is  only  a 
part  of  its  government.'  A  reservation  of  property  for 
school  purposes  is  not  a  disposition  of  it  for  the  benefit  of 
third  persons,  but  a  keeping  of  it  for  its  own  purposes.  The 
resolution  amounts  only  to  the  setting  apart  of  property 
of  the  town  for  a  particular  town  purpose,  and  in  this  re- 
spect is  not  different  from  a  similar  act,  if  such  has  been 
done,  declaring  that  the  plaza  should  be  reserved  as  a  pub- 
lic garden  or  a  lot  for  a  jail,  or  a  house  for  the  holding 
of  courts.  (See,  also.  Board  of  Education  vs.  Martin,  92 
Cal.,  209.)" 

In  the  case  just  quoted,  it  also  appears  that  the  Board 
of  Education  of  Oakland  is,  by  the  Charter  of  that  city, 
vested  with  authority  to  "build  school  houses,"  upon  plans 
approved  by  it,  "but  the  work  of  building  the  school  houses 
is  to  be  carried  on  through  the  medium  of  the  Board  of 
Public  Works"  (p.  148).  The  principle  of  the  provision  in 
the  San  Francisco  Charter  under  consideration  is  not  there- 
fore without  precedent  in  the  municipal  charters  of  this 
state. 

There  is  another  standpoint  from  which  the  Charter  pro- 
visions may  be  upheld.  Section  1616  of  the  Political  Code 
provides  as  follows:  "Boards  of  Education  are  elected  in 
cities  under  the  provisions  of  the  laws  governing  such  cities, 
and  their  powers  and  duties  are  as  prescribed  in  such 
laws,  except  as  otherwise  in  this  Chapter  provided." 
There  is  no  provision  respecting  the  repairing  of  school 
houses  in  the  chapter  referred  to  other  than  that  previously 
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quoted  from  Section  1617.  If,  therefore,  the  Code  provision 
and  that  of  the  Charter  are  read  together  under  Section 
1616,  there  would  be  no  conflict  or  inconsistency — the 
Board  of  Education  would  have  power  to  repair  through 
the  agency  of  the  Board  of  Public  Works. 

In  this  connection,  I  am  in  receipt  of  a  memorandum 
from  the  Board  of  Public  Works  in  which  the  claim  is  made 
that  if  the  work  of  repairing  school  property  is  undertaken 
by  the  Board  of  Public  Works  that  "the  funds  available  for 
that  purpose  ought  and  must  be  subject  to  demands  cer- 
tified by  said  Board."  This  contention  is  not  sound,  and 
is  not  consistent  with  the  Charter.  The  Board  of  Educa- 
tion must  retain  power  to  withhold  payment  for  work 
which  is  not  properly  performed.  There  can  be  no  danger 
of  loss  falling  upon  the  Board  of  Public  Works,  if  the  work 
is  done  as  ordered,  because  the  approval  of  demands  by  the 
Board  of  Education  may  be  compelled  by  legal  proc(.'SS. 

I  advise  that  the  Charter  be  followed;  that  the  repairing 
in  question  be  done  by  the  Board  of  Public  W^orks,  upon 
order  of  the  Board  of  Education. 

Respectfully, 

Franklin  K.  Lane. 


Approval  of  Demands.— Legal  Demand  Upon  Urgent  Necessity 
Fund  May  Not  be  Created  Without  Joint  Action  of  Mayor  and 
Five-Sixths  of  Board  of  Supervisors. 

October  5,  1900. 
The  Mayor. 

Sir:  Your  communication,  dated  September  14,  requests 
an  opinion  upon  the  following  question:  "Is  the  disapproval 
by  the  Mayor  of  a  demand  passed  by  the  Supervisors,  under 
Section  8,  Chapter  I,  Article  III,  of  the  Charter,  final,  or 
must  it  be  acted  upon  by  the  Supervisors  pursuant  to  Sec- 
tion 16,  Chapter  I  Article  II." 


370 

Section  8,  Chapter  I,  Article  III,  reads  as  follows:  "The 
Supervisors  may  appropriate  thirty-six  thousand  dollars  a 
year  for  urgent  necessities  not  otherwise  provided  for  by 
law.  No  money  shall  be  paid  out  of  this  appropriation  un- 
less authorized  by  a  five-sixths  vote  of  all  members  of  the 
Board  of  Supervisors  and  approved  by  the  Mayor." 

Section  16,  Chapter  I,  Article  II,  requires  the  presenta- 
tion to  the  Mayor  of  all  bills  and  resolutions  for  his  ap- 
proval or  veto,  and  outlines  the  procedure  by  which  after 
veto  measures  shall  be  again  brought  before  the  Board  of 
Supervisors  and  may  become  law,  if  passed  by  an  affirma- 
tive vote  of  not  less  than  fourteen  members  of  the  Board. 
"The  objections  of  the  Mayor  shall  be  extended  at  large  in 
the  journal  of  the  Board,  and  the  Board  shall,  after  five  and 
within  thirty  days  after  such  bill  or  resolution  shall  have 
been  so  returned,  reconsider  and  vote  upon  the  same." 

This  latter  provision  has  no  bearing  upon  or  relevancy  to 
demands  made  upon  the  Urgent  Necessity  Fund.  As  to 
these,  the  Mayor's  disapproval  is  final,  or,  more  correctly, 
no  legal  demand  exists  against  said  appropriation  and  no 
money  can  be  paid  out  of  the  same  unless  the  Mayor  joins 
with  five-sixths  of  the  members  of  the  Board  of  Supervi- 
sors in  ordering  such  payment.  The  Mayor  alone  cannot 
draw  upon  such  appropriation,  nor  can  the  Board,  even  by 
unanimous  vote,  do  so  alone.  There  can  therefore  be  no 
necessity  for  returning  such  resolution  of  demand  to  the 
Board  of  Supervisors  for  reconsideration. 

Respectfully, 

Franklin  K.  Lane. 
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Elections.— Mayor's  Proclamation  Required  by  Charter  Only  as  to 
Municipal  Elections. 

October  6,  1900. 
The  Mayor. 

Sir:  I  am  in  receipt  of  your  communication  of  October 
1,  1900,  asking:  "Whether  it  is  necessary  for  the  Mayor, 
under  Section  4,  Chapter  II,  Article  XI,  of  the  Charter,  to 
issue  a  proclamation  for  the  election  to  be  held  November 
6th  next,  at  which  Presidential  Electors,  Members  of  the 
Legislature,  Superior  Judges,  Congressmen,  and  Justices 
of  the  Peace  are  to  be  elected,  or  whether  the  proclamation 
should  be  issued  by  the  Election  Commissioners  of  the 
city  and  county,  under  the  general  election  laws." 

The  section  of  the  Charter  referred  to  does  not  control 
as  to  any  other  than  municipal  elections— elections  at 
which  municipal  officers  provided  for  by  the  Charter  are 
elected.  The  Charter  does  not  provide  for  nor  govern  the 
election  of  Presidential  Electors,  Members  of  the  State  Leg- 
islature, Judges  of  the  Superior  Court,  members  of  Con- 
gress or  Justices  of  the  Peace.  None  of  these  officers  are 
municipal  officers,  and  it  is  only  as  to  elections  for  such  of- 
ficers as  are  provided  for  in  the  Charter  that  the  Mayor's 
proclamation  is  required.  The  only  proclamation  required 
by  general  law  as  to  the  coming  election  on  November  6th 
is  one  issued  by  the  Governor  of  the  State,  in  accordance 
with  Section  1053  of  the  Political  Code. 

Respectfully, 

Franklin  K.  Lane. 
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Elections.— Duty  of  Registrar  to  Give  Place  on  Ballot  to  Office  of 
Justice  of  the  Peace. 

October  11,  1900. 
The  Registrar. 

Sir.  I  am  in  receipt  of  your  communication  of  the  8th 
inst.  in  which  you  submit  for  anwer  the  following  question : 
"The  Governor  having  omitted  to  name  in  his  proclama- 
tion the  office  of  Justice  of  the  Peace,  have  I  the  right  or 
is  it  my  duty  to  place  the  names  of  candidates  for  such 
office,  as  certified  to  by  the  different  political  parties,  on 
the  official  ballot?" 

In  an  opinion  dated  October  6,  1900,  I  advised  the  Mayor 
that  the  provisions  of  the  Charter  respecting  the  issuance 
by  him  of  election  proclamations  did  not  cover  any  other 
than  the  municipal  election  in  odd  numbered  years  at  which 
the  officers  provided  for  in  the  charter  are  elected,  and 
that  therefore  no  proclamation  was  required  by  the  Charter 
this  year.  T  further  stated  that  the  only  proclamation  re- 
quired by  the  general  law  as  to  the  coming  election  was  the 
Governor's  proclamation  issued  in  compliance  with  Sec- 
tion 1053  of  the  Political  Code.  Whether  the  Governor 
should  have  included  the  Justices  of  the  Peace  in  his  proc- 
lamation is  a  matter  upon  which  I  have  expressed  no 
opinion  nor  do  I  now  express  an  opinion  upon  this  question. 
The  absence  from  such  proclamation  of  this  office  does  not 
in  any  way  affect  the  duty  of  the  Board  of  Election  Com- 
missioners to  place  the  names  of  candidates  for  Justice 
of  the  Peace  upon  the  ballot.  Neither  the  Charter  nor  the 
general  laws  of  the  state  imposes  the  duty  upon  the  Board 
of  Election  Commissioners  of  issuing  any  proclamation  ex- 
cept in  cases  of  special  elections. 

It  has  been  suggested  that  under  various  provisions  of 
the  law  the  term  of  Justices  is  now  four  years.  I  am  not 
prepared  to  agree  with  this  conclusion,  but  if  interested 
parties  see  fit  so  to  do  they  may  have  the  question  determ- 
ined bv  the  Courts  hereafter. 
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The  Board  of  Election  Commissioners  should  twenty-five 
days  prior  to  the  forthcoming  election  "issue  its  order 
designating  the  place  within  each  precinct  where  the  elec- 
tion must  be  held  and  the  offices  to  be  filled,  naming  and 
numbering  in  numerical  order,  commencing  with  number 
one,  the  offices  to  be  filled."  (See  Section  1131,  Pol.  C,  as 
amended  in  1897.)  I  advise  that  Justices  of  the  Peace  be 
included  in  such  order  and  that  the  names  of  candidates  for 
this  office  be  placed  upon  the  ballot. 

Respectfully, 

Franklin  K.  Lane. 


Municipal  Budget.— Appropriations  Fixed  Therein  May  Not  be 
Increased  or  Diminished  During  Fiscal  Year. — Disposition  of 
Unappropriated  Portion  of  General  Fund. 

October  15,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board  submitting  for  my  consideration  the  following 
question:  "Whether  surplus  revenue  arising  from  the  in- 
creased assessment  roll,  is  available  this  fiscal  year,  and 
may  be  appropriated  for  such  municipal  purposes  as  the 
Board  may  hereafter  determine." 

The  question  thus  presented  involves  the  power  of  the 
Board  of  Supervisors  to  deal  with  an  unappropriated  por- 
tion of  the  General  Fund,  the  fact  being  that  after  the 
budget  had  been  made  up  it  was  learned  that  more  funds 
would  be  raised  by  taxation  than  had  been  appropriated  in 
the  budget  to  the  various  departments  and  offices  of  the 
municipal  government.  This  interesting  condition  of  af- 
fairs has  given  rise  to  inquiry  as  to  how  this  surplus  may 
be  disposed  of,  whether  it  must  lie  in  the  city  treasury  until 
the  end  of  the  fiscal  year  unused  and  without  profit  to  the 
city,  or  whetlier  it  may  now  be  availed  of  by  the  city  for 
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such  municipal  purposes  as  the  Board  of  Supervisors  may 
determine  best. 

It  would  be  idle  here  to  review  the  provisions  of  the  law 
and  the  peculiar  facts  under  which  such  a  condition  has 
developed.  The  situation  is  similar  to  that  which  would 
obtain  were  the  city  to  suddenly  increase  its  revenue  by 
fines  and  licenses  after  the  budget  for  the  year  had  been 
fixed,  in  which  budget  no  account  had  been  taken  of  such 
possible  increase.  And  in  this  connection  it  may  be  said 
that  so  long  as  the  budget  scheme  of  the  Charter  is  the  law, 
a  condition  somewhat  like  that  now  existing  may  be  ex- 
pected to  develop  during  each  succeeding  year.  For  it 
must  be  found  at  the  end  of  each  year  that  there  has  either 
been  too  much  revenue  raised  to  meet  the  appropriations 
made  in  the  budget,  or  too  little.  The  General  Fund  is  com- 
posed of  all  moneys  received  into  the  treasury  and  not 
specifically  appropriated  to  any  other  fund.  The  other 
"funds"  provided  for  are  the  Park  Fund,  the  Common 
School  Fund,  the  Library  Fund,  the  Fireman's  Relief  and 
Pension  Fund,  the  Police  Relief  and  Pension  Fund,  the 
Special  Deposit  Fund,  etc.  All  other  moneys  go  into  the 
General  Fund,  which  is  therefore  constituted  a  residuary 
fund.  If  moneys  are  collected  for  taxes,  fines  or  licenses 
which  are  not  required  by  any  of  the  specific  appropriations 
made  in  the  budget  they  constitute  an  unappropriated 
surplus  within  the  General  Fund.  And  as  the  Board  can 
only  estimate  the  amounts  which  will  be  realized  from  fines 
and  licenses,  and  cannot  conclusively  determine  in  advance 
of  collection  the  amount  of  taxes  that  will  be  available,  it 
follows  that  while  the  budget  is  presumed  to  exhaust  all 
the  money  which  the  Board  estimates  will  be  raised,  such 
estimates  of  income  may  fall  short,  more  money  than  was 
estimated  may  be  raised,  and  there  would  thus  be  a  surplus 
on  hand  over  and  above  the  budget  appropriations  made. 
In  the  administration  of  the  municipal  government  it  will 
doubtless  be  found  to  be  beyond  the  power  of  any  Board 
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to  so  closely  estimate  the  income  and  expenditures  as  to 
bring  them  to  a  perfect  balance. 

The  Charter-makers  contemplated  that  there  would  be  or 
might  be  a  surplus  and  provided  a  Surplus  Fund  into  which 
all  balances  out  of  appropriations  not  entirely  exhausted 
should  go  at  the  end  of  the  year. 

''The  Surplus  Fund  shall  consist  of  the  moneys  remaining 
at  the  end  of  any  fiscal  year  in  any  other  funds  (except  the 
Common  School  Fund  and  the  other  funds  by  this  Charter 
otherwise  expressly  provided  for)  after  all  valid  demands, 
indebtedness  and  liabilities  against  said  funds  incurred 
within  such  fiscal  year  have  been  paid  and  discharged ;  pro- 
vided, that  all  disputed  or  contested  claims  payable  out  of 
such  funds  have  been  finally  adjudicated. 

''The  Surplus  Fund  shall  be  used  for  the  purposes  and 
in  the  order  following:  1.  In  payment  of  any  final  judg- 
ment against  the  city  and  county.  2.  In  liquidation  and 
extinguishment,  under  such  regulations  as  the  Supervisors 
may  adopt,  of  any  outstanding  funded  debt  of  the  city  and 
county.  3.  To  be  carried  over  and  apportioned  among 
the  funds  and  used  in  the  ensuing  fiscal  year  as  part  of  the 
income  and  revenue  thereof." 

In  other  words,  the  Surplus  Fund  is  a  fund  created  out  of 
whatever  money  the  city  does  not  use  during  the  year  and 
against  which  there  can  be  no  claims  because  all  legal  in- 
debtedness of  the  year  has  been  paid.  This  fund  is  avail- 
able for  certain  purposes  at  the  end  of  the  fiscal  year,  viz: 
payment  of  judgments  and  of  funded  indebtedness,  and  if 
it  cannot  be  used  for  such  purposes  or  is  not  so  exhausted  it 
is  carried  over  into  the  next  fiscal  year  and  treated  as  part 
of  the  funds  of  that  year. 

The  moneys  with  which  we  are  here  concerned — the  ex- 
cess of  revenue  over  budget  appropriations — does  not  now 
constitute  part  of  the  Surplus  Fund  because  such  fund  does 
not  come  into  existence  until  the  end  of  the  fiscal  year.  It 
must  therefore  be  regarded    as  a  portion    of  the  General 
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Fund  which  has  not  been  subdivided  into  specific  appropria- 
tions by  the  budget.  This  brings  us  to  the  consideration 
of  the  budget  scheme  as  presented  in  the  Charter.  It  is 
provided  in  the  first  place  that  the  heads  of  all  departments 
and  ofiicers  shall  on  or  before  the  first  Monday  in  April 
send  to  the  Supervisors  and  to  the  Auditor  an  estimate  of 
the  moneys  needed  to  conduct  such  departments;.  The 
Auditor  is  allowed  a  month  in  which  to  consider  these 
figures  and  report  to  the  Supervisors  his  estimate  of  the 
expense  of  conducting  the  city  government,  showing 
specifically  in  his  report  the  amount  necessary  to  be 
apportioned  to  each  fund  in  the  treasury,  and  also 
giving  an  estimate  of  the  amount  of  income  the  city  will 
receive  from  fines,  licenses  and  other  sources  of  revenue, 
exclusive  of  taxes  upon  property,  and  the  probable 
amount  required  to  be  levied  and  raised  by  taxation.  This 
estimate  must  be  in  the  hands  of  the  Supervisors  by  the  first 
Monday  in  May  and  during  this  month  the  Supervisors 
must  propose  their  budget  '"of  the  amounts  estimated  to 
be  required  to  pay  the  expenses  of  conducting  the  public 
business  of  the  city  and  councy  for  the  next  ensuing  fiscal 
year."  The  Maj^or  is  given  the  power  of  veto  over  any  item 
in  the  budget.  Action  upon  such  vetoed  items  must  be 
taken  before  the  last  Monday  in  June.  "After  the  final 
estimate  is  made  in  accordance  herewith  it  shall  be  signed 
by  the  Mayor  and  Clerk  of  the  Supervisors,  and  the  several 
sums  shall  then  be  appropriated  for  the  ensuing  fiscal  year 
to  the  several  purposes  and  departments  therein  named." 
Following  the  above  provisions  in  Chapter  1  of  the 
article  on  Finance  and  Taxation  are  these  three  sections: 

"Section  5.  The  Supervisors  mast  cause  to  be  raised  an- 
nually according  to  law,  and  collected  by  tax,  the  amounts 
so  appropriated,  less  the  amounts  received  from  fines,  li- 
censes and  other  sources  of  revenue." 

"Sec.  6.  Ex^ept  as  otherwise  provided  in  this  Charter, 
no  money  shall  be  drawn  from  the  treasury  unless  in  con- 
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sequence  of  appropriations  made  by  the  Supervisors  and 
upon  warrants  duly  drawn  thereon  by  the  Auditor." 

"Sec.  7.  No  warrant  shall  be  drawn  except  upon  an  un- 
exhausted specific  appropriation." 

We  now  come  to  consider  the  question  whether  the 
budget  thus  made  can  be  amended,  modified  or 
changed  during  the  fiscal  year  for  which  it  is  made. 
The  purpose  of  the  budget  is  two-fold  (1)  to  secure  an  esti- 
mate of  the  amount  that  will  be  needed  for  the  manage- 
ment and  conduct  of  the  city  government  and  (2)  to 
subdivide  this  total  among  the  various  departments  and 
give  to  each  an  inviolable  fund,  one  from  which  no  other 
department  through  the  favor  of  the  Supervisors  or  other- 
wise can  take  a  single  dollar,  and  which  at  the  same  time 
is  a  limit  upon  the  expenditure  of  the  department  for  which 
the  appropriation  is  made.  Once  the  budget  has  received 
the  signature  of  the  Mayor  and  Clerk  the  items  of  estimate 
in  the  budget  become  elevated  into  appropriations,  which 
cannot  be  diminished  except  by  warrant.  It  is  not  pos- 
sible therefore  to  affect  or  alter  the  budget  during  the  year 
so  as  to  divert  appropriations  from  the  purpose  for  which 
they  were  intended. 

But  may  it  not  be  possible  to  add  to  the  budget  what 
might  be  termed  a  supplement,  in  case  revenue  is  rf»ceived 
which  was  not  expected  when  the  budget  was  made?  This 
contingency  the  Charter  makers  did  not  provide  for.  The 
budget  is  presumed  to  cover  all  the  expenses  of  the  year 
and  the  revenues  are  to  be  equal  to  its  demands.  If  the 
Supervisors  .appropriate  a  specific  amount  for  a  department 
they  themselves  are  required  to  so  fix  the  city's  revenues 
as  to  cover  the  full  amount  so  appropriated  to  such  depart- 
ment. And  if  too  much  money  has  been  raised  it  goes  over 
into  the  next  year's  funds  unless  it  can  be  used  to  pay  cer- 
tain limited  classes  of  claims  named.  In  all  the  elaborate 
machinery  of  this  budget  scheme  no  provision  has  been 
made  for  the  expenditure  of  surplus  revenue  except 
through  the  Surplus  Fund. 
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I  haye  looked  in  vain  throughout  the  Charter  for  the 
suggestion  that  the  Board  of  Supervisors  has  power  to  deal 
with  any  public  funds  except  as  provided  by  budget  appro- 
priations and  demands  thereon.  If  the  Supervisors  should 
indicate  their  desire  as  to  the  manner  in  which  this  surplus 
should  be  expended,  still  the  question  would  remain — how 
could  the  money  be  drawn  from  the  treasury?  The  Char- 
ter expressly  provides  that  no  money  can  be  drawn  from 
the  treasury  except  in  accordance  with  an  appropriation 
which  appropriation  must  have  been  made  in  the  budget. 

When  the  budget  is  made  it  is  unalterable,  and  there  is 
but  one  time  that  a  budget  can  be  made  and  that  is  just 
before  the  tax  levy  and  in  June.  The  Board  is  allowed  to 
make  a  blanket  appropriation  for  urgent  necessities  not 
otherwise  provided  for  by  law  of  thirty-six  thousand  dol- 
lars. This  is  supposed  to  cover  municipal  emergencies 
which  could  not  be  foreseen.  All  the  rest  of  the  city's 
needs  are  presumed  to  be  provided  for  in  the  budget.  But 
if  they  have  not  been  so  provided  for  and  by  some  circum- 
stance revenue  is  forthcoming  which  has  not  been  antici- 
pated by  an  appropriation  in  the  budget,  the  Charter  does 
not  grant  the  power  to  the  Board  of  Supervisors  to  expend 
such  revenue. 

This  conclusion  is  one  which  may  not  comport  with  the 
immediate  needs  of  the  city,  nevertheless  it  seems  to  me 
clearly  to  be  the  law.  Unless  the  whole  scheme  of  the  Char- 
ter, as  to  the  making  of  a  budget  and  the  division  of  funds 
into  appropriations,  is  given  over  and  abandoned,  the  excess 
revenue  must  be  carried  over  into  the  next  fiscal  year.  At 
that  time  the  city  will  presumably  find  itself  possessed  of 
a  large  sum  which  may  be  appropriated  as  the  Supervisors 
may  determine  under  a  new  budget. 

It  would  appear  to  be  possible  to  conduct  the  city  govern- 
ment under  the  present  assessment  for  less  than  the  one 
dollar  tax  rate  fixed  as  a  maximum  by  the  Charter.  The  rate 
of  this  fiscal  year  which  is  within  the  Charter  limit  promises 
an  excess  of  revenue.    This  mav  be  used  next  vear  and  the 
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tax  rate  reduced,  or  if  the  same  rate  be  retained,  an  equally 
large  surplus  would  be  realized,  which  would  also  be  avail- 
able for  permanent  improvements  under  proper  appropria- 
tion. If  the  surplus  this  year  will  amount  to  a  quarter 
of  a  million  dollars,  that  of  next  year  should  be  a  like 
amount,  and  taken  together  a  fund  of  half  a  million  would 
be  at  the  disposal  of  the  Board  during  the  next  fiscal  year 
for  municipal  betterments. 

It  is  to  be  remembered  in  this  connection  that  we  have 
been  treating  this  so-called  surplus  revenue  as  if  it  were 
already  on  hand  and  subject  to  disposal  if  permitted  by 
law.  The  fact,  however,  is  that  such  surplus  revenue  is  at 
this  time  speculative.  It  would  be  possible  perhaps  for 
the  Board  of  Supervisors  to  so  lessen  the  income  of  the 
city  as  to  leave  no  surplus.  Moreover  it  is  not  at  this  time 
possible  to  foretell  how  great  a  proportion  of  the  year's 
assessment  will  be  held  invalid  by  the  courts.  In  short 
until  the  end  of  the  fiscal  year  arrives  no  one  can  know 
with  positiveness  what  surplus,  if  any,  there  will  be  in  the 
treasury.  And  if  it  were  now  attempted  to  make  a  new 
and  supplemental  appropriation  as  to  the  estimated  sur- 
plus, such  appropriation  might  be  the  cause  of  a  deficit  in 
the  budget  appropriations  heretofore  regularly  made,  and 
contracts  which  the  city  has  made  for  supplies  necessary 
to  the  conduct  of  the  municipal  goverment  and  around 
which  every  possible  protection  has  been  cast  by  the  Char- 
ter, would  be  in  effect  repudiated.  This  practical  consid- 
eration may  tend  to  explain  what  would  otherwise  seem  to 
be  the  hard  and  rigid  provisions  of  the  Charter  which  have 
been  the  subject  of  consideration  in  this  opinion.  The 
article  upon  Finance  and  Taxation  is,  I  believe,  largely  the 
work  of  the  Hon.  John  P.  Dunn,  formerly  Auditor  of  San 
Francisco,  and  of  the  Hon.  E.  B.  Pond,  ex-Mayor  of  the  city 
and  county,  whose  experience  taught  them,  no  doubt,  that 
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the  dangers  of  a  surplus  were  not  as  seriously  to  be  feared 
as  the  embarrassments  of  a  deficit. 

Eespectfully, 

Franklin  K.  Lane. 


Tax  Deeds. — Power  of  Tax  Collector  to  Make  Deeds  to  Property 
Sold  for  Delinquent  Taxes  Prior  to  the  Year  1895. 

October  16,  1900. 
The  Tax  Collector. 

Sir:  I  beg  to  acknowledge  receipt  of  your  com- 
munication dated  September  22d,  which  reads  in  part  as  fol- 
lows: "Applications  for  deeds  to  property  sold  for  delin- 
quent taxes,  prior  to  1895,  are  received  by  me  almost  daily, 
and  I  am  in  doubt  whether  to  issue  the  same.  Section  No. 
3785  of  the  Political  Code  as  amended  March  28,  1895,  is 
silent  as  to  the  course  I  am  to  follow  regarding  sales  of 
previous  years,  and  I  would  be  deeply  obliged  if  you  could 
enlighten  me  on  the  question.  The  claim  is  made  by  a 
number  of  taxpayers  that  the  law  of  1895  does  not  apply  to 
them,  as  they  claim  the  certificate  of  sale  issued  to  them 
by  the  Tax  Collector  for  the  year  1894,  being  for  property 
sold  for  delinquent  taxes  in  the  year  1893,  has  no  limit  as 
to  time  for  redemption.  The  law  as  now  in  force,  viz :  1895, 
distinctly  says,  that  when  property  is  sold  to  the  State  and 
not  redeemed  within  five  years,  the  Tax  Collector  must 
issue  a  deed  to  the  State  for  the  same." 

Prior  to  1S95  the  law  provided  that  if  the  property  sold 
for  delinquent  taxes  is  not  redeemed  "within  the  time  al- 
lowed by  law  for  its  redemption"  the  collector  must  make 
to  the  purchaser  a  deed  of  the  property.  (Section  3785, 
Political  Code.)  The  time  for  redemption  was  fixed  by  Sec- 
tion 3780,  which  read:  "A  redemption  of  the  property  sold 
may  be  made  by  the  owner,  or  any  party  in  interest,  within 
twelve  months  from  the  date  of  the  purchase  or  at  any  time 
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prior  to  the  giving  of  the  notice  and  the  application  for  a 
deed,  as  provided  for  in  Section  thirty-seven  hundred  and 
eighty-five  of  this  Code." 

The  notice  referred  to  in  the  section  last  cited  was  re- 
quired by  the  following  language  to  be  found  in  Section 
3785,  Pol.  C. :  "If  the  property  is  not  redeemed  within  the 
time  allowed  by  law  for  its  redemption,  the  collector,  or  his 
successor  in  ofQce,  must  make  to  the  purchaser,  or  his 
assignee,  a  deed  of  the  property  reciting  in  the  deed  sub- 
stantially the  matters  contained  in  the  certificate,  and  that 
no  person  has  redeemed  the  property  during  the  time  al- 
lowed for  its  redemption.  In  counties  where  no  fee  for 
making  said  deeds  is  provided  by  law,  the  collector  shall 
be  entitled  to  receive  from  the  purchaser  three  dollars  for 
making  such  deed.  No  charge  must  be  made  by  tlie  col- 
lector for  the  making  of  any  such  deed  where  the  State  is 
a  purchaser;  and  the  acknowledgment  of  all  said  deeds, 
as  provided  in  Section  3773  shall  be  taken  by  the  County 
Clerk  free  of  charge." 

Up  to  1895,  therefore,  the  purchaser  at  a  delinquent  tax 
sale  could  hold  such  certificate  for  an  indefinite  period  be- 
fore serving  the  required  notice  upon  the  owner  of  the 
property,  and  applying  for  a  deed. 

The  question  which  now  arises  is  whether  this  right  to 
hold  the  certificate  for  an  indefinite  period  before  giving 
notice  and  applying  for  a  deed  still  obtains  under  the 
amendments  to  the  above  quoted  sections  enacted  in  1895. 

The  Legislature  at  the  session  of  1895  abolished  the  prac- 
tice of  selling  at  delinquent  tax  sales  to  private  parties, 
substituting  therefor  sales  excljisively  to  the  state.  Sec- 
tion 3780  of  the  Political  Code  was  made  to  read:  "A  re- 
demption of  the  property  sold  may  be  made  by  the  owner, 
or  any  party  in  interest,  within  five  years  from  date  of  sale 
to  the  State,  or  at  any  time  prior  to  the  entry  or  sale  of  said 
land,  by  the  State,  in  the  manner  provided  by  Section  3817." 

In  thus  amending  the  law  as  to  delinquent  taxes,  no 
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cognizance  was  taken  of  the  tax  sales  held  prior  to  such 
amendment.  The  new  system  of  sale  and  redemption  was 
inaugurated  without  consideration  of  the  rights  which  had 
accrued  under  the  old  system.  If  such  rights  vested  under 
the  old  law  and  were  part  of  the  contract  between  the  city 
and  county  and  the  purchaser,  they  should  be  recognized 
now. 

In  the  case  of  the  Teralta  Land  etc.  Co.  vs.  Shaf- 
fer, 116  Cal.,  520,  reference  is  made  to  Black  on 
Tax  Titles,  Section  175,  and  the  following  is  quoted 
with  approval  therefrom:  "The  right  of  redemption 
from  a  tax  sale  must  be  governed  by  the  law  in 
force  at  the  time  of  sale;  it  cannot  be  affected  by 
subsequent  legislation."  He,  (Black),  quotes  from  Mer- 
rill vs.  Bearing,  32  Minn.,  479,  as  follows:  ''The  right  of 
property  acquired  by  the  purchaser  at  this  sale  and  the 
right  of  redemption  remaining  to  the  owner  must  both  be 
governed  by  the  law  in  force  at  the  time  of  sale.  Neither, 
in  our  judgment,  could  be  either  abridged  or  enlarged  by 
subsequent  legislation.  This  is  unquestionably  so  as  to  the 
right  of  the  purchaser.  The  same  rule  ought  to  apply  in 
favor  of  the  owners  as  against  any  statute  shortening  the 
time  to  redeem,  as  it  is  equally  unjust  to  legislate  against 
the  owner  of  the  land  as  in  his  favor.  (Negus  vs.  Yancey,  22 
Iowa,  57;  Goenen  vs.  Schroeder,  8  Minn.,  387;  Robinson  vs. 
Howe,  13  Wis.,  341;  Comway  vs.  Cable,  37  III.,  82;  87  Am. 
Dec,  240;  Moody  vs.  Hoskins,  64  Miss.,  468;  Caruthers  vs. 
McLaran,  58  Miss.,  371;  Wolfe  vs.  Henderson,  28  Ark.,  304.)" 

The  Court  further  says:  "The  enforced  sale  of  property 
on  execution  or  for  the  non-payment  of  taxes,  institutes  a 
contract  with  the  purchaser  which  cannot  be  materially 
altered  without  his  consent"  (p.  525). 

No  period  of  limitation  having  been  fixed  by  subsequent 
statute  the  question  does  not  here  arise  as  to  whether  the 
legislature  could  cut  short  rights  which  might  have  vested 
at  a  time  prior  to  the  fixing  of  such  limitation.  The  pur- 
cliaser  of  the  tax  title  prior  to  1895  is  entitled  to  a  deed 
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under  the  law  of  the  date  when  such  tax  sale  was  held. 
The  provisions  of  the  Code  as  now  in  force,  relative  to  sale 
to  the  state,  and  the  giving  of  a  deed  therefor  after  five 
years  have  elapsed  without  redemption,  have  no  application 
to  sales  made  to  private  parties  prior  to  1895. 

Respectfully, 

Franklin  K.  Lane. 


Direct  Legislation—Difect  of  Bogus  Signatures  Upon  Petition 
Presented  to  the  Board  of  Election  Commissioners  for  the 
Submission  to  the  Electors  of  a  Proposed  Ordinance. 

October  22,  1900. 
The  Registrar. 

Sir:     I  am  in  receipt  of  your  communication  of  even  date 
making  inquiry  as  to  the  power  of  the  Board  of  Election 
Commissioners  with  regard  to  a  certain  petition  presented 
under  the  provisions  of  Section  20,  Chapter  I,  Article  11 
of  the  Charter.  ' 

"Whenever  there  shall  be  presented  to  the  Board  of 
Election  Commissioners  a  petition  signed  by  a  number  ol 
voters  equal  to  fifteen  per  centum  of  the  votes  cast  at  the 
last  preceding  state  or  city  and  county  election,  asking  that 
an  ordinance  to  be  set  forth  in  such  petition,  be  submitted 
to  a  vote  of  the  electors  of  the  city  and  countv,  the  Board 
of  Election  Commissioners  must  submit  such  proposed  or- 
dinance to  the  vote  of  the  electors  at  the  next  election. 

"The  signatures  to  the  petition  need  not  be  all  appended 
to  one  paper,  but  each  signer  shall  add  to  his  signature 
his  place  of  residence,  giving  the  street  and  number.  One 
of  the  signers  of  each  such  paper  shall  make  oath  before 
an  officer  competent  to  administer  oaths,  that  the  state- 
ments therein  made  are  true,  and  that  each  signature  to  the 
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paper  appended  is  the  genuine  signature  of  the  person 
whose  name  purports  to  be  thereto  subscribed. 

"The  tickets  used  in  such  election  shall  contain  the 
words:  "FOR  THE  ORDINANCE"  (stating  the  natare  of 
the  proposed  ordinance)  and  "AGAINST  THE  ORDI- 
NANCE" (stating  the  nature  of  the  proposed  ordinance.) 

"If  a  majority  of  the  votes  cast  upon  such  ordinance 
shall  be  in  favor  of  the  adoption  thereof,  the  Board  of  Elec- 
tion Commissioners  shall,  within  thirty  days  from  the  time 
of  such  election,  proclaim  such  fact;  and  upon  such  proc- 
lamation such  ordinance  shall  have  the  same  force  and  effect 
as  an  ordinance  passed  by  the  Supervisors  and  approved  by 
the  Mayor,  and  the  same  shall  not  be  repealed  by  the  Super- 
visors. But  the  Supervisors  may  submit  a  proposition  for 
the  repeal  of  such  ordinance,  or  for  amendments  thereto, 
for  vote  at  any  succeeding  election;  and  should  such  propo- 
sition, so  submitted,  receive  a  majority  of  the  votes  cast 
thereon  at  such  election,  such  ordinance  shall  be  repealed 
or  amended  accordingly."  (Section  20,  Chapter  I,  Article 
11.) 

In  accordance  with  this  method  of  direct  legislation  there 
has  been  presented  to  the  Board  of  Election  Commissioners 
a  petition  signed  by  an  aggregate  of  approximately  20,000 
names,  purporting  to  be  the  signatures  of  a  like  number  of 
electors  of  this  city  and  county  demanding  the  submission 
of  a  certain  ordinance  therein  set  forth.  The  signatures 
to  said  petition  are,  as  permitted  by  the  law  above  quoted, 
appended  to  several  different  papers.  It  has  been  learned, 
so  your  communication  informs  me,  that  there  are  signa- 
tures upon  said  petition  "which  are  not  genuine"  and  the 
question  arises  whether  such  discovery,  presuming  it  to  be 
a  fact,  vitiates  the  whole  petition,  and  if  so  whether  the 
Board  of  Election  Commissioners  would  be  justified  in  re- 
fusing to  submit  such  ordinance  to  the  vote  of  the  electors 
nt  the  forthcoming  election. 

The  petition  filed  contains  about  12,000  signatures  in  ex- 
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cess  of  the  number  required  to  make  up  the  fifteen  per  cent 
of  "Yotes  cast  at  the  last  preceding  city  and  county  elec- 
tion," such  percentage  making  necessary  but  a  total  of 
8,000  signatures.  It  does  not  appear  that  there  is  even  so 
much  as  a  suspicion  that  there  are  12,000  bogus  signatures 
attached  to  the  petition  filed,  or  that  there  is  any  evidence 
to  show  wholesale  fraud,  if  any,  in  the  preparation  of  such 
petition.  Without  the  opportunity  to  make  exhaustive  re- 
search upon  the  question  it  appears  to  me  to  be  clearly  the 
law  that  the  presence  of  a  few  bogus  signatures  upon  a  pe- 
tition cannot  so  vitiate  such  petition  as  to  nullify  the 
genuine  signatures  thereon  and  set  aside  the  rights  of 
genuine  petitioners  acting  within  the  law. 

This  provision  of  the  Charter  was  incorporated  therein 
upon  the  urgent  demand  of  a  large  number  of  citizens,  es- 
pecially members  of  labor  organizations.  It  was  expected 
to  provide  a  means  whereby  the  electors  of  the  city,  directly 
and  without  the  intervention  of  any  legislative  body,  could 
effect  such  local  legislation  as  they  might  desire  and  were 
unable  otherwise  to  obtain.  If  the  rule  were  now  to  be 
recognized  that  bogus  signatures  upon  the  petition  gives 
justification  to  the  Board  for  rejecting  such  petition,  no 
matter  how  large  the  number  of  genuine  signatures 
thereon,  it  would  be  in  effect  an  absolute  nullification  of 
the  value  of  such  provision,  for  it  would  put  it  within  the 
power  of  any  one  so  disposed  to  cause  the  rejection  of  any 
petition  framed  under  the  Charter  by  writing  thereon  one 
or  more  false  signatures. 

If  you  should  find  that  the  petition  does  not  contain 
8,000  valid  signatures — if  that  is  the  number  required  by 
law — the  Board  is  justified  in  rejecting  such  petition,  but 
the  mere  presence  of  bogus  signatures  does  not  destroy 
the  value  of  a  petition,  provided  it  is  valid  in  other  res- 
pects. 

Respectfully, 

Franklin  K.  Lane. 
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City  Attorney. — Duties  Defined  in  Relation  to  Power  of  Board  of 
Education  to  Command  His  Services  in  Controversy  With  Su- 
perintendent of  Schools,  Involving  no  Corporate  Interest. 

November  2,  1900: 
The  Board  of  Education. 

Gentlemen:  By  communication  dated  the  22d  day  of 
October,  you  request  my  services  in  a  certain  mandate  pro- 
ceeding brought  by  R.  H.  Webster. 

Subdivision  8  of  Section  1,  Chapter  III,  Article  VII  of  the 
Charter  provides  that  the  Board  of  Education  has  power 
"to  require  the  services  of  the  City  Attorney,  in  all  actions, 
suits  and  proceedings  by  or  against  the  Board  of  Educa- 
tion." This  provision  is  to  be  read  in  connection  with  that 
portion  of  the  Charter  which  prescribes  the  duties  of  such 
official,  for  it  is  manifest  that  his  services  can  only  be  re- 
quired in  matters  which  are  within  his  official  duties  and 
powers.  Section  2  of  Chapter  II,  Article  V,  declares  his 
duties  in  this  language:  "He  must  prosecute  and  defend 
for  the  city  and  county  all  actions  at  law  or  in  equity,  and  all 
special  proceedings  for  or  against  the  city  and  county^  And 
even  in  regard  to  advising  officials  his  services  are  only  de- 
manded when  requested  in  writing  "upon  questions  .  . 
involving  the  rights  or  liabilities  of  the  city  and  county."  It 
is  evident  from  the  foregoing  that  the  City  Attorney  is  the 
attorney  for  the  corporation  known  as  the  City  and  County 
of  San  Francisco,  and  it  is  only  in  matters  involving  the 
''rights  or  liabilities"  of  that  corporation  that  his  services 
can  be  required.  It  is  not  necessary,  however,  that  before 
the  City  Attorney  appears  as  counsel  the  city  and  county 
should  be  specifically  named  as  a  party  plaintiff  or  defend- 
ant in  action,  or  named  at  all  in  a  special  proceeding.  The 
proceeding  may  be  for  or  against  any  officer  or  Board  rep- 
resenting the  municipal  corporation  and  he  may  then  act  as 
counsel  for  such  official,  provided  the  judgment  in  the  case 
would  affect  some  right  or  liability  of  the  corporation.     In 
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such  instance  the  oflScial  represents  the  city  and  county  and 
the  City  Attorney  acts  for  such  oflScial  only  because  in  that 
action  such  oflficial  represents  the  municipality  and  the 
judgment  would  bind  the  corporation,  and  its  rights  or 
liabilities  are  concerned  therein.  The  City  Attorney  is  not 
the  attorney  for  any  oflBcial  but  for  the  principal,  the  muni- 
cipal corporation  which  the  ofiicial  as  agent  represents. 

That  neither  your  Board  nor  any  other  Board  or  oflSeer 
can  call  for  the  services  of  the  City  Attorney  except  in  sup- 
port or  protection  of  some  corporate  right  would  also  seem 
to  be  plain  from  the  extraordinary  conclusion  to  which  a 
contrary  reasoning  would  lead.  Could  any  Board  or  oflScer 
require  his  services  to  represent  them  in  a  proceeding  if  the 
city  and  county  were  on  the  other  and  opposing  side?  If 
then  they  have  no  arbitrary  power  to  require  him  to  per- 
form services  outside  of,  or  irrespective  of,  his  oflficial  duties, 
as  laid  down  in  Section  2  above  mentioned,  they  have  not 
the  power  to  require  his  services  in  any  proceeding  what- 
ever, unless  the  rights  or  liabilities  of  the  city  and  county 
are  therein  concerned.  This  interpretation  was  given  to  the 
provisions  of  the  Charter  respecting  the  duties  of  the  City 
Attorney  as  early  as  January  of  this  year. 

It  remains  to  inquire  whether  any  right  or  liability  of  the 
municipal  corporation  is  involved  in  the  i)roceeding  men- 
tioned in  your  communication.  The  action  appears  to  be 
one  brought  by  Reginald  H.  Webster,  who  is  Superintend- 
ent of  Common  Schools  in  this  municipality,  against  the 
different  members  of  your  Board,  with  a  view  to  determin- 
ing whether  the  plaintiff  may  compel  the  members  of  your 
Board  to  recognize  his  deputy  at  your  meetings  and  to 
accord  such  deputy  the  same  privileges  there  as  you  would 
to  the  plaintiff  himself  were  he  there  in  person.  It  is  at 
once  apparent  that  the  judgment  which  may  be  rendered 
in  such  case  will  not  bind  the  City  and  County  of  San  Fran- 
cisco in  any  manner.  Whichever  way  the  question  may  be 
determined,  it  will  not  affect  the  city's  treasury  or  property; 
no  liability  nor  right  of  the  municipal  corporation  is  in- 
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volved.  The  city  and  county  not  being  named  as  a  party 
to  the  proceeding,  nor  any  of  its  rights  or  liabilities  deter- 
mined by  the  judgment  to  be  rendered  therein,  it  is  not  the 
duty  of  the  City  Attorney  to  appear  in  the  action,  either 
for  plaintiff  or  for  defendants,  or  at  all. 

Respectfully, 

Franklin  K.  Lane. 


Publication. — Manner  Prescribed  by  Law  in  Which  Notice  of  Sale 
of  Property  May  be  Given  by  Tax  Collector. 

November  14,  1900. 
The  Board  of  Supervisors. 

Gentlemen  :  I  am  in  receipt  of  your  Resolution  No.  917, 
which  reads  as  follows: 

"Whereas,  The  general  laws  of  the  state  provide  that 
the  Tax  Collector  shall  publish  in  a  newspaper  printed  in 
the  City  and  County  of  San  Francisco  a  list  of  the  proper- 
ties to  be  sold  under  direction  of  the  State  Controller  for 
the  non-payment  of  taxes  on  same, 

"Resolved,  That  the  City  Attorney  be  and  is  hereby  re- 
quested to  inform  this  Board  whether  publication  in  the 
official  newspaper  will  be  in  conformity  with  the  require- 
ments of  the  general  laws,  and  particularly  Sections  3897 
and  3898  of  the  Political  Code  of  California.  Also,  as  to 
the  effect  of  the  Charter  provisions,  in  this  matter,  ^requir- 
ing all  publications  of  an  official  nature  to  be  made  in  the 
oflBcial  paper.'  " 

Your  first  question  is  whether  publication  in  the 
oflBcial  newspaper  of  this  city  and  county  will  sat- 
isfy the  provisions  of  Sections  3897  and  3898  of 
the  Political  Code.  The  latter  of  said  sections  makes 
no  mention  of  newspaper  or  other  publication,  and, 
therefore,  is  not  pertinent.  The  former  section  pro- 
vides    that     whenever     the     state     shall     become     the 
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owner  of  any  property  sold  for  taxes,  the  State  Controller 
may  direct  the  Tax  Collector  to  sell  the  property,  and  that 
the  Tax  Collector  ''must  give  notice  of  such  sale  b}'  first 
publishing  a  notice  for  at  least  three  consecutive  weeks 
in  some  newspaper  published  in  the  county  or  city  and 
county,"  etc. 

Your  first  question  is  really  then,  whether  the  official 
newspaper  of  this  city  and  county  is  a  newspaper  published 
in  the  city  and  county  within  the  meaning  of  said  Section 
3897.  I  can  conceive  of  but  one  possible  answer  to  such 
query.  There  can  be  no  doubt  whatever  but  that  a  publi- 
cation in  the  official  newspaper  of  this  municipality  is  a  full 
and  sufficient  compliance  with  the  statute  cited. 

Your  second  question  is  "as  to  the  effect  of  the  Charter 
provision  in  this  matter  'requiring  all  publications  of  an 
official  nature  to  be  made  in  the  official  paper.'  "  The  lan- 
guage which  you  quote  as  taken  from  the  Charter  does  not 
appear  in  that  instrument  so  far  as  I  have  been  able  to  dis- 
cover. Section  25  of  Article  XVI  provides  that  "all  pub- 
lications provided  for  in  this  Charter  must  be  made  in  the 
official  newspaper  only." 

The  Charter  does  not  attempt  to  provide  for  publishing 
the  list  of  properties  to  be  sold  under  direction  of  the  State 
Controller  for  delinquent  taxes.  It  does  not  provide  that 
there  shall  be  any  publication  in  that  regard  whatever. 
That  matter,  as  well  as  all  the  other  duties  of  the  Tax  Col- 
lector in  such  connection,  are  left  entirely  to  general  law. 
So  that  Section  3897  of  the  Political  Code  is  the  only  law  re- 
quiring such  publication.  If  this  law  is  complied  with,  the 
publication  is  valid.  As  we  have  seen  all  that  this  section 
demands  is  that  the  publication  shall  be  in  some  newspaper 
published  in  the  county,  if  there  be  one. 

Eespectfully, 

Franklin  K.  Lane. 
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Option  on  Public  Utility. — Power  of  Supervisors  to  Expend  Public 
Money  for  Purchase  of  Option  on  Plant  of  People's  Mutual 
Telephone  Company. 

November  2k,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  By  resolution  of  your  Board  (No.  942)  the 
matter  of  the  proposed  agreement  between  the  city  and 
county  and  the  Peoples'  Mutual  Telephone  Company  has 
been  submitted  for  my  consideration. 

It  appears  from  the  various  documents  accompanying 
said  resolution  that  the  city  purposes  purchasing  an  option 
upon  the  franchise  and  plant  of  the  said  telephone  com- 
pany. The  city  is  to  pay  the  sum  of  one  dollar  to  the  com- 
pany, and  therefor  is  to  acquire  the  right  to  purchase  "the 
telephone  franchise  heretofore  granted  to  the  said  company 
by  the  City  and  County  of  San  Francisco,  under  which  it 
is  now  constructing  its  telephone  system  and  exchange,  and 
also  all  sub-ways,  conduits,  switch  boards,  telephones  .  . 
and  all  other  property,  real,  personal  or  mised,  of  said 
company  in  the  City  and  County  of  San  Francisco"  .  . 
upon  the  following  terms:  "First:  That  the  right  and 
option  to  purchase  the  same  shall  commence  five  years  after 
the  telephone  exchange  of  this  company  is  in  full  operation, 
and  shall  continue  and  exist  for  the  period  of  ten  years 
and  no  longer.  Secondly:  That  the  price  or  consideration 
in  money  to  be  paid  to  this  company  for  said  franchise, 
rights,  interests  and  other  property  hereinbefore  mentioned 
shall  be  sixteen  and  two-thirds  (16  2-3)  times  the  annual 
income  of  this  company  at  the  time  of  the  exercise  of  said 
option  and  right  of  purchase,  said  income  to  be  ascertained 
and  arrived  at  by  deducting  from  the  total  of  the  gross  re- 
ceipts the  gross  amount  of  its  annual  expenses  for  oper- 
ating, carrying  on,  maintaining  and  repairing  its  telephone 
plant  and  exchange  in  the  City  and  County  of  San  Fran- 
cisco." 

There  is  thus  presented  an  interesting  and  novel  ques- 
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tion,  whether  the  municipality  has  power  to  expend  public 
money  for  the  purchase  of  an  option  upon  the  franchise 
and  plant  of  a  public  utility.  The  principle  involved  is  of 
course  the  same  as  to  the  expenditure  of  one  dollar  or  of 
one  hundred  thousand  dollars.  If  we  may  pay  one  dollar 
for  an  option  upon  the  franchise  and  other  property  of 
this  company,  we  may  with  equal  legal  right  expend  one 
hundred  thousand  dollars  for  the  purchase  of  an  option 
upon  the  plant  of  the  Spring  Valley  Water  Company.  And 
year  after  year  Boards  of  Supervisors  might  expend  the 
city's  money  for  opportunities  to  buy  and  never  buy  at 
all. 

The  city  here  purposes  buying  something  which  may 
never  be  of  any  value  to  it,  namely,  the  right  to  purchase 
a  telephone  franchise  and  plant  at  a  certain  figure.  Such 
plant  may  ten  years  hence  have  no  value,  not  even  one 
dollar's  worth,  for  it  may  not  be  in  existence.  Or  it  may 
be  of  less  value  than  the  price  which  the  city  would  be  com- 
pelled to  pay  under  its  contract.  In  which  latter  case  the 
city  if  it  desired  the  property  could  purchase  by  condemna- 
tion at  a  lower  figure.  Again,  before  the  city  could  exercise 
its  right  to  purchase  the  plant  and  system  of  the  Peoples' 
Mutual  Telephone  Company  the  city  might  have  acquired 
such  a  plant  and  organized  such  a  system  for  itself,  which 
would  make  the  option  herein  considered  altogether  value- 
less. There  are  indeed  many  possible  contingencies  under 
which  tlie  option  here  to  be  bought  would  be  entirely  with- 
out value  to  the  city.  Upon  the  other  hand,  however,  there 
is  the  possibility  that  such  an  option  would  be  worth  a 
large  amount.  Whatever  the  result,  it  is  entirely  clear  that 
the  city  in  purchasing  such  an  option  would  be  making 
an  investment,  the  outcome  of  which,  would  be  entirely 
problematical.  Such  expenditure  would  be  ultra  vires. 
Money  is  not  raised  by  taxation  for  purposes  of  specula- 
tion, no  matter  how  cheap  the  chance  nor  how  alluring 
the  prospect  of  profit.  (See  Hunnicutt  vs.  City  of  Atlanta, 
104  Ga.,  1.) 
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The  Charter  contemplates  the  acquisition  of  public  utili- 
ties by  the  city  and  has  devoted  a  special  article  to  the 
presentation  of  the  procedure  by  which  this  result  may  be 
effected.  This  Article  opens  with  a  declaration  of  policy: 
(Article  XII) — "It  is  hereby  declared  to  be  the  purpose  and 
intention  of  the  people  of  the  city  and  county  that  its 
public  utilities  shall  be  gradually  acquired  and  ultimately 
owned  by  the  city  and  county." 

Section  1,  Article  XII,  following  the  preamble,  requires 
that  within  one  year  after  the  Charter  goes  into  effect  the 
Supervisors  shall  procure  from  the  City  Engineer  "plans 
and  estimates  of  the  actual  cost  of  the  original  construction 
and  completion  by  the  city  and  county  of  water  works, 
gas  works,  electric  light  works,  steam,  water  or  electric 
power  works,  telephone  lines,  street  railroads,  and  such 
other  public  utilities  as  the  Supervisors  or  the  people  by 
petition  to  the  Board  may  designate." 

Section  2,  Article  XII,  provides  that  "after  such  plans 
and  estimates  shall  have  been  procured"  the  Supervisors 
shall  "enter  into  negotiations  for  the  permanent  acquisition 
by  the  city  and  county,  by  original  construction,  condemna- 
tion or  purchase  of  such  or  any  of  said  public  utilities" 
and  shall  "formulate  and  submit  to  the  electors  of  the  city 
and  county  at  a  special  election  propositions  for  the  per- 
manent acquisition  and  ownership  thereof." 

Whether  such  utility  is  to  be  purchased  out  of  the  funds 
raised  by  general  tax  levy  or  is  to  be  paid  for  by  an  issuance 
of  bonds,  the  question  of  acquisition  must  be  submitted  to 
the  people  before  any  such  purchase  can  be  made.  (Sec- 
tion 4,  Article  XII).  The  only  expenditures  which  the 
Charter  contemplates,  prior  to  the  actual  construction  or 
purchase,  are  those  incident  to  the  making  of  plans  and 
estimates  and  the  holding  of  the  election  at  which  the  pop- 
ular will  is  taken.  There  is  no  provision  which  under  the 
most  liberal  construction  would  justify  any  expenditure  for 
an  option;  none  which  seems  to  regard  such  an  expenditure 
as  a  possibility. 
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It  is  proposed  to  pay  for  such  option  out  of  the  Urgent 
Necessity  Fund.  The  right  to  purchase  a  property  five  or 
ten  years  hence  is  hardly  to  be  regarded  seriously  as  an 
urgent  necessity. 

Aside  from  all  question  of  power  there  is  this  danger  to 
be  regarded  in  such  a  transaction — the  city  might  be  estop- 
ped from  taking  such  action  as  it  may  hereafter  deem 
necessary  concerning  the  franchise  rights  of  this  company 
by  reason  of  having  entered  into  an  agreement  to  purchase 
the  same.  (See  Herman  on  Estoppel,  Sec.  1222  and  cases 
cited.) 

If  the  Board  desires  to  submit  to  the  people  of  San  Fran- 
cisco the  question  of  public  ownership  of  a  telephone  sys- 
tem, the  procedure  required  by  the  Charter  is,  (1)  that  plans 
and  estimates  of  cost  shall  be  procured;  and,  (2)  offers  called 
for  from  the  existing  telephone  companies  as  to  the  price 
at  which  they  will  sell  to  the  city;  and  (3)  that  an  election 
be  held  at  which  the  question  of  purchase  shall  be  submit- 
ted to  the  electors.  This  method  of  purchasing  any  interest 
in  a  public  utility  must  be  regarded  as  exclusive.  If  the 
Peoples'  Mutual  Telephone  Company  wishes  to  give  to  the 
city  any  right  or  interest  in  its  property,  it  is  of  course  at 
liberty  to  do  so.    (Section  1,  Article  I,  Charter.) 

Respectfully, 

Franklin  K.  Lane. 
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Public  Streets. — Validity  of  Proceedings  Taken  by  Board  of  Super- 
visors, Closing  Certain  Streets  South  of  Channel  Street  in 
Mission  Bay. 

November  30,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  801,  which 
reads  as  follows: 

"Whereas,  The  Board  of  Supervisors  did  on  the  28th  day 
of  November,  1892,  adopt  Resolution  No.  7983  (fourth  series) 
declaring  its  intention  to  close  up  certain  streets  enumer- 
ated, lying  south  of  Channel  street,  in  Mission  Bay;  and 

'^Whereas,  on  the  28th  day  of  December,  1892,  the  Board 
of  Supervisors  adopted  Order  No.  2599,  'overruling  objec- 
tions to  and  vacating  certain  streets  and  portions  of  streets 
in  Mission  Bay,  south  of  Channel  street,'  therefore 

"Resolved,  That  the  City  Attorney  be  and  he  is  hereby 
requested  to  examine  the  proceedings  had,  and  give  his 
opinion  to  this  Board  as  to  whether  or  not  the  action  taken 
was  legal  and  in  conformity  with  the  act  of  the  Legislature 
entitled  ^Vn  Act  to  provide  for  laying  out,  widening, 
straightening  and  closing  up  the  whole  or  part  of  any  street, 
square,  lane,  alley,  court  or  place  within  municipalities, 
and  to  condemn  and  acquire  any  and  all  land  and  property 
necessary  or  convenient  for  that  purpose,'  approved  March 
6,  1889  (Stats.  1889,  p.  70),  and  what  action,  if  any,  can  be 
taken  by  this  Board,  if  deemed  necessary,  to  open  said 
streets  as  originally  laid  out." 

The  lands  here  concerned  lie  between  Channel  street  on 
the  north,  Fourth  and  Kentucky  streets  on  the  east,  Mari- 
posa street  on  the  south  and  Pennsylvania  and  Sixth  streets 
on  the  west,  the  whole  tract  thus  bounded  containing  some 
32  blocks  and  portions  of  blocks  in  Mission  Bay,  nearly  all 
of  which  is  the  property  of  the  Southern  Pacific  Company 
under  grant  from  the  state.     (See  Stats.  1868,  p.  718.) 

The  proceedings  for  the  closing  of  these  streets  were 
initiated  by  petition  from  the  Southern  Pacific  Company, 
filed  with  the  Board  of  Supervisors  on  October  31,  1892,  in 
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which  the  company  set  forth  "its  intention  to  fill  in  and  im- 
proYe  said  tract  of  land  for  depot  purposes,  the  erection  of 
machine  shops  and  other  improvements  incidental  to  its 
purposes,  and  will  expend  many  millions  of  dollars  in  the 
doing  of  said  work;  that  said  improvements  will  be  of  great 
benefit  to  the  City  and  County  of  San  Francisco,  will  en- 
hance the  value  of  property  in  that  portion  of  the  city  and 
will  greatly  stimulate  commercial  manufacturing  enter- 
prises." And  to  warrant  them  in  these  improvements  they 
asked  that  the  streets  might  be  closed  as  otherwise  the  prop- 
erty could  not  be  used  for  the  railroad  purposes  intended. 
Accompanying  this  petition  was  a  communication  from 
C.  P.  Huntington,  Esq.,  President  of  the  Southern  Pacific 
Company,  urging  compliance  with  the  request  of  the  com- 
pany upon  the  ground  of  great  advantage  coming  to  the  city, 
especially  when  the  southern  coast  line  was  completed. 

Acting  upon  the  aforesaid  petition  the  Board  of  Super- 
visors proceeded  to  take  the  steps  set  forth  in  the  above 
resolution  of  your  Board,  and  the  question  presented  is  as  to 
whether  such  proceedings  were  in  conformity  with  the  Act 
of  the  Legislature  approved  March  6,  1889.  (Stats.  1889  d 
70.)  '  ^' 

Among  the  owners  of  the  adjacent  property  who  protested 
before  the  Board  of  Supervisors  against  the  closing  of  these 
streets  was  John  Symons,  Esq.,  who  later,  with  others, 
brought  suit  against  the  City  and  County  of  San  Francisco 
to  have  the  action  of  the  Board  set  aside  upon  the  ground 
that  the  Act  of  1889  had  not  been  complied  with.  This 
case,  Symons  vs.  San  Francisco  (115  Cal.,  555),  went  to  the 
Supreme  Court,  and  was  there  decided  by  the  court  in  banc 
m  favor  of  the  defendants,  upon  the  ground  that  the  plain- 
tiff had  mistaken  his  remedy;  so  that  the  merits  of  the 
case  were  not  considered. 

I  have  examined  the  brief  on  behalf  of  the  plaintiffs  and 
find  that  the  contention  of  counsel,  namely,  that  the  proced- 
ure of  the  Board  had  been  irregular,  was  based  upon  a  cer- 
tain construction  of  the  language  of  the  Act  of  1889  and 
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was  thus  stated:  "The  act  is  in  the  singular,  it  will  be  no- 
ticed, providing  for  opening  or  closing  'any  street,  square, 
lane,  alley,  court  or  place,'  and  does  not  permit  the  combina- 
tion of  a  dozen  streets  in  one  proceeding."  (Citing  Boorman 
vs.  Santa  Barbara,  65  Cal.,  314;  Weckler  vs.  Chicago,  61  111., 
146;  Arnold  vs.  Cambridge,  106  Mass.,  354,  and  other  cases.) 

This  was  the  only  point  going  to  the  validity  of  the  street 
closing  proceedings  made  in  the  briefs  of  appellants,  and  it 
is  safe  to  assume  that  none  other,  with  good  reason,  could 
have  been  made,  the  attorney  for  appellant  being  one  of  the 
foremost  local  authorities  on  matters  of  street  law. 

I  have,  however,  made  an  independent  examination,  and 
have  compared  the  provisions  of  the  statute  with  the  pro- 
ceedings as  set  forth  in  the  Municipal  Reports  of  1892-3,  and 
so  far  as  I  have  been  able  to  discover  there  was  no  irregu- 
larity in  such  proceedings  unless  the  grouping  of  several 
streets  in  one  resolution  as  mentioned  was  irregular.  As 
before  stated,  the  court  did  not  pass  upon  this  point  in  the 
Symons  case,  nor  has  this  statute  ever  been  the  subject  of 
adjudication  upon  this  point,  so  far  as  I  am  aware.  Whether 
the  courts  would  hold  such  grouping  to  have  been  an  irregu- 
larity jurisdictional  in  character,  and  therefore  invalidating 
all  the  proceedings,  cannot  be  ascertained  except  by  liti- 
gation. 

In  reply  to  your  second  inquiry,  namely,  what,  if  any, 
action  can  be  taken  by  your  Board  if  deemed  necessary  to 
open  these  streets  as  originally  laid  out,  I  advise  that  if  it 
is  jour  determination  that  these  streets  should  be  open 
public  streets,  and  to  litigate  the  question  of  the  validity 
of  the  proceedings  of  1892,  you  should  direct  the  Board  of 
Public  Works  to  remove  all  obstructions  from  said  streets 
and  keep  them  open,  and  in  the  event  that  obstructions  are 
placed  therein,  you  should  then  direct  the  City  Attorney  to 
proceed  by  legal  action  to  have  such  obstruction  removed 
and  the  rights  of  the  city  determined. 

Respectfully, 

Franklin  K.  Lane. 
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Spur  Tracks.— Power  of  Board  of  Supervisors  to  Grant  Privilege 
Over  Streets  of  City  and  County,  Without  CalUng  for  Com- 
petitive Bids  Thereon. 

December  5,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  By  Kesolution  Ko.  1028  I  am  requested  to 
advise  the  Board  of  Supervisors  "Whether  said  Board  has 
the  power  to  grant  permission  to  the  City  Warehouse  Co. 
to  construct,  maintain  and  operate  a  spur  traclv  from  the 
Belt  Railroad  on  Battery  street,  between  Greenwich  and 
Lombard  streets,  upon  and  along  Battery  street  to  Lombard 
street  and  thence  along  Lombard  street  to  the  premises  of 
said  company,  at  the  southwest  corner  of  Lombard  and 
Sansome  streets;  also,  if  this  Board  has  the  power  to  grant 
said  permission  without  following  the  provision  of  the 
Charter  (Sec.  1,  Ch.  II)  governing  the  granting  of  franchises 
for  the  construction  of  street  railways  on  the  streets  of  this 
city;  also,  whether  that  power,  if  not  vested  in  this  Board 
rests  in  any  other  body."  ' 

The  Board  of  Supervisors  has  general  control  over  the 
streets  of  the  city  and  the  uses  to  which  thev  must  be  put. 
(Sec.  1,  Chap.  II,  Art.  II,  Charter.)  Under  this  general 
power  It  would,  without  doubt,  be  within  the  jurisdiction  of 
the  Board  to  grant  such  privilege  as  is  here  requested  (see 
also  Civil  Code,  Sees.  4G5-470)  unless  there  is  elsewhere 
found  in  the  Charter  some  conflicting  provision  touching 
this  particular  class  of  street  use.  The  section  of  the  Char- 
ter cited  in  your  resolution  is  not  the  one  which  governs  the 
granting  of  street  railway  franchises,  but  refers  to  the  gen- 
eral power  of  the  Board  as  above  given.  The  provision  to 
which  you  doubtless  meant  to  refer  was  Section  6  of  Chapter 
II,  Article  II,  in  which  authority  is  granted  to  sell  street 
railway  franchises  to  the  highest  bidder  under  a  procedure 
therein  extensively  set  forth. 

This  section  controls  as  to  franchises  for  street  railways 
which  may  be  granted  for  a  period  not  exceeding  twenty-five 
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years  and  the  grantees  of  whicli  must  pay  therefor  a  certain 
percentage  of  gross  receipts  to  the  city.  But  this  section  is 
not  applicable  except  to  street  railways  which  constitute  a 
well  defined  class  of  common  carriers  operated  for  the  con- 
venience of  the  public  within  a  city  and  upon  its  streets. 
All  railways  which  have  their  tracks  laid  upon  public  streets 
are  not  street  railways.  A  commercial  railroad  carrying 
both  freight  and  passengers  and  making  but  one  stop  within 
a  city  might  run  over  and  upon  the  public  streets,  but  this 
would  not  make  it  a  street  railway  as  that  term  is  now  used 
in  the  laws. 

The  most  cursory  examination  of  Section  6  will  further 
show  that  its  provisions  were  not  intended  to  govern  in 
such  cases  as  that  here  presented.  The  main  design  of  this 
section  of  the  Charter  is  to  make  street  railway  franchises 
a  source  of  revenue  to  the  municipality  and  to  this  end  the 
Board  of  Supervisors  is  required  to  award  such  franchises 
to  the  person  or  corporation  "offering  to  pay  the  highest 
stated  percentage  of  the  gross  receipts  arising  from  the  use, 
operation,  possession  or  enjoyment  of  the  franchise  for 
which  such  application  was  made."  Such  method  of  selling 
franchises  has  been  adopted  in  several  states  and  was,  with 
some  modifications,  the  law  obtaining  in  this  city  prior  to 
the  adoption  of  the  Charter.  It  was  held,  however,  in  People 
vs.  Craycroft  case  (111  Cal.,  548)  that  such  a  provision  of 
law  could  not  be  applied  to  steam  railroads  but  was  intended 
only  to  apply  to  those  cases  such  as  street  railroads  where 
bona  fide  competition  for  the  franchise  was  possible.  The 
statute  therein  considered  was  by  its  terms  made  applicable 
to  all  railroads  and  to  the  granting  of  "any  privilege  what- 
ever." (Stats.  1893,  p.  288.)  So  that  even  where  the  statute 
covers  and  includes  commercial  railroads  the  scheme  of 
franchise  selling  has  been  held  inapplicable  as  to  such  rail- 
roads. "They  (the  Supervisors)  cannot  grant  the  privilege 
to  any  but  the  highest  bidder"  (says  the  court,  p.  548),  "and 
the  highest  bidder  may  be  some  one  who  merely  desires  to 
prevent  the  road  from  passing  through,  and  who  cannot 
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make  any  use  of  the  franchise  except  for  that  purpose.  In 
fact,  the  franchise  sought  is  not  the  subject  of  competition." 
The  Charter  framers,  recognizing,  no  doubt,  the  force  of 
the  reasoning  in  the  Craycroft  case,  made  the  competitive 
principle  to  apply  only  as  to  street  railways. 

In  this  connection  I  would  call  to  your  attention  the 
decision  of  our  Supreme  Court  in  the  case  of  Areata  vs. 
Areata  &  M.  R.  R.  Co.  (92  Cal.,  645),  in  which  it  was  held 
that  an  order  passed  by  the  trustees  of  the  town  of  Areata 
granting  to  the  defendant  the  right  to  lay  a  side  track  was 
not  a  mere  license  revocable  at  the  pleasure  of  the  board. 
''After  the  defendant  has  acted  upon  the  terms  of  the  order, 
and  expended  money  in  the  construction  of  the  road,  the 
board  could  not  rescind  or  recall  the  privilege  it  had  granted 
unless  the  company  failed  to  comply  with  the  terms  of  or 
conditions  of  the  grant."  In  view  of  this  decision  it  must 
be  regarded  as  essential  that  it  should  affirmatively  appear 
in  your  ordinance,  if  you  wish  to  reserve  this  power,  that  the 
privilege  granted  is  but  a  license  and  is  revocable  at  the 
pleasure  of  the  city  and  county.  In  granting  such  privilege 
it  is  within  your  discretion  to  impose  any  terms  that  you 
may  see  fit. 

Respectfully, 

Franklin  K.  Lane. 


Public  Grounds.— Board  of  Public  Works  Has  Jurisdiction  Over 
Driveways  Surrounding  the  City  Hall. 

December  12,  1900. 
The  Board   of   Public   Works. 

Gentlemen:  In  answer  to  your  inquiry  as  to  whether 
the  driveways  surrounding  the  City  Hall  are  under  the  juris- 
diction of  the  Park  Commission  or  the  Board  of  Public 
Works,  I  find  that  Section  1  of  Article  XIV  of  the  Charter 
places  "all  the  grounds  surrounding  public  buildings"  under 
the  control  and  management  of  the  Park  Commissioners. 
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The  word  "grounds"  is  of  indefinite  meaning.  It  is  said  in 
Section  6,  Article  XIV,  that  the  Commissioners  shall  have 
the  "exclusive  control,  management  and  direction  of  the 
aforesaid  parks,  squares,  avenues  and  grounds,  and  the  ex- 
clusive right  to  erect,  and  to  superintend  the  erection  of 
buildings  and  structures  thereon."  Literally,  therefore,  the 
Park  Commissioners  under  Sections  1  and  G,  supra,  would 
have  the  exclusive  right  to  erect  buildings  on  the  grounds 
surrounding  the  City  Hall,  which  absurdity,  of  course, 
could  not  have  been  the  intention  of  the  Charter-makers. 
By  Section  5,  Art.  XIV,  the  Park  Commissioners  are  em- 
powered to  adopt  ordinances  for  the  "regulation,  use  and 
government  of  the  aforesaid  parks,  squares,  avenues  and 
grounds"  for  breach  of  which  persons  may  be  convicted  of 
misdemeanor  and  punished  therefor.  If  the  Park  Commis- 
sion should  pass  an  ordinance  that  no  one  should  walk  in 
the  grounds  surrounding  public  buildings  after  seven 
o'clock  at  night  would  it  prevent  the  use  of  the  City  Hall 
after  that  hour?  It  certainly  would  if  the  Park  Commis- 
sioners' jurisdiction  extends  over  the  walks  about  the  City 
Hall. 

The  question  presented  here  I  would  resolve  in  favor  of 
giving  to  that  Board  which  has  the  control  of  the  building, 
the  control  of  the  walks  and  driveways  leading  thereto. 
These  walks  are  necessary  for  the  proper  use  of  the  build- 
ing; they  are  not  for  pleasure  or  ornament,  but  are  inci- 
dental to  the  building  as  means  of  ingress  and  egress.  It 
would  appear  reasonable,  therefore,  that  the  Board  of  Public 
Works,  which  has  charge  of  the  building,  should  also  have 
charge  of  the  walks  and  driveways  leading  to  the  doorways 
of  the  City  Hall. 

Respectfully, 

Franklin  K.  Lane. 
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Public  Streets. — Proposed    Dedication   of   Property   as    a   Public 
Street  Upon  Certain  Conditions  Named. 

December  13,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  By  your  Resolution  No.  937  it  appears  that 
Jean  Marie  Dupas  filed  a  petition  with  you  on  October  8, 
1900,  setting  forth  his  desire  that  the  municipality  should 
accept  from  him  the  dedication  or  conveyance  of  a  street  or 
alley  running  from  the  northerly  line  of  Broadway,  at  a  dis- 
tance of  1271/^  feet  east  of  Powell  street.  The  conditions 
of  the  conveyance  or  dedication  are  that  the  land  is  to  re- 
main a  street  forever  and  that  the  municipality  is  to  redeem 
the  land  from  sales  made  to  the  state  for  taxes.  Your  said 
resolution  requests  my  opinion  on  the  following  points: 
(1.)  ''Whether  the  city  and  county  can  accept  the  land 
in  question  under  the  terms  proposed.  (2.)  Whether  such 
an  acceptance,  under  the  circumstances,  would  perfect  the 
title  of  the  city  in  said  land." 

This  is  substantially  a  proposal  to  open  and  accept  a 
street  not  heretofore  public.  The  method  of  opening  new 
streets  is  laid  down  in  the  Charter  and  is  by  means  of  the 
well  known  system  of  district  assessment,  under  restrictions 
and  after  proceedings  therein  provided.  It  is  evident  that 
this  is  not  such  a  case.  The  question  would  then  arise 
whether  the  form  of  procedure  there  defined  is  exclusive  or 
whether  the  municipality  may  proceed  in  another  manner 
by  purchase  to  acquire  new  streets,  without  assessing  ad- 
joining or  district  property  owners  therefor,  but  paying  for 
the  same  out  of  the  public  treasury.  It  is  not  necessary  to 
enter  upon  a  discussion  of  this  question  at  the  present  time, 
for  this  case  presents  other  difficulties  which  alone  seem  suf- 
ficient to  dispose  of  it. 

The  land  here  proposed  to  be  set  apart  as  a  street  is  seven 
feet  wide  and  runs  parallel  to  Powell  street  and  distant  only 
127%  feet  therefrom.  The  Charter  provides  that:  "No 
street  hereafter  laid  out  shall  be  approved  or  become  a  pub- 
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lie  street  unless  the  same  be  at  least  fortj^  feet  in  width  and 
two  hundred  feet  distant  from  any  parallel  street."  (Sec. 
28,  Chap.  II,  Art.  VI.)  Other  requirements  are  also  made 
therein,  including  the  filing  of  a  map,  to  be  approved  by  the 
Board  of  Public  Works. 

Under  the  circumstances  it  is  perhaps  unnecessary  to 
reply  to  your  second  query.  It  will  be  noted,  however,  that 
no  abstract  of  title  accompanies  the  communication,  and 
without  such  abstract  it  is  impossible  to  state  what,  if  any, 
title  the  petitioner  has.  And,  secondly,  it  seems  plain  that, 
assuming  the  petitiftner  to  be  the  sole  owner,  the  only  title 
to  be  obtained  by  the  municipality  under  the  conditions  im- 
posed would  be  a  street  title,  being  but  an  easement,  and  not 
a  title  in  fee,  which  is  what  I  presume  you  mean  by  "a  per- 
fect title." 

Respectfully, 

Franklin  K.  Lane. 


Parliamentary  Practice. — Vote  Required  to  Amend  Bills  Pending 
Before  Board  of  Supervisors. 

December  U,  1900. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  974,  sub- 
mitting for  consideration  the  question: 

"Whether  or  not,  under  the  Charter,  a  majority  of  the 
members  of  the  Board  of  Supervisors  is  necessary  to  have  a 
resolution  or  ordinance  amended  prior  to  its  final  passage, 
or  whether  a  majority  of  a  quorum  only  is  requisite  to  carry 
said  amendment  prior  to  the  final  adoption  or  passage  of  a 
resolution  or  ordinance." 

The  Charter  provides  that  no  bill  shall  become  an  ordi- 
nance nor  resolution  be  adopted  unless  finally  passed  by  a 
majority  of  all  the  members  of  the  Board  and  the  votes 
taken  by  ayes  and  noes.     (Sec.  9,  Chap.  I,  Art.  11.)    This 
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law  governs  only  as  to  final  passage.  The  Charter 
is  silent  as  to  the  vote  required  upon  any  prelim- 
inary step  in  the  passing  of  a  bill.  The  general  rule 
of  parliamentary  practice  is  that  a  majority  of  a  quorum 
may  transact  any  business.  (See  People  vs.  Harrington,  63 
Cal.,  257;  Hutchinson  vs.  Belmar,  61  N.  J.  L.,  443,  449;  Bar- 
nert  vs.  Paterson,  48  N.  J.  L.,  395,  400.)  This  rule  has  been 
limited  by  the  Charter  so  that  the  Board  of  Supervisors  may 
not  finally  pass  a  bill  without  the  consent  of  a  majority  of 
the  full  membership  of  the  Board.  (See  also  Satterlee  vs. 
San  Francisco,  23  Cal.,  314;  Evanston  vs.  O'Leary,  70  111., 
App.  124.)  But  this  provision  of  the  Charter  does  not  ex- 
pressly or  by  implication  necessitate  the  consent  of  a  ma- 
jority of  the  full  membership  to  amend  a  pending  bill. 

Cushing,  in  his  ''Law  and  Practice  of  Legislative  Assemb- 
lies" (p.  709)  gives  the  rule  as  to  amendments,  etc.,  in  these 
words: 

"1826.  Every  question,  which  is  propounded  to  a  legisla- 
tive assembly  for  its  determination,  and  voted  upon  in  any 
of  the  manners  above  described,  receives  its  decision  accord- 
ing to  the  preponderance  of  the  votes,  which,  unless  some 
other  rule  is  expressly  prescribed,  as  there  usually  is  in  each 
assembly,  in  reference  to  particular  questions,  is  ordinarily 
effected  by  a  majority." 

"1827.  Where  more  than  the  ordinary  majority  is  re- 
quired, as  it  is,  for  example,  under  most  of  our  constitutions, 
to  take  the  initiatory  steps,  by  passing  resolutions  for  that 
purpose,  for  their  amendment,  and  for  the  passing  of  certain 
classes  of  bills,  all  questions  for  amending  such  resolutions 
and  bills,  except  amendments  from  the  other  branch,  and  all 
incidental  or  preliminary  questions  thereon,  short  of  the 
:final  question,  are  determinable  by  the  ordinary  majority." 

It  is,  without  doubt,  within  the  power  of  the  Board  to 
make  a  rule  that  all  amendments  to  pending  bills  shall  re- 
quire an  affirmative  vote  of  a  majority  of  the  members  of 
the  Board  before  such  amendment  can  be  declared  adopted. 
(Sec.  4,  Chap.  I,  Art.  II.)    But  I  find  nothing  in  the  Charter 
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which  makes  such  a  vote  necessary  upon  any  vote  other 
than  upon  the  final  passage  of  a  resolution  or  bill.  And  the 
reason  for  the  rule  would  seem  not  to  apply  to  amendments ; 
the  purpose  of  the  provision  being  to  make  it  impossible  to 
pass  an  ordinance  by  a  vote  of  any  less  than  a  majority  of 
the  Board,  whereas  the  amendment  of  a  bill  prior  to  being 
put  upon  final  passage  is  nothing  more  than  a  step  in  its 
progress  through  the  house  and  cannot  lead  to  the  making 
of  a  law  if  a  majority  of  the  Board  is  against  the  bill  as 
amended. 

Respectfully, 

Franklin  K.  Lane. 


Pensions. — Nature  of  Disability  Which  Must  be  Suffered  by  Mem- 
ber of  the  Fire  Department  to  Justify  Granting  of  Pension 
Under  Charter  Provisions. 

December  15,  1900. 

The  Board  op  Fire  Pension  Fund  Commissioners. 

Gentlemen:  In  your  communication  of  October  13,  1900, 
it  is  stated  that  you  are  in  doubt  "whether  the  pension  of  a 
fireman  who  has  been  retired  for  physical  disability  shall 
cease  where  such  fireman  is  able  to  engage  in  another  oc- 
cupation, or  actually  earns  his  living  at  such  occupation, 
even  though  he  is  unable  to  perform  the  duties  required  of  a 
fireman  and  for  this  reason  cannot  be  reinstated  in  the  de- 
partment." And  also  whether  a  fireman  shall  be  retired  on 
a  pension  where  he  is  unable  to  perform  his  duties  in  the 
department  but  is  reasonably  well  fitted  for  the  duties  of 
another  business  or  occupation  and  able  to  earn  his  living  in 
another  calling. 

Section  4,  Chapter  VII,  Article  IX  of  the  Charter  reads 
as  follows :  "Any  member  of  the  Fire  Department  who  shall 
become  physically  disabled  by  reason  of  any  bodily 
injury    received    in    the    performance    of    his  duty,    upon 
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his  filing  with  the  Commissioners  a  verified  petition 
setting  forth  the  facts  constituting  such  disability 
and  the  cause  thereof,  accompanied  by  a  certificate 
signed  by  the  Chief  of  the  Fire  Department,  the 
Captain  of  the  Company  to  which  he  belongs,  and 
by  two  regularly  certificated  physicians  of  the  city  and 
county,  recommending  his  retirement  upon  a  pension  on  ac- 
count of  such  disability,  may  be  retired  from  the  department 
upon  an  annual  pension  equal  to  one-half  of  the  amount  of 
salary  attached  to  the  rank  which  he  may  have  held  three 
years  prior  to  the  date  of  such  retirement,  to  be  paid  to  him 
during  his  life  and  to  cease  at  his  death.  In  case  his  disabil- 
ity shall  cease  his  pension  shall  cease,  and  he  shall  be  re- 
stored to  the  service  in  the  rank  he  occupied  at  the  time  of 
his  retirement." 

This  provision  is  an  adaptation  of  the  previously  existing 
pension  act  governing  the  Police  Department.  Its  language 
is  very  broad  and  unlike  most  of  the  pension  acts,  federal 
and  state,  the  Charter  makes  no  distinction  between  total 
permanent  disability  and  partial  permanent  disability.  The 
physical  disability  for  which  a  pension  is  allowed,  is,  in  my 
judgment,  such  disability  as  unfits  the  petitioner  for  the 
performance  of  duty  in  the  Fire  Department.  He  may  be 
able  to  perform  other  duties  or  engage  in  some  other  occupa- 
tion, nevertheless,  so  long  as  he  remains  unable  to  perform 
the  duties  of  an  oflQcer  or  member  of  the  Fire  Department 
he  is  entitled  to  receive  a  pension.  This  rule,  however,  gov- 
erns only  where  the  disability  results  from  bodily  injuries 
received  in  the  performance  of  duty. 

The  Department  of  the  Interior  has  held  that  disabilities 
''incurred  during  service  and  in  line  of  duty  are  pensionable 
without  regard  to  capacity  to  earn  a  support  and  are  graded 
without  reference  to  this  condition."  (Decision  of  Dept.  of 
Int.,  Vol.  7,  p.  4.) 

Under  another  decision  of  the  same  Department  of  the 
Federal  Government  "a  soldier  or  sailor  is  deemed  totally 
disabled  for  performing  the  duties  of  a  soldier  or  sailor 
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when  his  disabilities  due  to  his  military  or  naval  service 
incurred  or  received  in  line  of  duty,  are  equal  to  the  an- 
chylosis of  an  ankle  or  wrist  or  other  equivalent  disability 
which  would  incapacitate  him  for  the  performance  of  the  active 
duties  of  a  soldier  or  sailor."  (Decision  of  Department  of  In- 
terior, Vol.  8,  p.  10.) 

A  recent  New  York  case  (People  vs.  York,  64  N.  Y.  S.,  736) 
presents  the  following  remarkable  facts:  A  New  York 
City  policeman  was  placed  upon  the  pension  roll  of  that 
city  for  permanent  disability.  He  then  became  entitled  to  a 
pension  for  the  remainder  of  his  natural  life.  Later  he 
moved  to  New  Utrecht  and  became  a  police  captain.  New 
Utrecht  was  consolidated  with  Brooklyn  and  he  thus  became 
a  member  of  the  Brooklyn  police  force.  Brooklyn  was  con- 
solidated into  Greater  New  York,  and  thus  the  New  York 
pensioner  became  again  an  active  member  of  the  New  York 
police  force.  The  court,  after  reviewing  these  facts,  held 
that  the  police  officer  was  entitled  to  pay  as  such  and  also 
to  his  pension,  saying:  "The  act  of  granting  the  pension  in 
no  wise  limited  exertions  which  the  relator  might  thereafter 
put  forth  to  add  to  his  income,  nor  did  it  circumscribe  the 
character  of  employment  in  which  he  might  engage.  He 
was  as  free  to  act  in  these  respects  as  though  he  was  in 
receipt  of  no  pension,  so  far  as  any  limitation  by  this  act 
was  concerned,  or  otherwise." 

The  farcical  situation  presented  in  the  above  case  could 
not  result  under  the  Charter,  as  it  is  therein  expressly 
provided  that  upon  the  ceasing  of  the  disability  the  pension 
shall  cease.  But  the  reasoning  of  the  court  is  directly  ap- 
plicable to  the  provision  of  the  Charter  we  are  considering. 
There  is  no  limitation  in  our  law  upon  the  efforts  which  a 
pensioner  may  put  forth  to  add  to  his  income,  nor  is  there 
any  requirement  that  in  order  to  receive  a  pension  a  mem- 
ber of  the  department  must  be  unable  to  support  himself 
otherwise. 

If  a  member  of  the  department  should  by  fortunate  invest- 
ment or  inheritance  become  possessed  of  sufficient  income 
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to  support  himself  it  is  not  to  be  contended  that  thereby  he 
loses  his  right  to  a  disability  pension  for  injuries  received 
in  the  course  of  duty.  This  test  seems  to  me  conclusive  as 
to  the  intent  of  the  law.  The  pension  is  not  to  be  given  be- 
cause the  petitioner  is  unable  to  live  without  it.  Nor  is  it 
to  be  withheld  because  he  is  able  to  live  independent  of  it. 
This  interpretation  is  upheld  by  the  last  sentence  of  the 
Charter  provision  quoted — "In  case  his  disability  shall 
cease,  his  pension  shall  cease,  and  he  shall  be  restored  to 
the  service  in  the  rank  he  occupied  at  the  time  of  his  re- 
tirement." This  clearly  contemplates  that  the  disability  for 
which  pensions  may  be  granted  shall  be  such  disability  as 
renders  the  injured  member  of  the  force  unfitted  for  service 
in  the  Fire  Department. 

Respectfully, 

Franklin  K.  Lane. 


Public  Schools. — Authority  of  Board  of  Education  to  Approve  De- 
mand of  Superintendent  of  Schools  for  Certain  Expenses  In- 
curred under  Section  1533,  Political  Code. 

December  29,  1900. 
The  Board  op  Supervisors. 

Gentlemen:  In  am  in  receipt  of  Resolution  No.  1004 
which  reads  as  follows:  "Whereas,  the  Superintendent  of 
Public  Schools  of  this  city  and  county  has  made  a  demand 
on  this  Board  to  audit  his  claim  for  |11.50  for  expenses  in- 
curred by  him  while  in  attendance  upon  the  convention  of 
County  Superintendents  of  Schools,  recently  held  at  San 
Jose,  the  said  sum  to  be  allowed  from  the  school  fund;  Re- 
solved, that  the  City  Attorney  be  and  is  hereby  requested 
and  directed  to  furnish  this  Board  with  an  opinion  as  to 
whether  said  Board  has  the  authority  to  audit  or  allow  said 
demand." 

Section  1533  of  the  Political  Code  empowers  the  State 
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Superintendent  of  Public  Instruction  to  call  biennially  a 
convention  of  the  county  and  city  superintendents  for  the 
discussion  of  school  affairs,  and  it  is  made  the  duty  of  such 
oflScials  to  attend  such  convention.  *'The  actual  expenses 
of  the  County  Superintendents  attending  the  convention 
shall  be  allowed  by  the  Board  of  Supervisors  and  paid  out 
of  the  same  fund  as  the  salary  of  the  County  Superin- 
tendents is  paid;  the  actual  expenses  of  the  City  Superin- 
tendents attending  the  convention  shall  be  allowed  out  of 
the  same  fund  as  the  salary  of  such  City  Superintendents  is 
paid." 

This  act  is  in  force  in  this  city  and  county  and  the  duty 
therein  imposed  is  recognized  by  the  Charter.  (Sec.  5, 
Chap.  IV,  Art.  VII.)  The  Superintendent  of  Schools  is  en- 
titled to  reimbursement  for  his  actual  expenses  in  attending 
such  convention.  Inasmuch  as  the  Charter  provides  that 
all  demands  payable  out  of  the  Common  School  Fund  shall 
be  approved  by  the  Board  of  Education  (Sub.  10,  Sec.  1, 
Chap.  Ill,  Art.  VII),  and  as  all  the  salaries  of  the  depart- 
ment are  payable  out  of  the  Common  School  Fund  (Sub.  9, 
Sec.  1,  Chap.  Ill,  Art.  VII),  it  would  appear  that  the  ap- 
proval of  the  Board  of  Education  is  necessary  to  the  pay- 
ment of  such  a  demand  as  is  here  under  consideration.  In 
order  to  save  any  question  upon  this  matter,  I  would  ad- 
vise therefore  that  after  the  approval  by  your  Board  of 
such  demand,  it  be  also  approved  by  the  Board  of  Edu- 
cation. 

Respectfully, 

Franklin  K.  Lane. 
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Transportation  Claims. — Power  of  Supervisors  to  Allow  Demands 
for  Street  Car  Fare,  While  on  Public  Business. 

December  SI,  1900. 
The  Board  of  Supervisors. 

Gentlemen  :  I  am  in  receipt  of  Eesolution  No.  1049,  mak- 
ing inquiry  as  to  the  legality  of  certain  claims  for  transpor- 
tation presented  to  your  Board  and  whether  the  Charter  in 
any  way  requires  their  payment. 

The  first  claim  is  that  of  George  W.  Button  of  the  Public 
Works  Department  for  car  fare,  while  in  the  service  of  the 
city  during  the  month  of  August.  As  this  department  has 
no  means  of  transportation  at  its  disposal  suitable  for  the 
conveyance  of  street  work  inspectors,  surveyors,  etc.,  it  has 
been  the  custom,  so  I  am  informed,  for  the  city  to  pay  the 
actual  transportation  expenses  of  such  employees  so  as  to 
economize  in  the  time  of  employees.  There  is,  of  course,  no 
means  by  which  employees  can  be  compelled  to  pay  their 
own  car  fare  while  on  the  city's  business.  Whether  the  city 
will  pay  such  expenses  or  not  is  a  matter  wholly  within  the 
discretion  of  the  Board  of  Supervisors.  There  is  nothing  il- 
legal in  such  expenditures.  They  are  incidental  to  the  con- 
duct of  public  business. 

What  is  said  above  applies  to  all  claims  presented, 
except  that  of  the  Board  of  Health,  which,  under  the  Char- 
ter, has  "exclusive  control  and  disposition  of  all  expendi- 
tures necessary  in  the  institutions  under  its  control."  (Sec. 
3,  Art.  X.)  If  the  demand  presented  by  the  Board  of  Health 
is  for  an  expenditure  necessary  in  the  conduct  of  the  insti- 
tutions under  the  care  of  such  Board,  such  expenditures  are 
not  subject  to  the  control  of  your  Board.  (See  opinion 
dated  February  13,  1900.) 

Respectfully, 

Franklin  K.  Lane. 
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Street  Work. — Expense  of  Resetting  Corner  Cesspools  and  Curb- 
ings  and  Doing  Other  Work  Upon  Unaccepted  Streets,  to  be 
Borne  by  Property  Owners,  and  Not  by  Municipality. 

January  7,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  1141  in 
which  is  presented  the  question:  "Whether  the  city  and 
county  may  be  charged  with  any  part  of  the  expense  in- 
curred in  resetting  the  corner  cesspools  and  curbings  at  the 
crossings  of  unaccepted  streets,  or  for  the  performance  of 
any  other  street  work  when  resulting  from  the  reduction  of 
the  width  of  sidewalks  on  said  streets." 

The  Charter  in  Section  8,  Chapter  II  of  Article  VI  pro- 
vides that  ''the  expense  of  all  work  or  improvement  done 
upon  any  part  of  said  streets,  lanes,  alleys,  places  or  courts 
under  the  order  of  the  Supervisors  shall  be  borne  and  paid 
as  follows :  First — the  city  and  county  shall  pay  out  of  the 
General  Fund  the  expense,  (a),  of  all  work  done  on  streets, 
crossings  and  intersections  of  streets  that  have  been  or  may 
be  accepted  by  the  city  and  county,  after  the  acceptance  of 
the  same,  and  all  repairs  and  improvements  deemed  of 
urgent  necessity  that  may  be  made  upon  the  public  streets 
and  highways;  (b),  of  all  work  done  in  front  of,  or  that  may 
be  assessed  to,  property  owned  by  the  city  and  county  or  by 
any  department  thereof;  (c),  of  all  work  done  in  front  of,  or 
that  may  be  assessed  to,  property  owned  by  the  United 
States." 

This  provision  is  not  only  a  grant  of  power  to  the  city 
p^^d  county,  but  is  likewise  a  limitation  as  to  expenditures 
for  street  work.  It  is  only  after  a  street  has  been  accepted 
that  the  city  may  pay  for  improvements  thereon,  except 
such  repairs  and  improvements  as  are  deemed  of  urgent 
necessity.  The  great  body  of  street  improvements  falls 
within  the  second  subdivision  of  Section  8,  which  reads: 
"The  expense  of  all  sewers,  cesspools,  manholes,  culverts 
and  drains,  and  of  all  grading,  planking,  macadamizing,  pav- 
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ing,  piling  and  capping  any  street,  or  portion  thereof,  and 
all  curbs  thereon,  and  of  all  work  done  on  sidewalks,  shall 
be  assessed  upon  the  lands  within  the  block  or  blocks  adja- 
cent thereto  as  herein  provided,  except  where  by  an  assess- 
ment district  it  may  be  provided  otherwise." 

I  find  no  provision  in  the  Charter  under  which  the  city 
may  lawfully  pay  for  street  work  upon  an  unaccepted  street 
unless  such  work  is  a  matter  of  urgent  necessity.  To  so 
construe  the  Charter  as  to  make  it  possible  to  pave,  sewer 
or  otherwise  improve  an  unaccepted  street  at  the  expense 
of  the  city,  would  be  ruinous  to  the  whole  purpose  and  de- 
sign of  the  street  law,  which  is  to  make  improvements  upon 
unaccepted  streets  a  burden  upon  the  property  directly  bene- 
fited. The  distinction  between  accepted  and  unaccepted 
streets  would  be  obliterated  were  such  construction  to  be 
given  as  permitted  the  city  to  use  its  funds  for  the  improve- 
ment of  all  streets  alike. 

Respectfully, 

Franklin  K.  Lane. 


Claims  Against  City. — Board  of  Supervisors  Without  Authority  to 
Approve  Demands  of  Sheriffs  of  Other  Counties  for  Fees  and 
Mileage  When  Service  Has  Not  Been  Made. 

January  30,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  Resolution  No.  939  submits  for  my  consid- 
eration two  questions :  "(1.)  Has  this  Board  authority  to  ap- 
prove the  claims  of  Sheriffs  of  other  counties  for  services 
and  mileage  in  their  endeavors  to  serve  witnesses  in  crim- 
inal cases  with  subpoenas  to  appear  before  the  criminal 
courts  of  this  city  and  county,  in  cases  where  said  Sheriffs 
do  not  succeed  in  serving  the  subpoena?  (2.)  If  this  Board 
has  such  authority,  what  rule  should  guide  it  in  determin- 
ing the  amount  of  compensation  to  which  said  Sheriffs  are 
entitled?" 
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The  Fee  Bill  of  1895  (Stats.  1895,  p.  269),  provides  that 
the  Sheriff  shall  charge  and  collect  for  "subpoenaing  wit- 
ness, including  copy  of  subpoena,  each,  twenty-live  cents" 
and  "for  traveling  in  the  service  of  any  paper  required  by 
law  to  be  served,  for  each  mile  actually  and  necessarily 
traveled,  one  way  only,  fifteen  cents,  when  such  travel  can 
be  made  by  rail;  in  other  cases,  twenty-five  cents.  No  con- 
structive mileage  to  be  allowed." 

The  question  as  to  whether  a  Sheriff  is  to  be  allowed 
mileage  when  there  is  no  service  performed  has  been  before 
the  Supreme  Court  of  this  state  in  the  cases  of  Broughton 
vs.  Santa  Barbara,  65  Cal.,  257,  and  Overall  vs.  County  of 
Tulare,  100  Cal.,  61.  In  the  former  case  the  provision  of  the 
statute  allowing  the  Sheriff  mileage  read  as  follows :  "Fop 
every  mile  necessarily  traveled,  in  going  only,  in  executing 
any  warrant  of  arrest,  subpoena  or  venire,  bringing  up  a 
prisoner  on  habeas  corpus  .  .  .  for  mileage  in  any  crim- 
inal case  or  proceeding,  provided  that  in  serving  a  subpoena 
or  venire  when  two  or  more  jurors  or  witnesses  live  in  the 
same  direction,  but  one  mileage  shall  be  charged,  thirty 
cents."  This  same  provision  was  considered  in  Overall  vs. 
Tulare,  supra.  In  both  cases  the  Sheriff  had  sued  on  a  de- 
mand for  mileage  for  miles  traveled  in  an  unsuccessful  ef- 
fort to  serve  a  warrant  of  arrest.  In  both  cases  it  was  held 
that  the  Sheriff  was  not  entitled  to  recover.  In  the  Brough- 
ton case,  the  court  quotes  from  the  case  of  Ex  parte  Wyles, 
6  Denio,  658,  as  follows:  "The  rule  is  probably  without  ex- 
ception, that  no  fees  are  allowed  to  any  officer  for  traveling 
in  order  to  serve  process,  unless  the  service  is  actually  made, 
I  think  the  principle  is  entirely  settled,  and  it  is,  moreover, 
one  of  sound  policy.  It  excites  to  vigilance  and  fidelity, 
whereas  the  opposite  rule  would  afford  a  strong  temptation 
to  remissness  and  fraud." 
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These  cases  are  determinative  of  the  first  question  sub- 
mitted and  make  any  discussion  of  the  second  question  un- 
necessary. 

Respectfully, 

Franklin  K.  Lane. 


Public  Schools.— Teacher  in  Night  School  Not  An  Officer  of  City 
and  County. — Justice  of  Peace  May  be  Teacher  Without  In- 
fringing Charter  Rule. 

February  1,  1901. 
The  Board  of  Education. 

Gentlemen  :  You  request  an  opinion  as  to  the  nature  of 
the  position  occupied  by  Justice  of  the  Peace  John  R.  Dan- 
iels in  the  School  Department,  with  reference  to  Sec.  4  of 
Art.  XVI  of  the  Charter,  Mr.  Daniels  being  an  assistant 
teacher  in  the  Commercial  Department  of  the  Lincoln 
Evening  School. 

The  Charter  provides  (Sec.  4,  Art.  XVI),  that  "any  person 
holding  a  salaried  office  under  the  city  and  county,  whether 
by  election  or  appointment  who  shall,  during  his  term  of  of- 
fice hold  or  retain  any  other  salaried  ofiice  under  the  gov- 
ernment of  the  United  States,  or  of  this  state,  or  who  shall 
hold  any  other  salaried  office,  connected  with  the  govern- 
ment of  the  city  and  county,  or  who  shall  become  a  member 
of  the  Legislature,  shall  be  deemed  to  have  thereby  vacated 
the  office  held  by  him  under  the  city  and  county." 

A  teacher  in  the  public  schools  is  not  an  officer,  but  is  an 
employee.  (Kennedy  vs.  Board  of  Education,  82  Cal.,  483, 
487;  Marion  vs.  Board  of  Education,  97  Cal.,  606;  Butler  vs. 
Regents,  32  Wis.,  124,  131.)  It  is  by  virtue  of  this  distinc- 
tion between  office  and  employment  that  elected  teachers  are 
not  subject  to  arbitrary  removal  at  the  pleasure  of  the  ap- 
pointing power,  the  Board  of  Education.  (See  Sec.  16,  Art. 
XX,  Constitution;  Patton  vs.  Board  of  Health,  127  Cal.,  388, 
395.)     A  teacher's  position  being  legally  the  subject  of  con- 
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tract  and  not  an  oflSce,  it  follows  that  a  school  teacher  is 
not  a  "salaried  officer  under  the  city  and  county,"  or  an 
officer  at  all. 

It  does  not  follow,  however,  that  a  teacher,  or  that  any 
employee  may  occupy  two  positions  which  conflict  with  one 
another,  either  as  to  duties  or  as  to  hours  of  employment. 
This  is  true,  independent  of  the  Charter.  So  far  as  I  am 
informed,  there  is  no  such  conflict  between  either  the  duties 
or  the  hours  of  labor  of  a  Justice  of  the  Peace  and  a  teacher 
of  an  evening  school  under  existing  regulations. 

Respectfully, 

Franklin  K.  Lane. 


Publication. — Necessary  as  to  Resolutions  Directing  Payment  of 
Demands  Upon  Urgent  Necessity  Fund. 

February  11,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  You  request  my  opinion  as  to  "whether  or 
not  demands  drawn  upon  the  Urgent  Necessity  Appropria- 
tion in  sums  exceding  |500  need  be  passed  for  printing,  that 
is  to  say,  must  the  resolution  authorizing  the  expenditure 
be  published  in  the  official  newspaper  for  five  days  prior  to 
final  passage?  or,  did  the  publication  of  the  'Budget,'  which 
contained  the  Urgent  Necessity  Appropriation  suffice?" 

The  Charter  provision  requiring  the  publication  of  such 
resolutions  as  you  refer  to  is  found  in  Section  19  of  Chapter 
I,  Article  II,  and  reads  as  follows:  "All  resolutions  direct- 
ing the  payment  of  money  other  than  salaries  or  wages, 
when  the  amount  exceeds  five  hundred  dollars,  shall  be  pub- 
lished for  five  successive  days  (Sundays  and  legal  holidays 
excepted)  in  the  official  newspaper." 

The  object  of  the  publication  of  such  resolutions  seems  to 
be  twofold,  first,  to  give  the  members  of  the  Board  abundant 
notice  of  the  proceeding,  thereby  preventing  mistake  or  lack 
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of  full  consideration,  and  secondly,  to  advise  all  persons  in- 
terested, including  the  public,  of  the  precise  manner  in 
which  the  municipality  is  expending  its  funds. 

It  is  manifest  that  if  no  publication  were  made  of  such 
resolutions  these  objects  could  not  otherwise  be  insured. 
The  language  covering  this  subject  is  very  broad  and  there 
is  no  exception  as  to  expenditures  from  the  Urgent  Neces- 
sity Appropriation.  Why,  then,  should  there  be  any  ques- 
tion as  to  the  application  of  the  provision  to  resolutions  af- 
fecting the  appropriation? 

The  Charter  permits  thirty-six  thousand  dollars  to  be  ap- 
propriated for  urgent  necessities.  (Sec.  8,  Chap.  I,  Art.  III.) 
If  the  publication  of  this  item  in  the  budget  be  the  only 
publication  required  for  the  expenditure  of  this  money,  as 
suggested  in  your  communication,  it  would  be  possible  that 
$36,000  might  be  expended  in  large  amounts,  or,  perhaps,  as 
a  whole,  without  any  of  the  precautions  afforded  by  publi- 
cation, and  which  are  thrown  about  all  other  expenditures 
exceeding  five  hundred  dollars  over  which  your  Board  has 
discretionary  control.  Such  a  conclusion  is  immediately 
seen  to  be  out  of  harmony  with  the  general  intention  of 
the  Charter-framers,  as  expressed  in  that  instrument. 

Again,  if  the  publication  of  the  amount  of  the  appropria- 
tion for  urgent  necessities  in  the  budget  be  sufficient,  why 
would  not  such  publication  be  sufficient  for  other  appropria- 
tions as  well?  All  the  city's  funds  are  equal  to  the  sum 
of  the  appropriations  in  the  budget.  If,  then,  the  publica- 
tion of  the  budget  is  a  publication  of  the  proposed  disburse- 
ment, there  are  no  funds  left  upon  which  Section  19  of  the 
Charter  above  referred  to,  can  operate,  and  the  requirement 
for  publication  of  the  resolutions  therein  mentioned  would 
be  idle  and  of  no  effect.  The  rules  of  statutory  construction 
forbid  such  an  interpretation  as  would  leave  the  section  in- 
operative. If  there  is  any  reasonable  construction  which 
permits  all  parts  of  the  law  to  operate,  such  construction  is 
to  be  preferred. 

As  stated  above,  one  of  the  objects  of  publication  appears 
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to  be  to  advise  the  public  of  the  precise  manner  in  which 
their  funds  are  being  disbursed.  In  the  case  of  many  of 
the  appropriations  made  in  the  budget,  there  is  a  more  or 
less  definite  specification  as  to  the  objects  to  which  the 
moneys  of  such  appropriation  will  be  devoted,  and  the  pub- 
lic are  therefore  partly  advised  in  such  instances.  But  in 
the  case  of  the  Urgent  Necessity  Appropriation,  there  is  no 
indication  whatever  as  to  the  objects  upon  which  this  money 
will  be  spent,  and  therefore  it  would  seem  particularly  ap- 
propriate that  there  should  be  public  notification  by  news- 
paper publication  of  expenditures  therefrom.  There  is  con- 
siderable latitude  for  discretion  in  your  Board  as  to  the 
nature  of  the  demands  drawn  against  this  fund  or  appropria- 
tion. It  was,  perhaps,  in  view  of  this  fact,  that  the  Charter 
only  permits  an  expenditure  therefrom  after  a  five-sixths 
vote  of  all  the  members  of  the  Board,  approved  by  the 
Mayor.  In  any  event,  it  is  plain  that  care  was  taken  to  pro- 
vide precautions  and  checks  against  any  hasty  or  unadvised 
use  of  the  money.  And  such  being  the  case,  I  am  of  the 
opinion  that  the  publication  of  resolutions  calling  for  the 
expenditure  of  more  than  five  hundred  dollars  thereof  ought 
not  to  be  neglected. 

Respectfully, 

Feanklin  K.  Lane. 


Franchises. — Bay  and  Coast  Railway  Company. — Right  to  Operate 
and  Maintain  Steam  Railroad  Over  Public  Streets,  Not  Sub- 
ject to  Open  and  Public  Competition. 

February  11,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  Bill  No.  298,  granting  a  franchise  to  the 
Bay  and  Coast  Railway  Company  to  operate  and  maintain 
'I  steam  railroad  over  certain  streets,  has  been  submitted  to 
me  with  a  request  for  my  opinion  upon  the  following  ques- 
tions:   "First,  is  the  bill  as  drafted  in  legal  form?      Sec- 
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ond,  has  the  Board  of  Supervisors  the  legal  right  to  grant 
such  franchise?  Third,  is  the  method  of  procedure  now  be- 
ing pursued  by  the  Board,  in  granting  said  franchise,  the 
correct  method,  and  if  not,  what  are  the  proper  steps  nec- 
essary to  legally  grant  said  franchise?" 

1.  The  bill  appears  to  be  in  legal  form. 

2.  That  the  Board  has  the  right  to  grant  such  a  franchise 
I  have  held  in  opinions  dated  April  11,  1900,  May  19,  1900 
and  December  5,  1900.  (See  also  Dubach  vs.  Hannibal  and 
St.  Joseph  By.  Co.,  89  Mo.,  483;  Moses  vs.  Pittsburg,  21  111., 
516;  Kistner  vs.  Indianapolis,  100  Ind.,  210;  New  Albany  vs. 
O'Daily,  13  Ind.,  353.) 

3.  That  the  procedure  here  followed,  namely  by  direct 
grant  without  submitting  the  franchise  to  open  and  public 
competition,  is  the  procedure  required  by  law  has  been 
held  in  opinion  dated  December  5,  1900. 

I  do  not  undertake  to  pass  upon  the  various  provisions  of 
the  Bill,  but  take  the  liberty  of  suggesting  that  you  change 
the  language  of  the  third  paragraph  dealing  with  the  paving 
of  the  streets  by  the  railroad  company,  so  as  to  conform 
more  perfectly  to  Subdivision  28,  Section  1,  Chapter  II,  Ar- 
ticle II,  of  the  Charter. 

Respectfully, 

Franklin  K.  Lane. 


Interpreters  for  Insanity  Commissioners. 

February  18,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  Answering  request  presented  in  Resolution 
No.  1082:  In  my  opinion,  your  Board  does  not  have  the 
power  to  allow  the  demands  of  Japanese  interpreters  for 
services  rendered  in  cases  before  the  Insanity  Commission- 
ers.    (See  Hilton  vs.  Curry,  124  Cal.,  84;  Birch  vs.  Phelan, 
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127  Cal.,  49;  Opinion  of  City  Attorney,  dated  March  22, 
1900.) 

Respectfully, 

Franklin  K.  Lane. 


Trust  Funds. — Liability  of    Municipality  as  to   Funds  Deposited 
With  Treasurer  Under  Section  1691,  Code  of  Civil  Procedure. 

February  25,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  Your  Resolution  No.  1241  recites  that  the 
sum  of  1643.70  is  claimed  to  have  been  paid  into  the  City 
Treasury  in  1896,  under  order  of  court  and  in  trust  for  cer- 
tain legatees  of  Margaret  Sullivan,  deceased,  and  requests 
my  opinion  "as  to  the  power  of  the  Board,  if  it  is  satisfied 
that  the  payment  of  the  sum  named  was  actually  made  into 
the  Treasury,  to  order  the  refunding  of  said  sum  to  the 
petitioner,  and  if  the  Board  has  such  power  to  designate  the 
fund  from  which  it  shall  be  paid." 

It  appears  that  the  facts  in  the  case  are  still  undeter- 
mined by  your  Board.  My  conclusion,  therefore,  must  re- 
late to  what  you  may  find  to  be  the  existing  facts.  While 
it  is  difficult,  under  such  circumstances,  to  fully  answer  your 
inquiry,  I  endeavor  herein  to  cover  as  many  different  states 
of  facts  as  possible. 

1.  If  you  find  that  the  money  is  actually  in  the  City 
Treasury  and  that  the  city  was  charged  with  a  trust  regard- 
ing the  same,  then  it  is  not  only  within  your  power,  but  it 
is  your  duty  to  execute  such  trust  by  providing  for  the 
proper  application  of  such  trust  funds. 

2.  If  you  find  that  the  money  was  actually  paid  into  the 
Treasury  charged  with  such  trust,  but  you  are  unable  to 
locate  or  identify  it  at  present,  then  upon  presentation  of 
the  particular  facts,  I  shall  be  pleased  to  advise  you  further. 

Regarding  the  two  foregoing  contingencies,  I  am  free  to 
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say  that  the  statute  under  which  trusts  of  this  kind  are 
provided  for,  has  not  been  called  to  my  attention. 

3.  If  you  do  not  find  that  this  money  was  paid  into  the 
Treasury  and  charged  with  a  trust  on  the  part  of  the  muni- 
cipality, but  that  it  was  paid  to  some  city  official  who  was 
personally  charged  with  a  trust  regarding  the  same,  then 
the  obligation,  if  any,  rests  upon  such  official  and  not  upon 
the  municipality,  and  you  have  no  power  in  the  premises, 
the  officer  in  such  case  not  being  the  agent  of  the  munici- 
pality. (Liebman  vs.  San  Francisco,  11  Sawyer,  (U.  S.  Cir- 
cuit Court),  147,  and  cases  cited  on  page  168  thereof;  Pacific 
Mut.  Life  Ins.  Co.  vs.  San  Diego  Co.,  112  Cal.,  314;  Dillon 
on  Municipal  Corporations,  Section  974.) 

In  case  you  find  that  said  money  was  paid  to  the  County 
Treasurer  in  1896,  under  Section  1691  of  the  Code  of  Civil 
Procedure,  I  am  of  the  opinion  that  it  falls  into  the  class 
last  mentioned,  in  which  event  the  municipality,  as  a  cor- 
poration, is  not  liable  therefor,  but  such  Treasurer  would  be 
liable  upon  his  official  bond,  and  also  any  subsequent  Treas- 
urer into  whose  hands  the  money  might  come. 

Respectfully, 

Franklin  K.  Lane. 


Street  Work. — Power  of  Supervisors  to  Pave  Accepted  Streets. — 
Bond  for  Maintenance. — Alternative  Bids. — Uncertainty  in 
Specifications. 

February  21,  1901. 
The  Board   of  Public  Works. 

Gentlemen:  Your  communication  of  the  14th  inst.,  re- 
questing my  opinion  on  nine  points  enumerated  therein  re- 
garding proposed  street  work,  and  having  special  reference 
to  three  official  publications,  namely,  Ordinance  214  of  the 
Board  of  Supervisors;  Advertisement  for  Proposals,  pub- 
lished by  your  Board  January  25,  1901,  and  Award  of  Con- 
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tract  being  Resolution  No.  523  of  your  Board.  All  of  these 
publications  concern  the  repairing  of  Sacramento,  Clay  and 
Washington  streets,  between  Montgomery  and  Sansome 
streets. 

1.  Your  first  inquiry  is  whether  "the  Supervisors,  upon 
recommendation  of  the  Board  of  Public  Works  to  that 
effect,  have  legal  power  to  order  that  certain  street  work 
in  question  done  .  .  .  and  the  expense  thereof  to  be 
paid  by  the  city  and  county." 

In  my  opinion  the  Supervisors,  with  your  recommenda- 
tion, have  power  to  order  street  work  done  on  accepted 
streets  and  the  expense  thereof  made  a  charge  upon  the 
municipal  treasury. 

Section  1,  Chapter  II  and  Article  VI  of  the  Charter  pro- 
vides regarding  the  streets  that  the  Supervisors  are  em- 
powered ''to  order  to  be  done  therein  and  thereon  any  and 
all  street  work  and  street  improvements,"  under  the  pro- 
ceedings thereinafter  described.  The  succeeding  section 
provides  that  no  street  work  shall  be  done  unless  upon  writ- 
ten application,  except  as  to  work  the  expense  of  which 
is  to  be  paid  by  the  city  and  county,  which  latter  work  may 
be  ordered  by  the  Supervisors  upon  the  recommendation  of 
your  Board  alone.  Section  8  of  the  same  chapter  provides 
for  the  expense  thereof  in  these  terms:  "The  city  and 
county  shall  pay  out  of  the  General  Fund  the  expense;  (a), 
of  all  work  done  on  streets  .  .  .  that  have  been  or  may 
be  accepted  by  the  city  and  county  after  the  acceptance  of 
the  same."  And  Section  23,  referring  to  accepted  streets, 
states,  that  hereafter  (that  is  after  acceptance)  such  street 
or  portion  of  street  shall  be  kept  in  repair  and  improved  by 
the  city  and  county." 

It  would  seem,  therefore,  that  if  these  streets  or  portion 
of  streets  have  been  accepted,  the  Supervisors  have  power 
to  provide  for  their  improvement,  and  the  expense  thereof 
may  be  borne  by  the  municipality. 

2.  Your  second  and  ninth  questions  cover  the  same  sub- 
ject matter  and  may  be  answered  together.     It  appears  from 
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your  advertisement  for  proposals  that  a  bond  is  demanded 
for  the  faithful  performance  of  the  work,  and  that  a  second 
and  additional  bond,  to  be  executed  by  a  surety  company 
and  approved  by  the  Mayor,  is  also  required,  ''guaranteeing 
the  maintenance  of  said  work  in  good  condition  for  a  period 
of  ten  years."  You  inquire  as  to  the  validity  of  the  demand 
for  this  second  "maintenance"  bond.  There  is  no  provision 
for  such  a  bond  in  the  Charter  or  elsewhere  and  it  is  clearly 
unauthorized.  This  proposition  has  been  squarely  decided 
by  our  Supreme  Court  on  at  least  three  occasions.  (Brown 
vs.  Jenks,  98  Cal.,  10,  12;  Burnett  vs.  Llewelyn,  32  Pac. 
Eep.,  702;  Alameda  M.  Co.  vs.  Pringle,  130  Cal.,  226.) 

In  the  first  case  the  court  said:  "The  specifications  re- 
ferred to  required  the  contractor  to  give  a  bond  with  sure- 
ties, conditioned  'for  keeping  the  streets  so  improved  in 
thorough  repair  for  the  term  of  five  years  from  the  comple- 
tion of  the  contract  .  .  .  '  It  is  contended  that  this 
requirement  in  the  contract  vitiated  the  assessment 
.  The  work  was  done  under  the  provisions  of 
an  act  of  the  Legislature  passed  March  18,  1885.  (Stats. 
1885,  p.  147.)  This  act  contains  no  grant  of  authority 
to  the  city  council  to  contract  for  keeping  a  street  in  re- 
pair .  .  .  The  bond  is  not  only  unauthorized  by  the 
words  of  the  statute,  but  the  requirement  changes  and  may 
increase  the  burdens  of  the  property  owner.  It  is  mani- 
fest that  the  obligation  to  keep  the  street  in  re- 
pair for  five  years  is  a  burden  which  one  would 
not  undertake  for  nothing.  Therefore,  a  contractor 
would  charge  a  higher  price  for  the  work  when  he 
was  forced  to  contract  also  for  repairs.  The  expense  un- 
dertaken is  indefinite,  and  the  property  owner  must  pay  for 
them  in  advance,  whereas  the  statute  provides  for  repairs 
after  the  necessity  for  them  appears.  Then  it  being  con- 
tingent, he  will  be  paying  for  repairs  which  may  never  be 
required  .  .  .  From  the  argument  of  appellant,  I 
gather  that  it  was  suggested  in  the  lower  court  that  this 
requirement  in  the  specifications  was  intended  as  a  guar- 
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antee  that  the  work  would  be  well  done,  and  would  not  re- 
quire repairs  for  that  period  of  time.  If  so,  the  provision  is 
equally  unauthorized.  The  lot-owner  cannot  be  made  to 
pay  for  such  a  guarantee,  which  may  become  worthless  be- 
fore the  time  has  elapsed.  Officers  are  provided  and  vested 
with  the  power  and  charged  with  the  duty  of  seeing  that 
such  work  is  properly  done.  A  bond  cannot  be  substituted 
for  the  performance  of  this  duty.  Besides  it  is  for  all  re- 
pairs, and  not  for  such  as  may  result  from  defects  in  the 
work.  It  covers  repairs  for  defects  from  unforeseen  causes 
or  from  wanton  abuse  of  the  street  by  individuals.  If  the 
contractor  is  willing  to  testify  that  the  anticipated  cost  of 
repairing  did  not  enhance  the  price,  such  testimony  would 
not  help  the  matter.  Others  might  have  bid  for  the  work 
a  less  sum  if  this  requirement  had  not  been  made." 

It  is  claimed  that  such  bonds  are  in  use  in  other  states  but 
it  would  appear  that  they  are  not  valid  unless  the  statute 
or  charter  provision  involved  materially  differs  from  ours. 
In  the  case  last  cited  the  prior  decisions  of  our  court  are 
reviewed  and  strongly  approved.  The  cases  in  other  juris- 
dictions are  also  considered  and  in  the  opinion  of  Mr.  Com- 
missioner Cooper,  we  find  the  following  conclusion  upon  his 
review  of  these  outside  cases:  ''An  examination  of  the 
cases  cited  has  been  made,  and  we  fail  to  find  any  different 
rule  in  any  state,  except  where  the  statute  is  different  from 
ours.  The  question  has  been  lately  discussed,  and  the  au- 
thorities reviewed  by  the  Supreme  Court  of  Oregon  in  City 
of  Portland  vs.  Bituminous  Paving  Co.,  33  Or.,  307;  44  L.  R. 
A.,  527,  and  the  rule  here  adopted,  approved  and  followed." 

It  is  manifest,  as  stated  in  the  opinions  referred  to,  that 
a  contractor  would  not  give  a  bond  to  make  all  necessary 
repairs  during  ten  years  for  nothing.  In  fact,  it  must  be 
clear  that  in  addition  to  the  first  cost  of  making  the  im- 
provement, anyone  who  bids  must  add  to  the  amount  bid, 
the  cost  of  making  all  repairs  for  ten  years,  thus  adding  to 
the  cost  of  the  improvement  which  is  to  be  paid  out  of  this 
year's  revenue,  the  additional  cost  of  maintaining  the  work 
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for  ten  years.  So  that  the  repairs  for  ten  years  to  come 
would  then  be  paid  out  of  this  year's  income.  Moreover, 
under  such  a  bond  the  contracting  party  would  be  charged 
with  the  making  of  all  repairs  during  the  term  of  the  bond, 
while  under  the  Charter  the  responsibility  for  such  repairs 
upon  accepted  streets  is  placed  with  the  Board  of  Super- 
visors. The  burden  of  making  the  repairs  cannot  be  so 
shifted. 

3.  Your  third  inquiry  is  in  these  words:  "Was  it  per- 
missible for  the  Board  of  Public  Works  to  call  for  alterna- 
tive bids — for  asphalt  and  bituminous  rock,  respectively?" 

The  proceeding  being  irregular  for  other  reasons,  it  is 
not  necessary  here  to  consider  this  point,  but  as  the  ques- 
tion may  arise  in  future  proceedings  it  may  be  best  to  give 
it  brief  attention.  If  it  is  still  undecided  when  bids  are 
called  for,  whether  asphalt  or  bituminous  paving  shall  be 
laid,  both  matters  should  not  be  coupled  in  the  same  pro- 
posal, A  party  should  at  least  be  permitted  to  bid  separate- 
ly on  either  one  or  the  other,  and  not  be  required  to  bid  on 
both  or  none.  It  is  possible  that  this  end  might  be  reached 
and  yet  include  all  in  one  call  for  bids,  but  I  think  the  safer 
method  to  be  to  separate  the  two  propositions  entirely,  and 
if  it  is  desired  to  obtain  bids  on  both  materials,  to  issue  one 
notice  for  one  and  a  separate  and  distinct  notice  for  the 
other.  In  such  case  the  bids  relating  to  the  material  which 
is  not  desired,  may  be  rejected  as  a  whole,  leaving  only  the 
bids  on  the  chosen  material  to  be  acted  upon,  thus  avoiding 
unnecessary  complications. 

4.  Your  fourth  inquiry  is  as  follows:  "In  view  of  the 
expressed  declaration  contained  in  'Instruction  and  Infor- 
mation for  Bidders,'  viz:  'It  is  the  intention  of  the  Board  of 
Public  Works  to  award  the  contract  on  the  lowest  satisfac- 
tory bid,  irrespective  of  whether  asphalt  or  bituminous  rock 
is  named  therein,'  was  the  Board  in  error  in  accepting  the 
bid  for  an  asphalt  pavement  when  the  lowest  bid  for  a 
pavement  of  bituminous  rock,  including  incidentals  of  curb- 
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ing,  etc.,  was  lower  than  the  lowest  bid  for  an  asphalt  pave- 
ment, including  the  same  incidentals?" 

The  declaration  you  refer  to  is  an  unsigned  printed  state- 
ment on  the  cover  of  the  form  for  bids  prepared  for  the 
use  of  bidders.  Without  inquiring  whether  such  a  state- 
ment could  in  any  event  be  considered  the  official  expression 
of  the  Board,  it  is  sufficient  to  say  that  it  is  manifestly  un- 
wise to  make  any  announcement  in  advance  as  to  what  the 
intention  of  the  Board  may  be.  Even  if  it  were  the  official 
declaration  of  the  Board,  it  would  not  operate  to  control  its 
future  action.  The  Board  cannot  anticipate  its  own  delib- 
erations any  more  than  an  outside  individual.  When  the 
proper  time  comes  for  action  it  is  presumed  that  the  Board 
will  act  in  the  manner  most  beneficial  to  the  municipality. 
It  cannot  do  this  if  it  feels  itself  bound  to  conform  to  some 
former  expression  as  to  what  its  intention  was  in  the  prem- 
ises. It  must  be  absolutely  free  from  such  embarrassments. 
It  is  probably  a  fact  that  the  expression  we  are  considering 
was  inserted  for  some  good  practical  reason,  but  the  result 
as  we  see  is  only  legal  question  and  delay. 

5.  Your  next  inquiry  is  substantially  whether  under 
existing  circumstances  it  would  be  possible  now  to  cancel 
the  proceedings  in  the  matter  of  accepting  the  bid  for  as- 
phalt, and,  rejecting  such  bid,  accept  the  lowest  bid  for  bit- 
umen. It  appears  from  your  Resolution  No.  52-3  that  "all 
other  bids  received  for  the  above  work''  have  been  rejected. 
This  being  so  there  are  no  bids  for  bitumen  before  you  to 
act  upon,  even  if  you  could  at  the  present  time  change  your 
action  on  the  asphalt  bids.  It  will  be  necessary  therefore 
to  proceed  anew. 

6.  The  sixth  question  is  in  this  language:  "What  is  ad- 
visable to  do  in  regard  to  the  matter  of  the  application  of 
the  awardee — City  Street  Improvement  Company — to  be 
released  from  the  obligation  to  enter  into  contract  for  re- 
paving  said  streets  with  asphalt?" 

Accompanying  your  communication  is  a  copy  of  a  letter 
from  the  City  Street  Improvement  Company  to  you  request- 
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ing  to  be  released  from  the  contract  in  question  on  the 
ground  of  its  illegality.  I  am  of  the  opinion  that  this  would 
estop  them  from  afterwards  enforcing  the  contract  against 
the  city.  It  might  be  well  for  you  to  pass  a  resolution  form- 
ally rescinding  your  action  in  accepting  their  bid. 

7.  The  substance  of  your  next  inquiry  is  as  follows : 
"...  it  appearing  that  in  said  specifications  it  is  pro- 
vided as  follows:  'Wherever  required  by  the  City  Engineer, 
old  curb  is  to  be  reset  or  replaced  with  new  curb/  (Page  1, 
Specifications  No.  95),  what  legal  effect  has  such  a  provi- 
sion in  the  specifications  upon  a  contract  executed  there- 
under?" 

The  uncertainty  of  the  amount  of  work  of  a  particular 
kind  caused  by  this  provision  is  very  undesirable  and  such 
provisions  have  been  adversely  criticized  by  our  Supreme 
Court  in  more  than  one  instance.  An  early  case  covering 
the  subject  is  Randolph  vs.  Cawley,  47  Cal.,  458,  in  which 
this  language  is  used:  "We  have  several  times  decided  that 
the  Board  must  specify,  in  the  resolution  of  intention,  the 
work  to  be  done,  and  that  it  is  not  sufficient  to  declare  its 
intention  to  cause  certain  repairs  to  be  made  'where 
necessary.'  The  contract  declared  upon  was  therefore 
void.  (Richardson  vs.  Haydenfeldt,  46  Cal.,  68;  San  Fran- 
cisco vs.  Clark,  1  Cal.,  386.)"  (See,  also  Bolton  vs.  Gilleran, 
105  Cal.  224  and  cases  cited.) 

The  object  of  the  Charter  provision,  as  of  the  general 
statute,  is  to  make  the  amount  and  character  of  work  as 
definite  and  certain  as  possible.  In  most  instances  it  cer- 
tainly can  be  estimated  with  precision.  Where  this  is 
quite  impossible,  the  probable  amount  of  such  work  can 
be  stated,  and  it  can  be  further  definitely  provided  that 
the  bids  shall  be  per  lineal  foot,  and  within  certain 
fixed  minimum  and  maximum  limits.  In  the  case  under 
consideration  if  the  exact  number  of  feet  of  new  curbing 
to  be  laid  could  not  be  foretold,  it  could  have  been  stated 
that  the  approximate  amount  was  631  lineal  feet  and  that 
the  number  would  be  not  less  than  600  feet  and  not  more 


426 


than  650  feet,  or  some  such  limitation.  But  this  course  is 
not  recommended.  Every  possible  effort  should  be  made  to 
eliminate  uncertainty  and  leave  nothing  to  the  discretion  of 
anyone  after  the  contract  is  awarded.  Such  a  course  will 
result  in  lower  bills  and  in  less  delay  and  litigation. 

8.  Your  eighth  question  is  simply  a  general  inquiry  as 
to  the  legality  of  the  procedings  under  all  the  circumstances 
mentioned.  The  various  steps  have  already  been  considered 
and  no  further  answer  is  necessary.  Your  ninth  inquiry 
has  been  answered  with  the  "second"  above. 

Respectfully, 

Franklin  K.  Lane. 


Street  Work. — Duty  of  Board  of  Public  Works  to  Make  Urgent 
Necessity  Repairs  Upon  Unaccepted  Streets. — Urgent  Neces- 
sity Fund  Not  Available  for  Payment  of  Same. 

If  arch  1,  1901. 
The  Board  of  Public  Works. 

Gentlemen:  Yours  of  January  21st  presents  a  series  of 
questions  which  are  herein  answered  by  number: 

''First.— Is  it  the  duty  of  the  Board  of  Public  Works, 
when  any  portion  of  the  roadway  of  any  street,  avenue, 
alley,  court  or  place  or  any  portion  of  any  sidewalk  in  the 
city  and  county,  none  of  which  has  been  accepted  by  the 
Board  of  Supervisors,  as  in  Section  23,  Chapter  II,  Article 
VI  of  the  Charter  provided,  shall  be  so  out  of  repair  as  to 
endanger  persons  and  property  passing  thereon,  or  so  as  to 
interfere  with  the  public  convenience  in  the  use  thereof,  to 
make  such  repairs  at  the  expense  of  the  city  and  county? 
(Note  in  this  connection,  Sections  16,  30,  8,  23  and  9,  Sub. 
2,  Chapter  II,  Article  VI.  Also,  the  absence  of  reference 
to  "sidewalks"  in  the  required  notice  provided  in  Section 
16.)" 

Section  8  of  Chapter  II  of  Article  VI  provides  how  the 
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expense  of  street  work  or  improvement  shall  be  borne.  In 
subdivision  1  of  said  section  it  is  provided  that  the  city 
and  county  shall  pay  out  of  the  general  fund  the  expense: 
"a.  Of  all  work  done  on  streets,  crossings  and  intersections 
of  streets  that  may  have  been  or  may  be  accepted  by  the 
city  and  county  after  acceptance  of  the  same,  and  all  re- 
pairs and  improvements  deemed  of  urgent  necessity  that 
may  be  made  upon  the  public  streets  and  highways." 

The  repairs  and  improvements  deemed  of  urgent  necessity 
are  not  restricted  by  the  language  of  the  section  to  such 
repairs  and  improvements  upon  accepted  streets.  The  lan- 
guage of  this  provision  clearly  expresses  an  intention  that 
the  city  and  county  should  pay  for  urgent  necessity  re- 
pairs and  improvements  upon  all  public  streets  and  high- 
ways whether  accepted  or  not. 

Subdivision  2  of  Section  9  of  said  chapter  and  article  ex- 
cepts the  provisions  of  Section  16  from  the  effect  of  the 
provisions  of  Section  9  and  so  distinctly  recognizes  in  Sec- 
tion 16  a  mode  of  meeting  the  expense  of  certain  work  or 
repairs  different  from  that  provided  by  Section  9. 

Section  16  of  said  chapter  and  article  provides  for  the 
repairs  of  unaccepted  streets  by  the  owners  or  occupants 
of  lots  or  portions  of  lots  fronting  on  the  portion  of  the 
street  needing  the  repair.  From  a  consideration  of  the 
provisions  of  this  section  it  is  evident  that  the  repairs 
therein  provided  to  be  done  at  the  expense  of  the  lot  owners 
are  not  such  as  may  be  deemed  of  urgent  necessity.  The 
lot  owner  is  allowed  five  days  after  notice  within  which  to 
begin  the  required  repairs.  If  he  neglects  or  refuses  to 
make  such  repairs  the  Board  may,  after  notice  and  under 
the  procedure  prescribed  in  said  section,  enter  into  a  con- 
tract for  the  making  of  such  repairs.  The  time  necessary 
for  the  giving  of  notice,  opening  of  bids,  etc.,  make  it  im- 
possible to  begin  the  repairs  until  twelve  days  after  the 
lot  owner  has  received  notice  to  repair  the  street.  Work 
which  can  wait  twelve  days  is  certainly  not  such  as  should 
be  deemed  of  urgent  necessity. 
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The  absence  of  the  word  ''sidewalks"  in  the  notice  required 
by  Section  16  is  not  material.  In  the  former  part  of  the 
section  both  "roadway"  and  "sidewalk"  are  used  and  not 
merely  "street"  and  "sidewalk,"  so  there  is  nothing  in  the 
language  of  the  section  to  imply  a  restriction  of  the  mean- 
ing of  the  word  "street"  as  used  in  the  notice  to  the  "road- 
way" of  a  street.  In  its  ordinary  legal  significance  the  term 
"street"  includes  all  parts  of  the  urban  highway,  namely, 
the  roadway,  the  gutters,  curbs  and  the  sidewalks.  (Elliott 
on  Roads  and  Streets,  p,  17;  Bonnet  vs.  San  Francisco,  65 
Cal.  320;  Marini  vs.  Graham,  67  Cal.  130.) 

The  power  to  make  urgent  necessity  repairs  is  given  to 
the  Board  in  Section  30  of  Chapter  II,  Article  VI.  And 
the  manner  in  which  said  work  shall  be  performed  is  laid 
down  not  alone  in  Section  30,  surpa,  but  also  in  Section  14, 
Chapter  I,  Article  VI.  In  which  latter  section  it  also  ap- 
pears that  the  discretion  as  to  urgent  necessity  repairs  rests 
with  the  Board  of  Public  Works. 

My  answer  to  your  first  question  is,  that  it  is  the  duty  of 
the  Board  of  Public  Works  to  make  repairs  upon  the  road- 
way of  an  unaccepted  street  at  the  expense  of  the  city  and 
county  when  such  repairs  are  deemed  by  the  Board  to  be  of 
urgent  necessity,  but  when  not  of  urgent  necessity,  such 
repairs  are  to  be  made  at  the  expense  of  the  lot  owner  as 
provided  in  Section  16,  supra. 

"Second. — What  bearing  have  the  provisions  of  Section 
5,  Article  I,  upon  the  matters  involved  in  the  foregoing 
questions?" 

The  i)rovisions  of  Section  5  of  Article  I  make  the  person 
or  persons  upon  whom  the  law  may  have  imposed  the  ob- 
ligation to  repair  defects  in  the  sidewalk,  street  or  in  the 
public  highway  or  in  the  sewer,  and  also  the  officer  or  oflfi- 
cers  through  whose  official  negligence  such  defects  remain 
unrepaired,  jointly  and  severally  liable  to  the  party  in- 
jured for  the  damage  sustained. 

"Third. — Would  an  ordinance  prescribing  the  penalties 
provided  for  by  Section  18,  Chapter  II,  Article  VI  have  any 
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force  or  effect  in   view   of   aforecited   provisions   of   the 
Charter?" 

The  section  referred  to  in  this  question  provides  that  in 
addition  to  the  remedies  above  given,  namely,  those  by 
which  the  property  owner  may  be  compelled  to  bear  the 
expense  of  needed  improvements  in  front  of  his  property, 
that  the  Board  of  Supervisors  may  prescribe  penalties  that 
shall  be  incurred  by  any  owner  or  person  neglecting  or 
refusing  to  make  repairs  when  required,  which  penalties 
shall  be  enforced  for  the  use  of  the  city  and  county  by 
prosecution  in  the  name  of  the  People.  Such  an  ordinance, 
it  was  contemplated  by  the  Charter  framers,  would  further 
insure  the  doing  of  the  necessary  work  and  payment  there- 
for. 

"Fourth, — Can  the  'Urgent  Necessity'  fund  provided  in 
the  budget  as  a  subdivision  of  the  General  Fund  be  legally 
available  for  the  expense  of  repairs  and  improvements 
deemed  of  urgent  necessity,  in  the  absence  of  a  specific  ap- 
propriation for  such  purpose?  And  what  liability,  if  any, 
attaches  to  the  Board  of  Public  Works  when  no  appropria- 
tion for  such  purpose  has  been  made?" 

The  Urgent  Necessity  Fund  is  created  by  Section  8  of 
Chapter  I,  Article  III,  which  provides  that  "the  Supervisors 
may  appropriate  thirty-six  thousand  dollars  a  year  for  ur- 
gent necessities  not  otherwise  provided  by  law.  No  money 
shall  be  paid  out  of  this  appropriation  unless  authorized  by 
a  five-sixths  vote  of  all  the  members  of  the  Board  of  Super- 
visors and  approved  by  the  Mayor."  In  the  budget  for  the 
fiscal  year  1900-01  there  is  an  appropriation  of  $465,590  to 
the  Board  of  Public  Works  for  the  maintenance  of  all  its 
departments,  and  for  improvements  at  its  discretion. 
The  Board  of  Public  Works  has  the  discretion  of  determin- 
ing what  repairs  and  improvements  are  deemed  of  urgent 
necessity,  and  so  the  budget  appropriation  to  the  Board 
would  be  liable  for  the  expense  of  such  improvements  and 
not  the  "Urgent  Necessity  Fund"  of  the  Supervisors.  As  to 
the  liability  of  the  Board  of  Public  Works  when  there  is  no 
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appropriation,  that  is  a  question  which  does  not  involve  the 
rights  or  liabilities  of  the  citv  and  county,  and  upon  which 
therefore  no  opinion  can  be  given. 

^Tifth,— Keferring  to  Section  8,  Chapter  II,  Article  VI: 
Who  is  to  determine  the  fact  involved  in  the  following  por- 
tion of  said  section,  viz:  'And  all  repairs  and  improvements 
deemed  of  urgent  necessity  may  be  made  upon  the  public 
streets  and  highways.'  " 

This  question  has  been  answered  in  the  reply  to  your 
first  question.  The  Board  of  Public  Works  may  decide 
when  repairs  are  of  urgent  necessity.  (See  Section  30, 
Chapter  II,  Article  VI,  and  Section  14,  Chapter  I,  Article 
VI.) 

Respectfully, 

Franklin  K.  Lane. 


Recording  by  Typewriter. 

March  1,  1901. 
The  Recorder. 

Sir:  I  am  in  receipt  of  yours  of  the  8th  inst.,  requesting 
an  opinion  as  to  the  legality  of  using  type  writing  machines 
in  your  office  for  transcribing  purposes. 

If  the  records  are  typewritten  instead  of  being  written 
by  pen,  I  have  no  doubt  they  would  be  held  to  be  "written" 
in  conformity  with  law.  (See  Chap.  VII,  Art.  IV,  Charter; 
Sec.  14,  Civil  Code;  Sec.  17,  C.  C.  P.;  Henshaw  vs.  Foster,  9 
Pick.,  (Mass.)  312.) 

Respectfully, 

Franklin  K.  Lane. 
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Claims  Against  City. — Consideration  of  Various  Questions  Arising 
Under  Constitutional  Amendment  of  1900,  Permitting  Payment 
of  Unpaid  Claims  Out  of  the  Funds  of  Any  Succeeding  Year. 

March  8,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  beg  to  acknowledge  receipt  of  your  com- 
munication  of  February  9th,  in  which  a  number  of  questions 
relating  to  the  proposed  payment  of  claims  for  supplies  and 
services  furnished  the  city  during  past  fiscal  years  are  sub- 
mitted for  my  opinion.  Hereunder  I  have  considered  these 
questions  in  the  order  of  their  presentation. 

"1.  Have  the  creditors  to  secure  judgments  in  order  to  be 
paid?" 

The  Constitution  as  it  stood  prior  to  the  general  election 
of  last  year  denied  to  this  city  and  county  the  power  to 
pay  any  indebtedness  or  liability  incurred  in  one  fiscal 
year  out  of  the  revenues  of  any  other  fiscal  year.  (Sec.  18, 
Art.  XI.)  Thus  it  developed  that  a  considerable  indebt- 
edness which  the  city  recognized  as  valid  was  made  impos- 
sible of  payment  by  reason  of  a  deficiency  in  the  revenues 
for  those  years  in  which  the  debts  were  incurred.  To  meet 
this  exigency  the  people  of  the  state  at  the  election  of  last 
year  adopted  an  amendment  to  Section  18,  supra,  by  which 
the  said  section  was  made  to  read  as  follows : 

"Section  18.  No  county,  city,  town,  township,  board  of 
education  or  school  district  shall  incur  any  indebtedness 
or  liability  in  any  manner  or  for. any  purpose  exceeding  in 
any  year  the  income  and  revenue  provided  for  such  year; 
.  .  .  provided,  however,  that  the  City  and  County  of  San 
Francisco  may  at  any  time  pay  the  unpaid  claims,  with  inter- 
est  thereon  at  the  rate  of  five  per  cent  per  annum,  for  mater- 
ials furnished  to  and  work  done  for  said  city  and  county 
during  the  forty-first,  forty-second,  forty-third,  forty-fourth, 
and  fiftieth  fiscal  years,  and  for  unpaid  teachers'  salaries 
for  the  fiftieth  fiscal  year,  out  of  the  income  and  revenue 
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of  any  succeeding  year  or  years,  the  amount  to  be  paid 
in  full  of  said  claims  not  to  exceed  in  the  aggregate 
the  sum  of  five  hundred  thousand  dollars,  and  no  stat- 
ute of  limitations  shall  apply  in  any  manner  to  these 
claims.     ..." 

The  prohibition  which  had  previously  existed  against  the 
payment  of  these  claims  out  of  current  revenues  is  now 
lifted.  The  amendment  does  not  make  valid  any  demands 
that  were  invalid  when  originally  presented.  But  it  em- 
powers the  city  to  meet  obligations  which,  in  fact,  it  had 
never  repudiated,  but  which  it  found  itself  unable  to  satisfy 
by  reason  of  the  inhibition  of  the  Constitution.  In  this 
view  of  the  law,  therefore,  I  do  not  think  it  necessary  that 
Buch  claims  should  be  prosecuted  to  judgment  before  they 
can  be  paid.  The  city  is  now  in  the  position  as  to  these 
demands  that  it  would  have  been  had  it  been  possible  to 
provide  for  their  payment  in  the  fiscal  year  succeeding  that 
in  which  the  liability  was  incurred.  That  is  to  say,  if  in 
July,  1893,  it  had  been  legal  for  the  city  and  county  out  of 
the  fiscal  revenues  of  the  year  1893-4  to  pay  1892-3  claims, 
it  certainly  would  not  have  been  required  that  such  claims 
should  have  been  put  into  judgments  against  the  city  and 
county  before  payment.  And  there  is  no  provision  of  law 
which  requires  any  different  procedure  now  from  that  which 
would  have  been  proper  then. 

"2.  What  proceedings  of  the  Board  are  necessary  to 
carry  out  its  intention  to  pay  valid  claims?'' 

The  only  proceeding  now  necessary  to  carry  out  the  in- 
tention to  pay  valid,  approved  claims  is  to  provide  funds 
out  of  which  they  can  be  paid  and  authorize  their  payment 
by  ordinance.  There  should  be  direct  and  positive  action, 
showing  the  determination  of  the  city  to  pay  these  claims 
and  the  appropriation  of  funds  for  this  purpose. 

"3.  Can  the  claims  be  paid  with  or  without  interest,  in 
whole  or  in  part,  or  by  installments  from  year  to  year?" 

Where  power  is  given  to  public  officers  which  public  in- 
terest or  individual  rights  require  should  be  exercised,  the 
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word  "may"  should  be  construed  as  "must."  "What 
they  are  empowered  to  do  for  a  third  party  the  law  re- 
quires shall  be  done."  (Supervisors  vs.  United  States,  4 
Wall.,  435,  446;  People  vs.  Supervisors,  68  N.  Y.,  114,  119). 
This  rule  is  subject  to  the  controlling  principle  in  all  mat- 
ters of  interpretation,  that  the  intent  of  the  legislature 
shall  govern.  (United  States  vs.  Thoman,  156  U.  S.,  353- 
359).  It  becomes  essential,  therefore,  to  learn  from  the  lan- 
guage of  the  amendment  what  the  people  sought  to  do  in 
adopting  it.  The  City  and  County  of  San  Francisco  "may 
at  any  time"  pay  certain  claims  "with  interest  at  five  per 
cent"  "out  of  the  income  and  revenue  of  any  succeeding 
year  or  years."  This  is  the  measure  of  the  city's  power. 
The  city  heretofore  could  not  have  been  compelled  nor  was 
it  empowered  to  pay  these  claims.  It  now  has  the  power 
to  do  so.  They  are  legal,  valid  claims.  And  if  twenty  years 
hence  such  claims  should  not  be  paid  and  there  should  be 
found  any  municipal  funds  available  therefor,  these  claims 
would  be  payable  out  of  such  funds.  I  have  no  doubt  but 
that  henceforth  these  claims  are  to  be  regarded  as  liabili- 
ties of  the  municipality.  The  Board  of  Supervisors  could 
not  decide  against  the  payment  of  such  claims,  and,  by  re- 
jection, avoid  the  indebtedness.  The  amendment  to  Section 
18  gives  them  life  and  value.  The  citj  has  power  to  pay, 
and  it  must  pay.  And,  too,  with  interest  at  five  per  cent 
per  annum.  The  people  evidently  regarded  the  holders  of 
these  claims  as  entitled  to  interest,  but  at  a  rate  less  than 
the  usual  legal  rate. 

My  construction  of  this  amendment,  however,  does  not 
require  that  these  claims  shall  be  paid  out  of  the  funds  of 
any  one  year.  They  may  be  paid  at  any  time  out  of  the  in- 
come and  revenue  of  "any  year  or  years"  succeeding  the 
years  when  the  debts  were  incurred.  The  city  must  pay 
up  to  the  sum  of  five  hundred  thousand  dollars  (which  is 
considerably  above  the  amount  of  such  claims),  but  it  is 
not  compelled  to  pay  all  the  claims  at  one  time.  If  it  had 
been  meant  that  the  city  must  pay  these  claims  out  of  the 
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funds  of  one  year,  or  that  a  special  tax  should  be  levied 
for  this  purpose  if  necessary,  it  would  have  been  easy  to 
have  explicitly  so  directed.  Had  the  words  "at  any  time" 
following  the  word  "may"  and  the  phrase  ''out  of  the  in- 
come an-d  revenue  of  any  succeeding  years  or  years"  been 
omitted  there  would  have  been  much  stronger  ground  in  my 
judgment  for  the  contention  that  the  amendment  requires 
immediate  and  full  payment  of  these  claims.  But  as  the 
amendment  stands,  and,  considering  all  of  its  language,  it 
seems  to  me  its  fair  meaning,  that  the  city  has  the  re- 
quired authority  to  pay  these  claims  and  interest  in  such 
manner  as  she  best  can.  The  creditors  should  not  lose 
their  money  because  of  the  exigencies  of  past  municipal 
conditions,  and  the  municipality  should  not  be  embarrassed 
by  the  sudden  falling  upon  it  of  a  heavy  debt  which  must 
be  paid  out  of  the  revenues  of  a  single  year — this,  I  take  to 
be  a  reasonable  interpretation  of  the  amendment,  and  the 
only  one  which  gives  effect  to  all  of  its  language. 
The  city  is  given  an  incentive  to  early  payment,  because 
interest  is  made  to  run  with  the  claims  until  they  are  paid. 
But  it  could  hardly  have  been  the  purpose  of  the  people  to 
impose  a  possible  debt  of  half  a  million  dollars,  the  accumu- 
lated deficiencies  of  several  years,  upon  a  single  fiscal  year. 

"4.  How  can  the  surplus  be  made  available  for  their 
payment?" 

The  surplus  under  the  Charter  goes  at  the  end  of  the 
year  into  a  Surplus  Fund.  This  fund  does  not  come  into 
existence  until  the  very  close  of  the  fiscal  year,  and  then 
it  is  made  available  for  the  payment  of  certain  specified 
obligations,  final  judgments  and  bonded  debt.  After  the 
payment  of  these  specified  demands  therefrom  the  balance 
of  the  money  in  such  Surplus  Fund  is  to  be  carried  over 
into  the  revenues  of  the  succeeding  year  and  to  be  disposed 
of  as  other  revenue  in  the  budget.  All  that  is  required,  there- 
fore, to  make  the  surplus  available  for  payment  of  these 
claims  is  that  it  be  carried  over  into  next  year's  revenues, 
after  all  proper  obligations  against  it  have  been  discharged, 
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and  appropriated  in  the  budget  for  tlie  purpose  of  paying 
these  back  claims.  And  thus  this  money  which,  upon  the 
30th  day  of  June,  1901,  the  last  day  of  the  present  fiscal 
year,  would  not  be  available  to  pay  these  claims,  would  be 
available  for  such  use  upon  the  1st  day  of  July,  1901,  the 
first  day  of  the  next  fiscal  year. 

"5.  Can  the  levy  for  their  payment  be  made  outside  the 
dollar  limit?" 

The  Charter  limits  the  tax  levy — ''exclusive  of  the  state 
tax  and  tax  to  pay  the  interest  and  maintain  the  sinking 
funds  of  the  bonded  indebtedness  of  the  city  and  county, 
and  exclusive  of  the  tax  to  pay  for  the  maintenance  and 
improvement  of  the  parks  of  the  city,"  to  the  rate  of  one 
dollar  on  each  one  hundred  dollars  valuation  of  the  prop- 
erty assessed.  (Sec.  11,  Chap.  I,  Art.  III.)  This  provision 
does  not  apply  in  case  of  any  "great  necessity  or  emer- 
gency." (Sec.  13,  Chap.  I,  Art.  III.)  In  such  case  the  limi- 
tation of  one  dollar  may  be  temporarily  suspended  so  as  to 
enable  the  Supervisors  to  provide  for  such  necessity  or 
emergency,  but  this  can  be  done  only  by  ordinance,  passed 
by  the  unanimous  vote  of  the  Supervisors  and  approved  by 
the  Mayor. 

The  theory  of  the  Charter  is  that  the  revenues  of  each 
year  shall  meet  the  expenses  of  each  year.  One  year's  in- 
come cannot  be  used  for  another's  debts,  but  each  year 
shall  be  suflicient  unto  itself.  This  being  so,  the  Charter 
fixes  an  arbitrary  limit  upon  the  rate  of  the  tax  levy,  which 
is  to  be  used  for  current  expenses.  It  might  well  be  urged 
therefore  that  such  claims  as  these  here  under  consider- 
ation, claims  for  the  expenses  of  other  years,  which  the 
Charter  did  not  contemplate  and  could  not  have  provided 
for,  are  not  subject  to  the  restrictions  of  the  Charter. 

In  view,  however,  of  the  very  explicit  limitations  placed 
upon  the  tax  rate  by  the  Charter  and  because  of  the  fur- 
ther fact  that  it  does  not  appear  to  me  to  be  mandatory  that 
the  entire  debt  should  be  cancelled  in  one  year.  I  am  un- 
willing  to  advise  that  a  tax  levy  in  which  you  should  pro- 
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vide  for  such  claims  outside  of  the  dollar  limit  would  be 
valid  as  to  such  excess.  The  Charter  framers  intended,  in 
my  opinion,  that  the  dollar  limit  should  only  be  exceeded  on 
extraordinary  occasions,  as  when,  through  fire,  pestilence, 
war  or  some  similar  calamity  the  city  should  suffer  so  seri- 
ously, or  be  in  such  immediate  danger  as  to  make  it  impera- 
tive that  extraordinary  taxes  should  be  levied.  This  emerg- 
ency provision  of  the  Charter  should  certainly  be  availed  of 
with  the  greatest  caution,  and  if  the  courts  were  to  hold  that 
it  was  not  the  absolute  duty  of  the  ciy  to  meet  these  obliga- 
tions out  of  a  single  levy,  I  am  quite  confident  they  would 
not  regard  this  as  such  an  ''emergency"  as  the  Charter  re- 
quires to  justify  a  higher  tax  levy  than  that  expressly  fixed 
therein. 

The  courts  have  frequently  employed  the  writ  of  man- 
damus to  enforce  the  levy  of  taxes  for  the  payment  of  judg- 
ments against  municipal  corporations  when  the  ordinary 
process  of  execution  is  inadequate.  So,  whenever  the  duty 
of  levying  a  tax  to  satisfy  a  judgment  is  plainly  and  specifi- 
cally imposed  by  law  upon  the  corporate  authorities,  and 
it  is  the  plain  and  unmistakable  duty  of  the  corporate  offi- 
cers vested  with  taxing  powers  to  exercise  those  powers 
for  the  purpose  of  satisfying  the  judgment,  mandamus  will 
lie  to  compel  the  levying  and  collecting  of  the  necessary 
tax.  But  when  by  the  Constitution  or  the  Charter  the  power 
of  the  municipality  to  levy  taxes  is  limited  to  a  certain  rate 
and  the  maximum  rate  is  actually  levied,  the  courts  have 
refused  even  a  judgment  creditor  the  right  to  compel  the 
municipality  to  levy  a  greater  tax,  or  levy  a  specific  tax 
to  pay  the  judgment.  (See  United  States  vs.  Miller  Co.,  4 
Dill.,  (U.  S.)  233;  United  States  vs.  Burlington,  2  Am.  L.  Reg. 
N.  S.,  394;  Supervisors  vs.  United  States,  18  Wall.,  71;  State 
vs.  Jefferson  Police  Jury,  34  La.  Ann.,  673 ;  East  St.  Louis  vs. 
People,  6  111.  App.,  7G;  East  St.  Louis  vs.  Board  of  Trustees, 
6  111.  App.,  130;  Law  vs.  People,  87  111.,  385.) 

"6.  Is  the  amendment  operative  without  legislation,  that 
is  effective  proprio  vigoreT' 
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The  amendment,  in  my  opinion,  is  self -executing;  it  re- 
quires no  legislative  action  to  give  it  effect,  (See  People  vs. 
Hoge,  55  CaL,  612;  S.  F.  and  N.  P.  R.  R.  Co.  vs.  State  Board, 
60  CaL,  12;  People  vs.  Board  of  Education  of  Oakland,  55 
Cal.,  331;  Hyatt  vs.  Allen,  54  Cal.,  360;  McDonald  vs.  Patter- 
son, 54  CaL,  245;  Willis  vs.  Mabon,  48  Minn.,  140.)  The 
nature  and  extent  of  the  powers  granted  are  fixed  by  the 
provision  itself,  and  may  be  determined  by  the  examination 
and  construction  of  its  terms.  There  is  no  language  used 
indicating  that  the  subject  is  referred  for  further  action  to 
the  legislature  and  no  action  is  necessary.  The  machinery 
of  the  Charter  is  entirely  adequate  to  the  demands  of  the 
situation. 

As  your  seventh  question  does  not  relate  to  the  payment 
of  back  claims,  I  shall  treat  it  in  another  communication. 

Respectfully, 

Franklin  K.  Lane. 


Franchises. — Construction  of  Charter  Provisions  Requiring  Intro- 
duction of  Bill  Granting  Franchise  Ninety  Days  Prior  to  Its 
Final  Passage. 

March  13,  1901. 
The  Mayor. 

Sir:  I  am  in  receipt  of  your  communication  of  the  9th 
inst.,  which  reads  as  follows:  ^'Please  advise  me  if  a  fran- 
chise may  be  passed  to  print  at  one  meeting  of  the  Board 
of  Supervisors  and  finally  passed  at  the  next  meeting.  The 
Bay  and  Coast  Railway  applied  to  the  Board  of  Super- 
visors for  a  franchise,  submitting  a  draft,  more  than  ninety 
days  ago,  and  it  was  referred  to  the  Street  Committee.  Is 
this  an  'introduction'  within  the  meaning  of  Sections  12  and 
13,  Chap.  I,  Art.  II?" 

The  Charter  provides  that  "no  bill  for  the  grant  of  any 
franchise  shall  be  put  upon  its  final  passage  within  ninety 
days  after  the  introduction."     (Sec.  12,  Chap.  I,  Art.  II.) 
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And,  a«;ain.  in  tho  suct'tvdinjj;  section,  that  ovor.v  bill  jjrant- 
inp;  anv  franchiso  shall  *'af(<M-  its  introdiu-tion.  bo  i>ublisliO(l 
in  tho  otVu'ial  nowspaiUM-  with  tin'  avos  and  noos,  for  at  least 
live  suoeossivo  days  (^Siindays  and  h^jjal  holidays  oxooptod) 
before  tlnal  action  u|)t>n  the  same." 

Tlu»  in(r<)diu'(ion  of  a  bill  is  tho  nr(>s«Mitatioii  o\'  the  bill 
to  the  house  by  a  nuMubor  or  conunilti'o  ihor(N»f.  If  the  bill 
jrrantini;-  tho  frauthisi^  oanio  before  th(>  l>oanl  as  a  bill 
nintMy  days  bofor(>  tinal  passant'  the  n\t\isur«»  >vas  prt>p- 
(M'ly  pass(>d.  If.  ou  ih(>  oiluM'  hand,  tlu*  Hoard  had  no  coj^- 
ni/anco  if  tho  bill  as  such,  until  tlu^  nuvMinu'  previous  to 
its  tinal  passaiio.  it  was  not  properly  passt^l.  it  does  not 
S(MMn  to  be  necessary  that  a  bill  shall  be  passed  to  print 
upon  its  introduction.  It  may  be  passed  to  print  at  one 
meetinji  and  tinally  passed  at  the  next  mtMMinj;.  .Ml  that 
tlie  Ch.'irtor  itHpiires  is,  that  it  shall  be  priuiivl  for  live  days 
before  tinal  action.  l?ut  it  must  be  before  the  lUnird  as  a 
bill  for  ninety  days  prior  to  its  tinal  ]>assajie. 

Kespect  fully, 

FUANKl.lN     K.     l.ANK. 


Taxation. — Exemption  of  Church  Property  Under  Amendment  to 
Constitution  Adopted  in  1900  Does  Not  Also  Cover  and  In- 
clude Mortgages  Upon  Church  Property. 

March  1.!,,   1901. 

TllK   ASSKSSOK. 

Siu:  In  a  conununication,  dntoil  l'\>brnary  (>.  1!M)1.  the 
followinj;  question  is  presented:  "I'ndtM*  Constitutional 
Amendment  No.  (>,  Soi'tion  1 1  ^>,  are  niorttjaires,  secured  by 
church  property  tlnit  is  exempt,  taxable  to  the  owner  of  the 
niortjjasxo?" 

The  (^mstitntion  in  Section  1  of  the  article  upon  rev- 
enue and  taxation  rotpiiros  thai  "all  pro]>erty  in  the  state 
not  oxtMupt  under  the  laws  t>f  ilu>  Inited  States  shall  be 
taxiHl  in  proportion  to  its  value  to  be  ascertaininl  as  pro- 
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vided  bv  law."  This  provision  is  subjort  to  iiMtain  t^xcep- 
tious  llunviu  siHH'ithHi. 

At  th(?  election  of  last  November  a  now  v*»eetion  waa  in- 
serted in  this  article  to  be  known  as  Section  l'-.'.  which 
reads  as  follows:  "Section  ^^;.  All  bnildinjjs.  and  so  much 
of  the  real  property  on  which  they  art*  sitiiatHl  as  may  bo 
required  for  the  convenient  use  and  occupation  of  said 
buildinj;s,  when  the  same  are  used  solely  atid  exclusively  for 
relijliou8  worship,  shall  be  fret»  from  taxation;  proi^dfd^ 
that  no  buildini;  so  tistnl  which  may  bt>  rent»Ml  for  rt»liirio\is 
purposes  anti  rent  receiveil  by  the  owner  thtM«M>f,"  shall  be 
exeujpt  from  taxation.'" 

It  will  be  noticed  that  unlike  the  provisions  in  nuuiy 
other  state  constitutions  and  statutes  (see  Katxer  r.<.  City 
of  Milwaukee.  104  Wis..  10;  Uiurent  rvSt.  (^jty  of  Muscatine, 
59  Iowa,  404;  P(H)ple  r,«.  Anderson,  117  111.,  50)  the  exemption 
is  not  madt*  to  depend  upon  the  ownership  of  the  property, 
but  upon  the  nature  of  tlu'  use  to  whiih  the  proptMty  is 
put  and  the  fact  that  no  rent  is  received  bv  [\\v  owner 
thereof  for  such  ust*.  Uuildini^s  and  land,  us»h1  exilusively 
for  purposes  of  rt>liirious  worship,  which  th>  m)t  yi»»Ul  rtMit 
to  the  owner  are  fri>e  from  taxation.  If  anv  individual  or 
cori>oration  owns  a  ihnrch  buildiuii  whiih  is  used  soh»ly  for 
relijjious  worship  and  from  which  no  rent  is  received,  such 
property  is  not  subJH't  to  taxati«»n. 

There  would  be  m>  dt)iibt  but  that  a  niortuajje  upon  sm-h 
property  would  be  subject  to  taxation,  wow  it  not  for  (he 
presence  in  the  same  Article  of  Section  4.  which  opens  with 
this  sentence:  "A  mort«;aj;e.  (h>ed  of  trust,  c«»ntract  or 
other  obligation  by  whiih  a  debt  is  secured,  shall,  for  the 
purpose  of  assessnient  and  taxation,  be  deemtnl  and  trtmted 
as  an  interest  in  the  ])roperty  affected  thereby." 

These  words  have  been  construed  by  llu>  Suprenn*  (\)nrt 
of  this  state  in  three  recent  cases  arising;  out  of  the  taxation 
of  certain  bonds.  (See  Oernuinia  Trust  Co.  r,*f.  San  Fran- 
cisco. 128  Cal.,  589;  Estate  of  Fair,  128  Tal..  (507;  Estate 
Pichoir,  128  Cal.,  (515.)    In  these  eases  the  Supreme  Court 
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for  the  first  time  gave  definite  interpretation  and  construc- 
tion to  Section  4,  cited  above,  with  relation  to  the  validity 
of  an  assessment  upon  the  bonds  of  local  railroads  and 
other  quasi-'puhlic  corporations,  and  it  was  the  conclusion 
of  the  majority  of  the  court  that  the  constitution  would  not 
permit  the  assessment  and  taxation  of  mortgage  bonds  be- 
cause such  bonds  constituted  an  interest  in  the  property 
which  would  be  doubly  taxed  were  the  bonds  as  well  as 
the  property  subjected  to  taxation. 

In  the  opinion  of  Mr.  Commissioner  Britt,  which  was 
adopted  by  the  court  in  the  Germania  Trust  case,  is  found 
this  presentation  of  the  significance  and  meaning  of  the 
language  found  in  Section  4,  supra:  ''This  declaration"  (that 
a  mortgage,  etc.,  is  to  be  treated  as  an  interest  in  the  prop- 
erty affected)  ''is  comprehensive;  no  class  of  secured  obli- 
gations is  excepted  from  it;  such  obligations  being  made  an 
interest  in  the  affected  property  for  the  purposes  stated, 
necessarily  the  property  affected  includes,  for  the  same 
purposes,  the  obligations  which  affect  it,  as  well  as  the  re- 
maining interest  of  the  debtor." 

And  in  the  Fair  case,  supra  (p.  Gil),  in  considering  the  tax- 
ability of  certain  bonds  of  the  Pacific  Rolling  Mills  Com- 
pany, a  private  corporation,  it  is  held  that  since  such  bonds 
are  secured  by  a  deed  of  trust  of  real  estate  belonging  to  the 
obligor,  they  are  by  express  requirement  of  said  section  to 
be  deemed  and  treated  for  purposes  of  assessment  and  tax- 
ation as  an  interest  in  such  property.  "That  property  being 
real  estate,  the  bonds  can  in  no  event  be  assessed  as  mere 
personal  debts  or  credits.  When  properly  assessed  the 
tax  on  them  is  to  be  collected  by  the  Tax  Collector,  and  not 
by  the  Assessor,  under  Section  ;j820  of  the  Political  Code. 
No  one  has  ever  supposed  that  under  the  law  of  this  state 
as  it  now  stands  a  promissory  note  secured  by  a  mortgage 
of  lands  can  be  disassociated  from  the  mortgage  and  as- 
sessed as  an  unsecured  credit  of  the  holder." 

These  passages  are  not  to  bo  pushed  aside  as  dicta',  they 
give  exjtrcssion  to  the  vital  pi'in(i])le  ui)oii  which  rests  the 
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judgment  of  the  court,  namely,  that  a  mortgage  upon  real 
estate  is  not  to  be  treated  as  an  independent  credit  and  as- 
sessed to  the  owner  thereof  as  personalty,  but  must  be 
deemed  an  interest  in  the  realty  and  so  taxed. 

In  an  earlier  case  (People  vs.  Board  of  Supervisors,  77  Cal. 
136)  the  court  had  before  it  this  state  of  facts:  The  Univer- 
sity of  California  held  a  mortgage  upon  certain  real  property 
in  this  city  and  county.  The  assessor  in  making  his  assess- 
ment upon  the  mortgage  deducted  from  the  value  of  this 
property  the  face  of  the  mortgage  held  by  the  University. 
The  Board  of  Supervisors,  sitting  as  a  Board  of  Equalization, 
raised  the  assessment  upon  the  mortgaged  property  to  its 
full  value,  making  no  deduction  for  the  mortgage.  The 
court  (opinion  by  Mr.  Justice  McFarland)  held  that  the 
mortgagor  was  entitled  to  the  mortgage  deduction  from  the 
full  value  of  the  property  and  that  the  mortgage  was  ex- 
empt by  virtue  of  the  fact  that  it  was  owned  by  the  state. 

If  every  morgage  is  to  be  treated  solely  as  an  interest  in 
the  land,  and  not  as  independent  property  or  a  credit,  it 
must  follow  that  the  mortgage  is  exempt  when  the  land  is 
exempt.  As  has  been  shown  above,  the  Supreme  Court  has 
said  much  that  would  seem  to  justify  no  other  conclusion. 
But  there  has  been  no  case  before  the  Supreme  Court  in 
which  the  question  involved  was  the  exemption  of  a  mort- 
gage by  reason  of  the  exemption  of  the  property  mortgaged. 
And  the  Germania  Trust  and  affiliated  cases  are  distinguish- 
able upon  the  ground  that  they  all  involved  the  question  of 
double  taxation.  To  tax  both  the  bonds  involved  and  the 
property  mortgaged  as  security  therefor  would  place  a 
double  burden  of  taxation  upon  the  same  property,  and  to 
avoid  this  the  court  held  that  the  bonds  were  an  interest  in 
the  property  for  the  purposes  of  taxation  and  could  not 
therefore  be  taxed.  Where,  however,  the  property  itself  is 
not  taxed,  this  principle  would  not  reasonably  apply. 

The  University  case  (People  vs.  Supervisors,  supra)  recog- 
nizes the  principle  that  the  mortgage  as  distinct  from  the 
land  mortgaged  is  not  taxable  if  owned  by  an  exempted 
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property  holder;  and  is  it  not  fairly  to  be  inferred  from  such 
decision  that  the  mortgage  would  be  taxable  if  owned  by 
one  not  exempt  from  taxation,  even  though  the  land  mort- 
gaged was  exempt? 

While  it  is  the  law  that  for  purposes  of  taxation  a  mort- 
gage is  to  be  deemed  and  treated  as  an  interest  in  the  prop- 
erty mortgaged,  does  it  follow  that  for  purposes  of  exemp- 
tion from  taxation,  which  is  this  case,  the  mortgage  is  to  be 
so  treated?  Is  the  general  provision  of  Section  1,  that  all 
property  shall  be  taxed,  to  be  overthrown  by  what  appears  to 
be  a  rule  of  procedure  as  to  the  method  of  taxation,  and 
which  was  not  intended  to  give  exemption  to  any  property, 
but  to  make  certain  that  the  owner  of  the  property  should 
be  taxed  for  his  interest  in  the  property  only,  and  the  owner 
of  the  mortgage  for  his  mortgage  interest  therein  distinctly 
and  separately?  These  are  questions  which  the  Supreme 
Court  must  pass  upon  and  decide  adversely  to  taxation  be- 
fore I  shall  regard  it  as  the  law  that  such  mortgages  are  not 
taxable  property.  "The  taxing  power  is  of  vital  import- 
ance," said  Chief  Justice  Marshall,  "and  its  abandonment 
ought  not  to  be  presumed  in  a  case  in  which  the  deliberate 
purpose  of  the  state  to  abandon  it  does  not  appear."  (Provi- 
dence Bank  vs.  Billings,  4  Pet.,  514,  561.) 

Accepting  all  that  has  been  decided  in  the  bond  cases, 
svpra,  there  is  yet  room  for  the  construction  that  Section 
4  should  be  read:  "A  mortgage,"  etc.,  "by  which  a  debt  is 
secured  shall  for  the  purposes  of  assessment  and  taxation 
be  deemed  and  treated  as  an  interest  in  the  property 
affected  thereby,"  when  such  property  is  taxed  or  is  taxable  in 
thiff  state. 

To  my  mind  there  is  much  force  and  reason  in  the  position 
tliat  it  never  was  the  purpose  of  those  who  framed  the  con- 
stitution to  say  that  mortgages  or  any  other  form  of  se- 
curity for  debt  were  not  taxable  property  in  this  state,  when 
given  upon  property  which  was  made  exempt  from  taxation 
by  the  state.    (See  Angle  vs.  Lantz,  53  N.  J.  L.,  578.) 

The  constitution  was  intended  to  impose  upon  the  owner 
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of  the  mortgage  the  tax  for  the  value  of  such  mortgage,  and 
thus  relieve  the  mortgagor  of  taxation  to  that  extent.    That 
this  was  the  purpose  of  the  Constitutional  Convenion  is 
matter  of  general  knowledge  and  is  evidenced  by  the  De- 
bates.   (Vol.  2,  p.  910).    Whether  or  not  this  end  has  been 
fully  accomplished  by  the  law  is  not  a  matter  of  present  con- 
cern.   But  it  was  not  expected  that  this  provision  would 
exempt  any  mortgage  which  rested  upon  property  which 
the  state  did  not  levy  taxes  upon.    Accordingly  we  find  the 
Supreme  Court  upholding  the  validity  of  an  assessment 
levied  upon  the  bonds  of  an  Arizona  railroad  because  the 
property  of  that  road  was  not  within  this  state  (Mackay  vs 
San  Francisco,  113  Cal.  392),  although  such  bonds,  under 
the  language  of  the  Constitution,  are  to  be  deemed  an  in- 
terest in  the  property  mortgaged  as  security,  and  under  the 
decision  in  the  Fair  case  "are  not  mere  personal  debts  or 
credits." 

The  question  is  one  that  is  not  free  from  doubt,  but  what 
doubt  there  may  be  should  be  resolved  in  favor  of  assess- 
ment and  taxation  of  mortgages  upon  church  property,  it 
being  within  the  power  of  those  otherwise  advised  to  protect 
themselves  by  payment  under  protest.  It  may  be  observed 
in  passing,  that  the  tax  on  such  mortgages  as  a  personal 
credit  is  not  a  lien  upon  the  church  property  which  is  ex- 
empt; collection  must  be  enforced  as  in  the  case  of  personal 
property  generally. 

Respectfully, 

Franklin  K.  Lane. 


444 

Water  Rates. — Power  of  Board  of  Supervisors  to  Fix  Rates  Upon 
Basis  of  Improvements  Not  Yet  Made. — Duty  of  Company  to 
Lay  Larger  Mains  Upon  Demand  of  Supervisors. 

March  15,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  your  communication 
dated  March  5,  1901,  requesting  an  opinion  "as  to  whether 
or  not  the  city  and  county  has  the  power  to  compel  the 
Spring  Valley  Water  Works  to  lay  water  mains  of  sufficient 
size  and  adequate  to  secure  ample  fire  protection  to  the  in- 
habitants of  this  city  and  county."  The  Chairman  of  the 
Judiciary  Committee  has  supplemented  this  communication 
with  another  in  which  it  is  said: 

"The  specific  question  is  as  stated  by  the  clerk  of  the 
board,  and  the  circumstances  that  gave  rise  to  it  are  as  fol- 
lows: The  Chief  of  the  Fire  Department  advised  the  Board 
of  Supervisors  that  it  was  necessary  to  lay  certain  mains 
in  certain  portions  of  the  city  in  order  to  protect  them  from 
destruction  by  fire.  The  board  thereupon  directed  the 
Spring  Valley  Waterworks,  at  its  own  expense,  to  lay  these 
mains  for  the  accommodation  of  the  fire  hydrants,  which 
the  city  will  itself  place  in  connection  with  the  mains.  The 
water  company  replied  that  the  laying  of  the  mains  would 
necessitate  an  outlay  on  its  part  of  something  over  |400,- 
000.  The  board  thereupon  replied,  'we  will  allow  you  in- 
terest upon  the  amount  necessary  to  be  expended  by  you 
in  laying  these  mains — that  is  we  will  allow  you  in  the  rates 
that  we  prescribe,  giving  you  a  reasonable  interest — say 
five  per  cent  upon  the  amount  that  will  be  necessary  for  you 
to  invest.'  Now  then  the  question  for  your  determination 
specifically  is  this:  Is  the  position  of  the  Board  of  Super- 
visors well  taken  in  law?  In  other  words,  can  we  say  to 
this  water  company,  'You  must  lay  those  mains,  and  as 
long  as  we  allow  you  a  reasonable  interest  upon  the  invest- 
ment that  will  be  necessary  thereby,  you  have  no  cause 
for  complaint.' " 
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It  appears  from  the  above  that  the  Board  of  Supervisors 
purposes  allowing  interest  upon  |400,000  which  has  not  yet 
been  expended  by  the  Spring  Valley  Water  Company. 
Such  action,  from  a  legal  standpoint,  would  be  unwarranted. 
The  principle  is  now  thoroughly  well  established  that  in 
the  fixing  of  water  charges  a  reasonable  rate  of  interest 
shall  be  allowed  upon  the  plant  and  property  actually  used 
by  the  company  in  the  supplying  of  water.  (San  Diego 
Water  Co.  vs.  San  Diego,  118  Cal.,  556;  Redlands  Water  Co. 
vs.  Redlands,  121  Cal.,  365;  San  Diego  Land  Co.  vs.  National 
City,  174  U.  S.,  739,  757.) 

The  people  are  not  to  be  compelled  to  pay  a  higher  price 
for  water  in  order  that  the  company  may  be  enabled  to 
carry  out  projected  improvements.  It  is  only  after  such 
betterments  have  become  part  of  the  water  supply  system 
that  the  city  may  allow  interest  upon  the  investment  made. 
Thus  it  is  made  plain  that  the  question  whether  the  water 
company  may  be  forced  to  supply  the  needed  mains  does  not 
depend  upon  or  in  any  way  affect  the  matter  of  fixing  water 
rates  except  in  this,  that  if  in  the  rate  fixed,  or  to  be  fixed, 
allowance  has  been  made  for  interest  upon  money  not  yet 
expended  by  the  company,  such  allowance  should  be 
stricken  out,  if  that  is  possible,  and  the  water  rates  reduced 
by  so  much.  If  the  city  may  force  the  laying  of  mains  it 
may  do  so  whether  interest  is  provided  in  advance  or  not. 
If  it  is  the  duty  of  the  water  company  to  lay  these  mains 
it  would  be  no  defense  on  the  part  of  the  company  to  claim 
that  the  city  had  not  allowed  interest  on  the  cost  of  laying 
them,  because  the  law  does  not  permit  the  city  to  fix  water 
rates  according  to  what  may  be  expended,  but  upon  the 
basis  of  what  has  been  expended  and  is  in  use.  On  the  part 
of  the  city  it  would  not  strengthen  the  city's  right  to  com- 
pel the  company  to  lay  mains  by  alleging  that  the  city  had 
fixed  water  rates  higher  than  they  otherwise  would  have 
been,  so  as  to  allow  for  interest  upon  an  investment  that  the 
company  has  not  made  and  refuses  to  make. 

If  litigation  should  ensue  upon  this  question,  no  final 
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determination  thereof  could  be  arrived  at  within  two  or 
more  years.  And  if  rates  were  so  fixed  during  those  two 
years  as  to  give  interest  to  the  water  company  upon  money 
which  it  had  not  invested  and  perhaps  never  could  be  com- 
pelled to  invest,  it  is  obvious  that  the  people  who  paid  the 
rates  would  be  the  loser  and  not  the  water  company,  which 
would  have  received  many  thousand  dollars  for  which  it 
had  given  no  return.  I  do  not  believe  it  to  be  the  law  and 
have  found  no  authorities  which  hold  that  water  rates  are 
to  be  fixed  contingently  or  upon  the  basis  of  the  promises 
made  by  a  water  company  that  it  will  make  certain  improve- 
ments during  the  coming  year. 

The  question,  therefore,  of  compelling  the  laying  of  cer- 
tain mains  does  not  depend  upon  the  action  of  the  Board 
in  fixing  rates,  and  can  be  determined,  if  need  be,  after  such 
rates  are  fixed  as  well  as  before. 

On  the  general  proposition,  whether  a  water  company 
can  be  compelled  to  lay  water  mains  of  an  increased  size 
80  as  to  more  fully  protect  the  city  against  fire,  I  have  dis- 
covered no  authorities  whatever,  either  adjudicated  case  or 
law  writer's  text,  to  sustain  the  contention  of  the  Board. 

If,  irrespective  of  the  matter  of  water  rates  now  under 
your  consideration,  it  is  desired  to  determine  the  matter  in 
the  courts,  I  shall  be  pleased  to  institute  such  proceedings 
as  you  may  suggest. 

Respectfully, 

Franklin  K.  Lane. 
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Public  Streets.— Whether  Pacific  Telephone  and  Telegraph  Com- 
pany Should  Comply  With  Provisions  of  Charter  Regulating 
Manner  in  Which  Trenches  May  be  Opened  in  Public  Streets. 

March  18,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  1312,  to- 
gether with  a  copy  of  a  communication  to  you  signed  by  E. 
S.  Pillsbury,  Esq.,  the  attorney  for  the  Pacific  Telephone 
and  Telegraph  Company. 

The  question  submitted  is  in  substance  this:  Is  the  tele- 
phone company  subject  to  the  provisions  of  the  Charter  as 
to  the  opening  and  closing  of  trenches  in  the  public  streets? 

I  have  heretofore  held  in  an  opinion  dated  April  4,  1900, 
that  telephone  companies  in  general  should  conform  to  the 
Charter  provisions,  and  I  see  no  reason  to  change  that 
ruling  or  make  an  exception  in  favor  of  the  company  here 
concerned. 

It  appears  that  by  Order  No.  2186,  passed  by  the  Board  of 
Supervisors  of  this  city  and  county  in  1890,  there  was 
granted  to  the  telephone  company  a  franchise  running  for 
fifty  years  and  embracing  the  privilege  of  installing  and 
maintaining  and  using  a  plant  for  the  transmission  of  elec- 
tricity for  telegraphic,  telephonic  and  other  purposes,  in- 
cluding the  right  to  lay  and  maintain  conduits  and  wires 
and  conductors  beneath  and  within  any  or  all  of  the  streets 
of  this  city.  The  franchise  provided  that  the  municipality 
should  have  the  free  use  of  one  of  said  conduits  for  the  ex- 
clusive purpose  of  fire  alarm,  patrol  and  police  service.  It 
also  stated  in  the  franchise  that  it  shall  be  lawful  for  the 
telephone  company  or  its  assigns  "to  make  all  needful  and 
convenient  excavations  and  openings  in  any  of  the  streets 

...  into  which  it  or  they  may  desire  to  place  such 
pipes  or  conduits"  for  the  purposes  mentioned. 

The  Charter  of  San  Francisco  contains  a  provision  directly 
in  conflict  with  the  privilege  last  mentioned,  namely,  that 
giving  to  the  telephone  company  itself  the  right  to  make 
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the  desired  excavations  in  the  streets.  The  Charter  pro- 
vides in  subdivision  9  of  section  9,  Chap.  I,  Art.  VI  as  fol- 
lows: 

"When  at  any  time  any  person,  company  or  corporation 
desires  to  have  opened  or  torn  up  the  roadway  of  any  street, 
lane,  alley,  place  or  court  in  the  city  and  county  for  any 
purpose,  a  written  application  shall  be  made  to  the  Board 
of  Public  Works  for  permission  to  do  so.  The  Board  shall 
thereupon  make  an  estimate  of  the  expense  of  opening  or 
tearing  up  such  street,  lane,  alley,  place  or  court  and  of 
restoring  the  same  to  as  good  a  condition  as  it  was  in  be- 
fore said  opening  or  tearing  up.  Such  person,  company  or 
corporation  must  thereupon  deposit  the  amount  of  such  esti- 
mate with  the  Board  of  Public  Works,  which  shall  there- 
upon pay  the  same  into  the  General  Fund. 

"The  Board  shall  thereupon  proceed  to  open  or  tear  up 
said  street,  lane,  alley,  place  or  court  as  in  said  application 
requested,  and  shall  at  the  proper  time  restore  such  street, 
lane,  alley,  place  or  court  to  as  good  a  condition  as  it  was 
in  before  said  opening  or  tearing  up.  Contracts  for  the  do- 
ing of  such  work  by  the  Board  may  be  let  by  it  in  the  man- 
ner provided  in  this  Chapter,  or  the  work  may,  at  the  op- 
tion of  the  Board,  be  done  by  days'  labor." 

It  is  thus  seen  that  by  the  franchise  the  telephone  com- 
pany had  the  right  to  tear  up  the  streets,  while  under  the 
Charter  such  company  must  make  application  to  the  Board 
of  Public  Works  to  have  such  work  done,  and  upon  ap- 
proval of  the  application  the  Board  itself  is  to  perform  the 
actual  work,  either  by  contract  or  days'  labor,  the  tele- 
phone company  defraying  all  expenses  connected  there- 
with. 

Under  these  facts  the  sole  question  presented  is:  Does 
the  Charter  provision  impair  the  obligation  of  the  contract 
created  by  the  franchise  or  deprive  the  telephone  company 
of  i)roperty  without  due  process  of  law,  contrary  to  the 
inhibition  of  the  Constitution  of  the  United  States?  I 
think  not. 
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That  a  franchise  duly  granted  by  a  municipal  corpora- 
tion under  authority  of  law  is  a  contract,  and  as  such  is 
inviolable,  cannot  be  denied.  But  the  mere  fact  that  cer- 
tain provisions  are  contained  in  a  franchise  does  not  make 
those  provisions  contracts.  If  any  matters  are  improperly 
part  of  a  franchise,  as  to  such  matters  there  is  no  contract, 
though  the  franchise  itself  may  still  be  valid  and  otherwise 
enforceable.  One  class  of  subjects  long  recognized  as  be- 
ing beyond  the  power  of  contracts  to  limit  or  control,  con- 
sists of  regulations  looking  to  the  health,  morals,  comfort 
and  safety  of  our  citizens.  These  are  generally  termed  po- 
lice regulations,  and  are  not  properly  the  subject  of  fran- 
chise or  contract,  for  the  reason  that  their  reservation  in 
the  government  itself  is  essential  to  self-preservation  and 
the  orderly  conduct  of  the  municipality  and  state.  If  any 
regulations  of  this  class  are  contained  in  a  franchise,  the 
grant  in  that  particular  regard  is  void,  and  therefore  con- 
flicting legislation  touching  the  same  matter  cannot  be 
regarded  as  impairing  the  obligation  of  any  contract.  On 
the  contrary,  the  attempt  to  bargain  away  such  power  of 
regulation  by  franchise  is  itself  the  attempt  to  impair  the 
highest  form  of  obligation  existing,  namely,  the  obligation 
to  maintain  a  permanent  and  orderly  government  and  such 
as  will  best  preserve  the  health  and  comfort  of  the  people. 

The  proper  care  and  regulation  of  the  public  streets,  and 
particularly  the  matter  of  tearing  up  their  surface,  ren- 
dering them  temporarily  at  least  impassible  and  unusable 
for  their  ordinary  purposes,  are  clearly  matters  pertaining 
to  police  regulation.  Nor  will  it  be  denied  that  it  is  compe- 
tent in  a  municipal  charter  such  as  ours  to  legislate  re- 
garding such  matters. 

In  the  case  of  the  New  York,  etc.,  R.  R.  Co.  vs.  Bristol,  151 
U.  S.  560,  the  legislative  power  had  required  a  railroad 
company  to  remove  its  railroad  from  the  highway  crossing 
on  which  it  was  laid  and  replace  it  at  a  different  elevation, 
so  that  the  highway  and  the  railroad  tracks  would  not 
cross  on  the  same  grade.     This  was  done  to  promote  the 
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public  safety  and  comfort.  The  company  had  a  valid  fran 
chise  over  the  route  involved  and  had  laid  its  tracks  in 
accordance  with  law,  nevertheless  the  law  requiring  the 
change  was  upheld  and  the  expense  of  the  improvement  was 
held  to  be  validly  chargeable  to  the  company.  In  speaking 
of  the  police  power  of  the  state,  in  that  case,  the  Supreme 
Court  of  the  United  States  say:  "It  is  likewise  thoroughly 
established  in  this  court  that  the  inhibitions  of  the  Consti- 
tution of  the  United  States  upon  the  impairment  of  the 
obligations  of  contracts,  or  the  deprivation  of  property 
without  due  process  or  the  equal  protection  of  the  laws, 
by  the  states,  are  not  violated  by  the  legitimate  exercise 
of  legislative  power  in  securing  the  public  safety,  health 
and  morals.  The  governmental  power  of  self-protection 
cannot  be  contracted  away,  nor  can  the  exercise  of  rights 
granted,  nor  the  use  of  property,  be  withdrawn  from  the 
implied  liability  to  governmental  regulation  in  particulars 
essential  to  the  preservation  of  the  community  from  in- 
jury." 

In  the  case  of  New  York  vs.  Squire,  145  U.  S.  175,  it  ap- 
peared that  a  franchise  had  been  granted  to  tear  up  the 
street  and  lay  electric  wires,  without  other  ^restrictions. 
Before  all  the  wires  had  been  laid  the  local  legislature 
passed  a  law  providing  that  before  any  street  should  be 
torn  up  to  lay  wires,  application  should  first  be  made  to  a 
commission  established  for  that  purpose  and  its  approval 
obtained,  and  further  provided  that  the  fees  of  such  com- 
mission should  be  paid  by  the  party  making  the  applica- 
tion. The  court  held  that  the  company  organized  and  hav- 
ing such  a  franchise  before  the  enactment  of  the  law,  was 
nevertheless  bound  to  comply  with  its  provisions  and  that 
the  law  in  no  wise  impaired  the  obligation  of  the  contract 
created  by  the  franchise. 

When  the  case  just  referred  to  was  before  the  New  York 
Court  of  Appeals,  those  matters  of  common  knowledge 
which  had  led  to  the  statutes  there  involved,  were  referred 
to  and  the  rule  of  law  afterwards  approved  b^'  the  United 
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States  Supreme  Court  duly  declared.  A  few  extracts  from 
the  opinion  will  be  found  instructive  and  are  here  quoted 
as  having  a  bearing  by  analogy  upon  the  matter  now  under 
consideration : 

"The  necessity  of  these  acts  sprung  out  of  a  great  evil; 
which  in  recent  times  has  grown  up  and  afflicted  large  cities 
by  the  multiplication  of  rival  and  competing  companies,  or- 
ganized for  the  purpose  of  distributing  light,  heat,  water, 
the  transportation  of  freight  and  passengers,  and  facilitat- 
ing communication  between  distant  points,  and  which  re- 
quire in  their  enterprises  the  occupation  not  only  of  the 
surface  and  air  above  the  streets,  but  indefinite  space  under 
ground.  This  evil  had  become  so  great  that  every  large 
city  was  covered  with  a  network  of  cables  and  wires  at- 
tached to  poles,  houses,  buildings  and  elevated  structures, 
bringing  danger,  inconvenience  and  annoyance  to  the  pub- 
lic. Extensive  spaces  under  ground  were  also  required  to 
lay  pipes  and  build  trenches  and  arches,  to  transact  the 
business  of  the  various  corporations  requiring  them.  These 
works  not  only  called  for  great  skill  to  harmonize  the  vari- 
ous and  conflicting  claims  of  competing  companies  to  rights 
above  as  well  as  beneath  the  ground,  but  a  comprehensive 
plan  and  supervision  to  prevent  the  constant  disruption  of 
the  streets  and  the  interruption  of  travel.  The  necessity  of 
a  remedy  for  these  public  annoyances  had  long  been  felt, 
and  it  finally  culminated  in  the  enactment  of  the  several 
statutes  referred  to.  .  .  .  That  regulations  of  the  char- 
acter provided  for  in  these  acts  are  strictly  police  regula- 
tions, and  such  as  no  chartered  rights  can  nullify  or  over- 
ride, is  too  clear  to  admit  of  dispute.  The  primary  and  fun- 
damental object  of  all  public  highways  is  to  furnish  a  pas- 
sageway for  travelers  in  vehicles  or  on  foot,  through  the 
country.  (Bouvier's  Institutes,  Sec.  442).  They  were  orig- 
inally designed  for  the  use  of  travelers  alone.  But  in  the 
course  of  time  and  in  the  interest  of  the  general  prosperity 
and  comfort  of  the  public  they  have  been  put,  especially  in 
large  cities,  to  numerous  other  uses;  but  such  uses  have  al- 
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ways  been  held  to  be  subordinate  to  the  original  design  and 
use.  Thus  they  have  been  appropriated  in  recent  times  for 
the  reception  of  sewers,  water  pipes,  gas  pipes,  pipes  for 
heating  and  manufacturing  purposes,  underground  rail- 
roads, trenches  for  wires  for  telegraph,  telephone  and  other 
purposes,  which  all  require  in  their  construction  the  disrup- 
tion of  the  pavements  and  the  temporary  interruption,  at 
least,  of  the  rights  of  travelers  in  the  public  highways. 
.  .  .  Redfield,  C.  J.,  in  Sharp  vs.  Rutland  and  Bur- 
lington R.  R.  Co.  (27  Vt.  149),  says:  'This  police  power  of 
the  state  extends  to  the  protection  of  the  lives,  limbs,  health, 
comfort  and  quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  state.'  The  right  to  exercise  this  power 
cannot  be  alienated,  surrendered  or  abridged  by  the  legis- 
lature by  any  grant,  contract  or  delegation  whatsoever, 
because  it  constitutes  the  exercise  of  a  governmental  func- 
tion, without  which  it  would  become  powerless  to  protect 
those  rights  which  it  was  especially  designed  to  accom- 
plish."   (People  vs.  Squire,  107  N.  Y.  593.) 

To  the  same  effect  see :  New  Orleans  Gas  Co.  vs.  Louisiana 
Light  Co.  115  U.  S.,  650;  Mugler  vs.  Kansas,  123  U.  S.,  625; 
Baltimore  vs.  Baltimore  Trust  Co.,  166  U.  S.,  673,  and  cases 
cited;  Laclede  Gas  Co.  vs.  Murphy,  170  U.  S.,  99. 

Reasoning  along  the  lines  of  the  New  York  case 
quoted  from  above,  it  may  be  said  here,  that  the 
practice  of  permitting  persons  to  tear  up  the  streets 
for  the  purpose  of  laying  conduits  or  other  appli- 
ances was  found  to  be  the  source  of  great  incon- 
venience, insecurity  and  danger  to  our  citizens,  and 
that  the  ordinary  precautions  of  superintendence  by  a  publio 
official  were  insufficient  to  remedy  the  evil;  that  nothing, 
in  fact,  would  bring  about  the  desired  result  save  a  require- 
ment that  the  proper  department  of  the  municipality  should 
itself  have  charge  of  the  contracts  and  the  work  and  thus 
place  the  security  and  comfort  of  the  people  in  the  hands 
of  their  own  representatives. 

The  Charter  provisions  do  not  proceed  on  the  theory  of 


453 


any  pecuniary  profit  arising  to  the  city  from  the  doing  ox 
this  work.  On  the  contrary,  the  work  is  to  be  charged  for 
at  exactly  its  cost,  and  it  cannot  be  presumed  that  such 
charge  will  exceed  in  any  measure  the  fair  value  thereof. 
It  may  be,  indeed,  that  the  work  so  done  will  be  somewhat 
more  expensive  to  the  company  than  if  it  had  performed  the 
same  for  itself  free  from  all  restrictions.  But  this  fact 
alone  is  not  sufficient  to  charge  the  regulation  with  unrea- 
sonableness. It  must  be  admitted  that  certain  charges  for 
official  inspection  and  the  like  may  be  validly  imposed 
upon  the  company.  (See  N.  Y.  vs.  Squire,  supra,  and  New 
York  R.  R.  Co.  vs.  Bristol,  151  U.  S.,  560).  If  so,  then  any 
such  increased  cost  as  may  result  from  having  the  work 
done  under  the  charge  of  the  municipality  would  only  rep- 
resent what  under  other  circumstances  would  be  the  cost 
of  superintendence  and  incidental  expenses,  and  therefore 
would  be  a  valid  charge. 

Nor  can  it  be  said  that  any  substantial  right  or  privilege, 
whether  amounting  to  a  contract  or  not,  has  been  impaired 
by  this  regulation.  The  main  and  chief  purpose  of  this 
franchise  held  by  the  telephone  company  in  so  far  as  it 
concerns  streets,  is  that  of  placing  wires  and  conduits  un- 
derground. The  matter  of  street  excavating  as  a  means 
thereto  is  but  incidental  and  subsidiary.  It  is  not  of  the 
essence  of  this  right  that  the  company  itself  should  be  per- 
mitted to  actually  remove  the  street  material  and  after- 
wards replace  it.  Provided  the  right  still  remains  to  the 
company  to  properly  lay  its  conduits,  wires  and  conductors 
— and  such  right  does  remain — it  is  not  essentially  material 
to  the  company  who  may  have  charge  of  the  mere  matter  of 
excavating.  Their  franchise  in  its  essential  features  is  not 
impaired. 

I  am  therefore  of  the  opinion  that  the  Pacific  Telephone 
and  Telegraph  Company  should  be  held  subject  to  the  pro- 
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visions  of  the  Charter  as  to  the  opening  and  closing  of 
trenches  in  tlie  public  streets. 

Respectfully, 

Franklin  K.  Lane. 


Judgments  Against  City.— Mode  of  Collection.— Availability  of 
Surplus  Fund. — How  Such  Fund  Is  Created. — Necessity  for 
Approval  of  Demand  Based  Upon  Judgment. 

March  21,  1901. 
The  Board  op  Supervisors. 

Gentlemen:  In  youi  communication  of  the  9th  ult.  you 
present  the  following  question:  "Is  a  judgment  enforcible 
without  an  act  of  the  Board  appropriating  money  for  the 
purpose  in  the  budget  or  out  of  the  surplus  or  otherwise?" 

The  following  provisions  of  the  Charter  relate  to  this  ques- 
tion: Sec.  16,  Chap.  I,  Art.  III.  "At  the  close  of  each  fiscal 
year,  if  all  demands  against  each  fund  have  been  paid  or 
sa.tisfied,  and  all  disputed  or  contested  demands  finally  ad- 
judicated, the  Supervisors  shall  direct  the  Treasurer  to 
transfer  all  surplus  moneys  to  a  fund  to  be  called  the  Sur- 
plus Fund,  except  such  surplus  moneys  as  are  in  the  sev- 
eral Interest  and  Sinking  Funds,  in  the  Common  School 
Fund,  in  the  Park  Fund,  the  Library  Fund,  the  Police  Re- 
lief and  Pension  Fund,  in  the  Firemen's  Relief  and  Pension 
Fund,  and  in  such  other  funds  the  disposition  of  whose 
surplus  moneys  is  in  this  Charter  otherwise  provided  for." 

Section  3,  Chap.  II  Art.  Ill:  "The  Surplus  Fund  shall 
be  used  for  the  purposes  and  in  the  order  following:  (1) 
In  payment  of  any  final  judgment  against  the  city  and 
county." 

Section  19,  Chap.  I,  Art.  II:  "Except  as  provided  in  Chap- 
ter III  of  Article  III  of  this  Charter,  all  demands  payable 
out  of  the  treasury  must  before  they  can  be  approved  by 
the  Auditor  or  paid  by  the  Treasurer  be  first  approved  by 
the  Board  of  Supervisors." 
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Section  13,  Chap.  Ill  Art.  Ill:  "  .  .  .  All  other  de- 
mands payable  out  of  any  funds  in  the  treasury,  must,  be- 
fore they  can  be  allowed  by  the  Auditor,  or  recognized,  or 
paid,  be  first  approved  by  the  department,  board  of  officer 
in  which  the  same  has  originated,  and  in  all  such  cases 
must  be  approved  by  the  Supervisors." 

The  last  two  quoted  provisions  prescribe  the  method 
which  must  be  followed  as  to  all  demands  except  such  as 
to  which  there  may  be  some  other  specially  designated  pro- 
cedure, and  I  find  no  other  course  prescribed  for  final  judg- 
ments. The  provision  quoted  from  Section  3  of  Chap.  II, 
Art.  Ill,  is  a  designation  of  the  fund  out  of  which  such 
judgments  shall  be  paid.  But  it  does  not  obviate  the  neces- 
sity of  procuring  the  approval  by  the  Board  of  Supervisors 
of  the  demand.  Nor  does  it  create  the  Surplus  Fund  with- 
out the  direction  to  the  Treasurer  required  by  section  16 
quoted  above,  which  imposes  upon  the  Board  a  duty,  that 
in  a  proper  case  may  doubtless  be  compelled.  Section  3 
snpra  makes  it  the  duty  of  the  city  and  county  officers  to 
pay  final  judgments  (such  as  may  properly  be  paid  out  of 
the  revenues  of  the  current  year)  out  of  such  fund.  When 
the  Surplus  Fund  has  been  created  by  the  action  of  the 
Board  of  Supervisors  it  becomes  in  effect  an  appropriation 
which  may  be  used  for  the  purposes  designated  in  the  Char- 
ter. No  further  appropriation  is  then  necessary  to  make 
this  fund  available,  but  the  demand  should  be  approved 
by  the  Board,  no  exception  being  made  to  the  general  Char- 
ter rule  requiring  all  demands  to  be  approved. 

Otherwise  than  out  of  the  Surplus  Fund  a  judgment  can- 
not be  collected  against  the  city,  except  from  a  specific  ap- 
propriation made  in  the  budget,  and  such  appropriation 
may  in  some  cases  be  compelled  by  mandamus.  (See 
Phelps  vs.  Lodge,  60  Kan.,  122;  East  St.  Louis,  vs.  People,  6 
Bradwell  76;  State  vs.  Jefferson  Police  Jury,  34  La.  Ann. 
673). 

Respectfully, 

Franklin  K.  Lane. 
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Litigation. — Peixotto    vs.     Bank    of    Commerce    and    City    and 
County. — Effect  of  Assignment,  Prior  to  Garnishment. 

March  22,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  With  reference  to  the  judgment  obtained 
by  Edgar  D.  Peixotto,  Esq.,  against  the  Bank  of  Commerce 
and  the  City  and  County  of  San  Francisco,  it  is  my  belief, 
that  an  appeal  would  result  in  an  affirmance  of  the  judg- 
ment of  the  lower  court. 

When  Widber  was  arrested  he  had  some  |2600  in  the 
Bank  of  Commerce  of  this  city.  Mr.  Piexotto  obtained  an 
assignment  from  Widber  of  this  money  and  gave  notice  to 
the  bank  of  such  assignment  prior  to  the  levying  of  a  gar- 
nishment thereon  by  the  city  and  county.  There  was,  there- 
fore, no  money  in  the  bank  belonging  to  Widber  when  the 
city  made  its  attachment.  This  was  before  my  incumbency 
of  this  office  and  I  have  no  knowledge  of  the  facts  otherwise 
than  as  they  developed  on  the  trial. 

"It  is  universally  held  that  an  assignment  by  the  defend- 
ant of  a  claim  due  him,  irrespective  of  whether  the  assign- 
ment is  legal  or  equitable,  will  take  precedence  of  a  subse- 
quent writ  of  garnishment  served  upon  the  debtor  at  the 
suit  of  creditors  of  the  assignor,  provided  the  assignment 
was  in  good  faith  and  for  a  valuable  consideration."    (Vol. 

14  Ency.  of  Law,  2nd  Ed.,  p.  857;  citing  Walling  vs.  Miller, 

15  Cal.  38). 

By  this  judgment  the  city  loses  no  money,  but,  as  Mr. 
Justice  McFarland  said  in  another  connection,  it  "fails  to 
get  what  it  never  was  entitled  to." 

Respectfully, 

Franklin  K.  Lane. 
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Signs  in  Public  Streets.— Not  Inhibited  by  Charter  Provision  as  to 
Granting  of  Permits  for  "Permanent  Encroachment  Upon  Any 
Sidewalk  of  Any  Structure." 

March  29,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  have  received  through  your  clerk  a  copy 
of  Bill  No.  315,  "Providing  for  and  regulating  the  use  of 
signs  and  transparencies  upon  or  projecting  over  the  pub- 
lic streets  or  sidewalks,"  and  therewith  a  communication 
requesting  an  opinion  '^as  to  whether  or  not  the  provisions 
of  said  bill  conflict  with  the  provisions  of  the  Charter," 
citing  my  attention  to  subdivision  1  of  Section  9  of  Chap- 
ter I  Article  VI  thereof,  which  gives  to  the  Board  of  Public 
Works  authority  subject  to  the  ordinances  of  the  Super- 
visors, to  grant  permits  for  certain  uses  of  the  streets,  but 
denying  them  the  power  to  grant  permits  for  or  allow  the 
"permanent  encroachment  upon  any  sidewalk  of  any  struc- 
ture." 

Bill  No.  315  authorizes  the  Board  of  Public  Works  to  issue 
"permits  for  the  use  of  the  streets  for  certain  signs  and  trans- 
parencies under  specified  and  minute  conditions,  one  of  the 
conditions  being  that  all  signs  or  transparencies  now  erected 
or  hereafter  to  be  erected  upon  buildings  and  projecting  over 
sidewalks,  and  all  clocks,  signs  or  transparencies  now 
erected  or  hereafter  erected  upon  sidewalks  ''shall  be  con- 
sidered as  temporary  encroachments  and  removable  at  the 
pleasure  of  the  Board  of  Supervisors." 

The  Board  of  Public  Works  cannot  permit  the  building 
of  any  structure  that  will  permanently  narrow  the  width 
of  the  sidewalk,  nor  can  the  Board  of  Supervisors  authorize 
the  granting  of  such  permit.  This  probably  would  be 
so  without  any  such  prohibitory  provision  as  is  contained  in 
the  Charter.  But  the  language  of  the  Charter  would  cer- 
tainly be  put  to  a  forced  construction  if  made  to  deny  to  the 
Board  of  Supervisors  the  power  to  permit  the  erection  of 
any  post  or  sign  jutting  over  the  sidewalk  which  under  the 
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terms  of  the  permit  would  be  removable  at  the  pleasure  of 
the  citj.  Without  question  the  Board  of  Supervisors  may 
prohibit  any  and  every  kind  of  encroachment  or  obstruction 
upon  streets  and  sidewalks.  That  the  Charter  has,  how- 
ever, denied  to  the  Supervisors  power  to  declare  what  the 
municipal  policy  in  this  regard  shall  be  is  not  manifest. 
The  word  "encroachment"  carries  with  it  the  element  of  in- 
trusion upon  or  reaching  into  the  highway  as  by  a  building 
or  a  fence.  (See  State  vs.  Pomeroy,  73  Wis.,  664;  Grodsell  vs, 
Fleming,  59  Wis.,  52;  Daly  vs.  Georgia  R.  R.,  80  Ga.,  793; 
Griffin  vs.  McCullum,  46  Barb.,  561.)  The  Century  Diction- 
ary defines  the  term  "to  encroach"  thus:  ''To  extend  over 
possession  of  land  so  as  to  transgress  the  boundary  between 
it  and  the  rightful  possession  or  enjoyment  of  another  or  of 
the  public."  In  this  technical  sense,  therefore,  an  encroach- 
ment would  be  a  building  or  structure  which  came  out  into 
the  sidewalk  under  assumption  of  right  and  was  of  a  per- 
manent character.  This  the  Board  of  Public  Works  would 
have  no  power  to  permit  or  allow.  A  sign  attached  to  a 
building  under  license  of  the  city,  or  a  transparency  raised 
above  the  walk  which  may  serve  to  illuminate  the  street,  is 
not,  in  my  opinion,  such  a  structure  as  the  Charter  was  in- 
tended to  prohibit  when  it  refers  to  structures  which  are 
permanent  encroachments,  especially  so,  when  such  signs 
are  made  removable  at  the  pleasure  of  the  city  by  the  lan- 
guage of  the  permitting  statute. 

Respectfully, 

Franklin  K.  Lane. 
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Tender  of  Bond. — Advising  Against  Acceptance  of  Bond  Offered 
by  Telephone  Company. 

April  3,  1901. 
The  Mayor. 

Sir:  I  return  herewith  the  bond  of  Pacific  States  Tele- 
phone and  Telegraph  Company  sent  to  me  with  your  com- 
munication of  the  28th  ult.  This  form  of  undertaking  is  one 
designed  to  carry  out  the  provisions  relative  to  tearing  up 
streets,  etc.,  which  are  contained  in  the  franchise  of  the 
Pacific  Telephone  and  Telegraph  Company.  If  it  is  the  in- 
tention to  permit  the  former  corporation  to  do  the  work  of 
tearing  up  and  replacing  the  streets — and  if  said  corpor- 
ation is  indeed  the  successor  of  the  latter  company — then 
I  am  of  the  opinion  that  the  bond  is  in  proper  form.  If, 
however,  it  is  not  intended  to  allow  the  Telephone  Company 
to  do  such  work  itself  but  to  require  the  Board  of  Public 
Works  to  do  the  same  under  the  provisions  of  the  Charter,  I 
can  see  no  occasion  for  this  bond.  I  am  informed  that  the 
Telephone  Company  desires  to  test  the  validity  of  the  Char- 
ter provisions  covering  this  subject  in  the  courts,  and  it  may 
be  that  this  bond  was  tendered  to  you  in  order  to  show  its 
willingness  to  carry  out  the  provisions  of  the  ordinance  con- 
ferring their  franchise.  If  this  is  true,  then  I  regard  the 
tender  as  sufficient  and  I  cannot  see  that  the  refusal  to  ac- 
cept it  will  in  any  way  interfere  with  a  fair  test  of  this  mat- 
ter in  legal  proceedings.  On  the  other  hand,  any  acceptance 
of  it  would  be  to  that  extent  a  recognition  of  some  right  in 
the  premises  on  the  part  of  the  Telephone  Company.  I  do 
not  believe  that  such  a  recognition  would  legally  affect  the 
position  of  the  municipality,  but  as  there  appears  to  be  no 
useful  purpose  to  be  served  by  accepting  the  bond,  it  would 
be  safer  not  to  recognize  it  in  any  manner. 

Respectfully, 

Franklin  K.  Lane. 
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Bail  Moneys. — Charter  Requires  Approval  by  Auditor  of  All  De- 
mands, "Whether  Upon  Public  or  Private  Funds  in  Custody 
of  Treasurer,"  Before  Payment. 

April  9,  1901. 
The  Treasurer. 

Sir:  In  your  communication  of  the  5th  inst.  an  opinion 
is  asked  as  to  the  legal  method  under  the  Charter  by  which 
you,  as  Treasurer  of  this  city  and  county,  may  pay  out  Police 
Court  bail  moneys,  and  if  it  is  lawful  to  require  the  approval 
by  the  Auditor  of  all  demands  for  such  moneys. 

Bail  moneys  are  not  the  property  of  the  city  and  neither 
the  general  law  nor  the  Charter  treats  them  as  such.  They 
are  received  upon  deposit  pending  criminal  proceedings  and 
go  into  a  fund  especially  provided  for  such  moneys,  known 
as  the  Special  Deposit  Fund.  The  warrant  and  bond  clerk, 
who  is  provided  by  the  Charter  to  aid  the  Police  Court  in 
the  dispatch  of  its  business,  must  each  day  deposit  all  bail 
moneys  with  the  Treasurer.  The  latter  must  receipt  there- 
fore and  send  a  duplicate  to  the  Auditor.  The  warrant 
and  bond  clerk  must  account  to  the  Auditor  each  month  for 
all  receipts,  as  must  the  Treasurer.  No  Police  Court  bail 
moneys  can  be  legally  withdrawn  from  the  treasury  under 
the  Charter  without  the  approval  of  the  Auditor  upon  the 
order  of  the  court.  These  are  my  conclusions  after  careful 
consideration  of  the  various  provisions  of  the  Charter  relat- 
ing to  the  question  at  issue. 

The  warrant  and  bond  clerk  is  authorized  and  empowered 
to  issue  bail  bonds  and  appeal  bonds  when  the  liability 
thereon  does  not  exceed  two  thousand  dollars,  and  order  the 
discharge  from  custody  of  the  person  for  whom  the  bonds 
are  issued,  and  he  may  take  cash  bail  to  the  extent  in  any 
one  case  of  one  thousand  dollars.  ''He  must  account  for  and 
pay  to  the  Treasurer  all  moneys  received  as  bail  in  the  man- 
ner that  the  County  Clerk  is  required  by  law  to  account  for 
and  pay  moneys  received  as  fees."  (Section  5,  Chapter  VIII, 
Article  V.) 
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The  County  Clerk,  like  all  other  officers,  is  required  to 
daily  deliver  all  fees  to  the  Treasurer  and  take  a  receipt 
therefor,  which  shall  show  the  amount  of  money  received, 
the  day  and  hour  when  paid,  etc.  (Sec.  4,  Chap.  Ill,  Art. 
III.)  By  this  procedure  the  bail  moneys  come  into  the  cus- 
tody of  the  Treasurer.  They  thus  are  accounted  for  and 
paid  over  by  the  warrant  and  bond  clerk. 

The  Treasurer,  on  receipt  of  bail  moneys,  places  them  in 
the  Special  Deposit  Fund,  which  consists  of:  ''l.  All 
moneys  paid  into  court  and  deposited  with  the  Treasurer 
by  the  County  Clerk.  2.  All  moneys  received  by  the  Public 
Administrator  and  deposited  by  him  with  the  Treasurer.  3. 
All  moneys  deposited  with  the  Treasurer  on  special  deposit. 
The  moneys  in  the  Special  Deposit  Fund  shall  be  paid  out 
in  the  manner  prescribed  by  law."  (Sec.  4,  Chap,  II,  Art. 
III.) 

This  fund  is  created  for  the  reception  of  moneys  which 
do  not  belong  to  the  city  and  county.  For  these  moneys 
the  Treasurer  is  created  a  special  custodian.  Bail  moneys 
are  in  the  custody  of  the  court,  though  the  Charter  has  pre- 
scribed that  that  the  Treasurer  shall  hold  them;  just  as  the 
Charter  has  prescribed  in  conformity  with  general  law,  that 
the  Treasurer  shall  hold  and  keep  the  other  moneys  which 
constitute  the  Special  Deposit  Fund. 

In  the  chapter  upon  *'The  custody  of  public  moneys,"  the 
procedure  is  laid  down  by  which  demands  shall  be  allowed. 
For  instance,  demands  for  salaries  fixed  by  law,  ordinance  or 
the  Charter  shall  be  allowed  by  the  Auditor  without  any 
previous  approval;  demands  upon  the  Common  School  Fund 
must  be  approved  by  the  Board  of  Education,  etc.  "All 
other  demands  payable  out  of  any  funds  in  the  Treasury 
must,  before  they  can  be  allowed  by  the  Auditor,  or  recog- 
nized, or  paid,  be  first  approved  by  the  department,  board 
or  officer  in  which  the  same  has  originated,  and  in  all  such 
cases  must  be  approved  by  the  Supervisors.''  (Sec.  1-3,  Chap. 
Ill,  Art.  III.)  Then  follows  a  specification  of  the  require- 
ments for  a  legal  demand,  such  as:    "(1)    The  ordinance  or 


462 


authorization  under  which  the  same  was  allowed.  (2)  The 
name  of  the  Board  or  authority  authorizing  the  same.  (3) 
The  fiscal  year  within  which  the  indebtedness  was  incur- 
red;" and  so  on.  Few  of  these  conditions  could  be  complied 
with  as  to  demands  upon  the  Special  Deposit  Fund.  The 
demands  referred  to  in  the  above  quoted  section  are  those 
arising  out  of  indebtedness  voluntarily  or  involuntarily 
incurred  by  the  city  government  or  by  some  department 
thereof,  as  the  text  and  context  plainly  indicate.  It  does 
not  seem  to  have  been  the  intention  of  the  Charter  framers 
to  subject  moneys  which  do  not  belong  to  the  city  to  the 
same  elaborate  process  of  delaying  checks  that  protect  the 
city's  funds.  These  checks  are  intended  to  preserve  to  the 
city  the  money  that  belongs  to  it;  but  if  applied  to  bail 
moneys  and  estates  in  court,  such  checks  would  be  used  to 
retain  in  the  city's  possession  money  that  did  not  belong  to 
it. 

While  therefore  it  is  my  opinion  that  the  Supervisors  can- 
not be  required  to  pass  upon  such  demands  this  does  not 
authorize  the  Treasurer  to  pay  out  Police  Court  bail  moneys 
upon  the  mere  order  of  the  court  and  without  the  approval 
of  the  Auditor.  This  latter  official  is  the  bookkeeper  of  the 
city.  He  must  know  what  moneys  are  in  all  the  funds. 
Special  Deposit  Fund  as  well  as  all  others,  at  all  times. 
Each  day  he  must  be  able  to  tell  what  is  the  condition  of  the 
city's  finances.  Every  official  who  receives  money  as  fees 
and  pays  the  same  into  the  treasury  receives  a  receipt  issued 
originally  in  blank  to  the  Treasurer  by  the  Auditor,  and  a 
duplicate  receipt  must  be  filed  by  the  Treasurer  with  the 
Auditor  when  the  original  is  issued.  On  the  first  day  of 
each  month  the  Treasurer  must  report  to  the  Auditor  the 
moneys  he  has  received  during  the  preceding  month.  And 
on  the  first  day  of  each  month  every  officer  authorized  by 
law  to  charge  any  fee,  commission,  percentage,  allow- 
ance or  compensation  must  make  a  report  under  oath  of  all 
official  receipts  issued  by  him  during  the  preceding  month. 
And  the  Auditor  himself,  being  required  to  keep  a  strict  rec- 
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ord  of  the  demands  he  has  approved,  it  thus  becomes  but  a 
matter  of  bookkeeping  to  tell  whether  the  city  officials  have 
accounted  for  all  the  money  that  they  should  account  for  or 
not.  To  illustrate:  The  warrant  and  bond  clerk  this  "day 
pays  into  the  treasury  $5,000  of  bail  money  in  certain 
specified  cases,  for  which  he  gets  an  original  receipt  from 
the  Treasurer.  A  duplicate  receipt  goes  to  the  Auditor.  At 
the  first  of  next  month  the  Treasurer  reports  to  the  Auditor 
that  |5,000  was  received  by  him  from  the  warrant  and  bond 
clerk  upon  this  day,  as  bail  money  for  certain  persons  be- 
fore the  Police  Court.  At  the  same  time  (the  first  of  next 
month)  the  warrant  and  bond  clerk  reports  to  the  auditor 
the  deposit  of  the  said  |5,000,  showing  for  whose  bail  the 
money  was  deposited.  The  Auditor  then  by  examining  his 
own  record  of  demands  audited,  knows  whether  he  has 
audited  demands  upon  this  money.  And  the  Treasurer's 
account  shows  whether  he  has  the  right  amount  of  money 
in  hand  or  not.  Thus  a  perfect  check  is  kept  upon  all  officials 
by  the  municipal  bookkeeper.  This  is  the  theory  of  the 
Charter  scheme  for  the  custody  of  money.  And  for  this 
reason  the  Charter  has  repeatedly  required  that  the  Treas- 
urer shall  pay  no  money  out  of  the  treasury  except  upon 
demands  approved  by  the  Auditor.  (Section  3,  Chap.  II, 
Art.  IV;  Sec.  2,  Chap.  Ill,  Art.  III.)  And  it  has  even  ex- 
pressly provided  for  this  very  case  of  bail  money  by  declar- 
ing that  ''any  ordinance  or  law  providing  for  the  payment  of 
any  demand  out  of  the  Treasury  or  any  fund  thereof 
(whether  from  public  or  from  private  funds  deposited  there- 
in) shall  always  be  construed  as  requiring  the  auditing  of 
such  demand  by  the  Auditor  before  the  same  be  paid." 
(Sec.  3,  supra.)  Whether  this  provision  will  govern  as  to  all 
demands  upon  the  Special  Deposit  Fund  or  not,  I  do  not 
here  determine.  I  have  no  doubt,  however,  but  that  it 
was  intended  to  control  bail  money  deposited  with  the 
officials  of  the  municipal  Police  Court,  a  court  created  under 
authority  of  Section  8^  of  Article  XI  of  the  State  Consti- 
tution. 

I  therefore  advise  that,  as  Treasurer,  you  pay  no  demand 
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for  bail  moneys  deposited  with  you  until  such  demand  or 
order  has  received  the  approval  and  audit  of  the  Auditor, 
and  that  you  report  the  drafts  upon  such  Special  Deposit 
Fund  and  the  deposits  therein  as  of  all  other  moneys  re- 
ceived or  paid  out  to  the  Auditor.  It  is  incumbent  upon 
the  Auditor  originallj^,  and  the  Treasurer  later,  to  pass  upon 
the  genuineness  of  each  of  such  demands  submitted  for  ap- 
proval and  payment.  The  city  and  county  has  a  contingent 
interest  in  all  such  moneys,  because  when  bail  is  forfeited 
it  becomes  part  of  the  city's  funds,  and  it  should  there- 
fore be  made  clearly  to  appear  that  each  demand  which  is 
presented  is  hona  fide.  To  this  end  the  Police  Judges,  un- 
der their  specifically  granted  power  to  make  rules  and  regu- 
lations for  the  conduct  of  the  business  of  the  court,  should 
establish  such  rules  as  will  give  to  the  Auditor  tmd  Treas- 
urer a  complete  and  properly  certified  daily  record  of  the 
transactions  of  the  court  by  means  of  which  the  oflicers 
who  guard  these  funds  may  insure  against  fraud. 

Respectfully, 

Franklin  K.  Lane. 


Taxation. — Invalid  Assessment  of  "Bonds,"  it  Appearing  That  the 
Only  Bonds  Assessed  Were  Those  of  Quasi-Public  Corpora- 
tions. 

April  12,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  In  answer  to  Resolution  No.  1302,  with 
reference  to  the  case  of  Auerbach  vs.  City  and  County,  I 
beg  to  make  the  following  report: 

Between  the  first  Mondays  in  March  and  July,  1899,  Leo- 
pold A.  Auerbach  filed  a  statement  of  his  property  liable 
to  taxation  with  the  Assessor,  from  which  it  appeared  he 
owned  |95()  worth  of  personal  property.  He  was  accord- 
ingly assessed  for  this  amount  by  the  Assessor.  After  the 
assessment  books  had  been  turned  over  to  the  Board  of 
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Supervisors,  sitting  as  a  Board  of  Equalization,  Mr.  Auer- 
bach  was  notified  to  appear  before  tbat  Board  and  show 
cause  why  his  assessment  should  not  be  raised.  No 
response  was  made  to  this  subpoena  when  the  matter  was 
reached  on  July  14,  1899,  and  the  Assessor  was  directed, 
without  the  taking  of  any  testimony  or  evidence  showing 
Mr.  Auerbach  to  be  possessed  of  any  solvent  credits  or 
cash,  to  assess  to  him  the  sum  of  |40,000  in  solvent  credits 
and  110,000  cash.  Thereafter  on  the  17th  day  of  July,  1899, 
Mr.  Auerbach  appeared  to  protest  against  the  assessment 
of  such  solvent  credits  and  cash,  and  after  hearing  him 
and  examining  him  as  to  his  solvent  credits,  cash  and  other 
properties,  the  Board  of  Equalization  cancelled  the  prior 
assessment  of  his  solvent  credits  and  cash,  and  ordered  the 
Assessor  to  increase  his  original  assessment  by  adding 
thereto  |15,000  as  an  assessment  of  bonds.  (Transcript  of 
Proceedings  of  Board  of  Equalization,  pages  349-356.)  It 
developed  during  the  examination  of  Mr.  Auerbach  that  he 
held  nine  |1,000  bonds  of  the  S.  V.  W.  W.  and  the  same 
amount  in  the  S.  F.  &  N.  P.  Coast  R.  R.  Co.  bonds.  Being 
asked  by  the  assessor:  "Q.  Would  you  be  satisfied  with 
an  assessment  of  $15,000?"  Mr.  Auerbach  answered:  "A. 
I  think  so.  When  I  bought  these  bonds  I  thought  they 
were  not  assessable."  After  Mr.  Auerbach  had  been  ex- 
cused. Supervisor  Phelps  said:  "I  move  that  the  assess- 
ment be  as  follows:  Nine  bonds  at  $1,000  of  the  Spring 
Valley  and  nine  railroad  bonds  $1,000,  making  $18,000. 
Sixty  per  cent  of  that  would  be  $10,800."  After  consid- 
erable discussion,  the  Mayor  ruled:  "Then,  if  there  is  no 
objection,  the  assessment  will  stand  at  $15,000  as  against 
the  bonds.     Hearing  none,  it  is  so  ordered." 

From  this  I  think  it  reasonably  appears  that  Mr.  Auer- 
bach was  to  be  assessed  by  the  Assessor  under  the  direc- 
tion of  the  Board  of  Equalization  for  nine  bonds  of  the  S. 
V,  W.  W.  and  nine  railroad  bonds  in  the  sum  of  $15,000. 
That  such  bonds  are  not  assessable  or  taxable  to  the  hold- 
ers thereof  has  been  determined  in  Germania  Trust  Co.  v. 
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San  Francisco,  128  Cal.,  589;  Estate  of  Fair,  128  Cal.,  607, 
and  Estate  of  Pichoir,  128  Cal.,  615.  Taxes  paid  upon  such 
assessments  have  been  refunded  in  similar  cases  by  order 
of  the  Board  of  Supervisors. 

As  in  no  e\ent  are  these  bonds  assessable  to  Mr.  Auer- 
bach,  it  becomes  unnecessary  to  determine  whether  the 
Board  of  Equalization  had  power  to  add  them  to  the  assess- 
ment roll  in  the  manner  attempted. 

Respectfully, 

Franklin  K.  Lane. 


Fire  Department. — Whether  City  Has  Cause  of  Action  for  Horse 
Injured  While  in  Custody  of  Contractor. 

April  13,  1901. 
The  Board  of  Fire  Commissionees. 

Gentlemen:  In  your  communication  dated  March  23, 
1901,  you  state  that  ''sometime  since  one  of  the  horses 
of  the  Fire  Department  on  his  way  to  the  horseshoer's  to 
be  shod,  and  in  charge  of  an  employe  of  the  contractor, 
slipped  and  fell  and  so  injured  himself  that  we  were  com- 
pelled to  have  him  killed."  You  enclose  a  copy  of  the  speci- 
fications under  which  the  shoeing  contract  was  awarded 
and  request  an  opinion  as  to  the  liability  of  the  contractor 
for  the  loss  of  the  animal. 

The  relation  existing  between  the  municipality  and  the 
horseshoer  with  reference  to  the  horse  at  the  time  of  its 
injury  was  that  of  bailor  and  bailee.  It  was  a  bailment  for 
hire.  Bailments  for  hire  compose  all  those  classes  of  bail- 
ments where  the  bailee  hires  the  use  of  the  bailed  article, 
and  also  those  where  the  bailor  hires  the  bailee  to  store  or 
carry  the  bailed  article  or  to  perform  some  work  or  act  upon 
it.  (Story  on  Bailments,  9th  Ed.,  Sees.  370,  421;  Schouler  on 
liailments,  Sees.  87,  et  seq.;  Am.  and  Eng.  Ency.  of  Law, 
Vol.  2,  p.  44.) 
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In  the  absence  of  any  specific  provision  regulating  the 
responsibility  of  the  bailee  by  the  contract  of  bailment  his 
responsibility  is  governed  by  the  general  law  on  that  sub- 
ject. The  responsibility  imposed  upon  the  bailee  is  that  of 
at  least  ordinary  care.  "A  depositary  (bailee)  for  hire  must 
use  at  least  ordinary  care  for  the  preservation  of  the  thing 
deposited."     (Civil  Code,  Sec.  1852.) 

When  goods  are  destroyed  or  injured  while  in  possession 
of  a  bailee,  the  bailor,  in  order  to  recover  against  the  bailee, 
must  prove  that  the  loss  or  injury  was  owing  to  the  bailee's 
negligence.  (Story  on  Bailments,  9th  Ed.,  Sees.  278,  410;  Har- 
rington vs.  Snyder,  3  Barb.,  380.)  ''The  contract  between 
them  (bailor  and  bailee)  is  one  of  ordinary  business  from 
which  both  derive  a  benefit  or  profit  or  convenience.  In 
the  employment  of  property  received  under  such  circum- 
stances, it  is  obvious  that  the  bailee  can  only  be  held 
responsible  for  the  use  of  ordinary  care  and  common  pru- 
dence in  its  preservation.  If  he  exercises  the  common 
vigilance  which  the  generality  of  mankind  take  of  their  own 
property,  it  will  protect  him  from  liability.  In  the  ab- 
sence of  an  express  agreement  the  law  implies  nothing 
strained  or  unreasonable;  it  is  satisfied  with  the  usual  and 
ordinary  care  incident  to  the  custody  of  another's  goods. 
The  bailee  of  this  class  then  is  held  to  ordinary  diligence, 
i.  e.,  such  care  and  diligence  as  prudent  persons  of  the 
same  class  are  wont  to  exercise  in  the  conduct  of  their  own 
affairs  under  like  circumstances,  and  is  liable  only  for  a 
loss  or  injury  caused  by  ordinary  negligence,  i.  e.  the  ab- 
sence of  ordinary  care.  He  is,  therefore,  not  responsible 
for  a  loss  occasioned  by  fire,  or  by  the  act  of  God,  or  in- 
evitable accident,  etc.,  unless  the  loss  has  been  brought 
about  by  the  negligence  of  the  bailee,  either  in  preventing 
such  a  calamity  or  lessening  its  injurious  effects."  (Lawson 
on  Bailments,  Sec.  40.) 

The  parties  themselves  may  create  exceptions  to  the  gen- 
eral doctrines  of  bailment,  and  regulate  the  responsibility 
of  the  relation.     (Schouler  on   Bailments,    Sec.    20.)    The 
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degree  of  care  of  the  bailed  goods  required  of  the  bailee  is 
fixed  by  the  provisions  of  the  contract  of  bailment,  if  there 
are  any  provisions  upon  the  subject.  The  bailee's  legal 
responsibility  may  be  narrowed  or  enlarged  by  contract. 
(Story  on  Bailments,  9th  Ed.,  Sec.  33.) 

The  specifications  under  which  the  contract  for  shoeing 
the  horses  was  let  may  be  considered  a  part  of  the  contract 
of  bailment.  In  them  is  found  the  following  provision: 
"He  (the  contractor)  shall  be  responsible  for  all  horses  in 
his  charge  both  at  the  department  stables  and  at  the  engine 
house  where  they  are  given  him."  The  statement  of  facts 
presented  does  not  impute  any  blame  for  the  injury  of  the 
horse  to  the  contractor.  It  does  not  suggest  that  the  injury 
befell  the  animal  through  any  negligence  of  the  con- 
tractor. 

The  question  therefore  arises  whether  the  provision  of 
the  contract  above  quoted  places  any  responsibility  upon 
the  bailee  in  addition  to  such  responsibility  as  is  contem- 
plated by  the  general  law  relating  to  bailments  and 
whether  he  is  in  efi'ect  an  insurer  against  loss  or  damage  of 
the  animals  entrusted  to  him.  The  bailee's  liability  will  not 
be  enlarged  by  words  of  doubtful  import.  (Hale  on  Bail- 
ments, p.  51;  Treflftz  vs.  Canelli,  L.  R.  4  P.  C.  277;  Whitney 
vs.  Lee,  49  Mass.,  91;  Ames  vs.  Belden,  17  Barb.,  513.) 

The  term  "shall  be  responsible  for  all  horses,"  as  used 
in  the  specifications,  does  not  enlarge  the  limit  or  extent  of 
the  ordinary  responsibility  but  simply  fixes  it  to  the  extent 
of  placing  the  horses  in  the  contractor's  charge,  control  and 
responsibility  during  the  time  he  is  shoeing  them.  It  does 
not  make  the  contractor  an  "insurer"  of  the  animals,  but 
leaves  him  burdened  only  by  the  general  responsibilities  of 
duty  and  care,  which  the  law  imposes  on  him. 

It  is  my  opinion,  therefore,  that  if  the  contractor  failed 
in  this  instance  to  use  ordinary  care,  that  is,  such  care  as 
one  would  generally  exercise  toward  such  an  animal  if  it 
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were  his  own,  and  by  reason  of  such  negligence  the  horse 
was  injured,  the  city  is  entitled  to  recover,  otherwise  not. 

Eespectfully, 

Franklin  K.  Lane. 


Claim  for  Fees. — Right  of  Tax  Collector  to  Compensation  for  the 
Compiling  of  the  Military  Roll,  in  Addition  to  the  Annual  Offi- 
cial Salary  Provided  by  Charter. 

April  15,  1901. 

The  Board  op  Supervisors. 

Gentlemen  :     Resolution  No.  1374  reads  as  follows : 

"Whereas,  The  Tax  Collector,  in  a  communication  (filed 
April  23,  1900,)  requests  that  his  compensation  for  compil- 
ing the  military  roll  be  fixed  at  the  rate  of  five  dollars  per 
one  hundred  names;  and 

"Whereas,  Said  official  has  presented  a  demand  for  the 
sum  of  12,309.95  for  the  performance  of  the  above  men- 
tioned duties, 

"Resolved,  That  the  City  Attorney  be  and  is  hereby  re- 
quested to  furnish  this  Board  with  an  opinion  as  to  what 
liability,  if  any,  the  city  incurs  in  this  matter;  also  whether 
the  Tax  Collector's  official  salary  is  not  a  full  compensation 
for  all  services  he  may  perform  in  his  official  capacity,  de- 
spite the  provisions  of  the  general  law,  (Sections  3640  and 
1895,  1896,  1897  and  1898,  of  the  Political  Code)  which 
among  other  provisions,  provide  for  certain  compensation 
for  the  performance  of  the  work  in  question;  and  finally, 
whether,  if  any  compensation  was  allowed  said  official  for 
his  services  in  this  matter,  he  would  not,  under  the  pro- 
visions of  the  Charter,  be  required  to  pay  said  moneys  into 
the  City  Treasury  as  fees." 

The  general  question  here  submitted  is  whether  the 
salary  allowed  by  the  Charter  to  the  Tax  Collector  is  in  full 
payment  for  all  services  rendered  as  Tax  Collector  of  this 
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city  and  county,  it  being  the  Tax  Collector's  contention  that 
he  is  entitled  to  fees  amounting  to  |2,309.95  for  the  compil- 
ing of  the  military  roll. 

A  question  much  similar  is  presented  in  the  case  of 
Dodge  vs.  City  and  County,  now  pending  on  appeal  in  the 
Supreme  Court.  It  is  my  contention  in  the  Dodge  case  that 
even  as  to  county  officers  (a  class  to  which,  under  Kahn  vs. 
Sutro,  114  Cal.,  316,  the  Tax  Collector  does  not  belong),  the 
Charter  framers  were  given  full  power  to  provide  salaries  in 
lieu  of  all  fees,  by  Section  8I/2  of  Article  XI  of  the  Constitu- 
tion, which,  in  part,  reads  as  follows:  '* Where  a  city  and 
county  government  has  been  merged  and  consolidated  into 
one  municipal  government,  it  shall  also  be  competent  in  any 
charter  framed  under  Section  8  of  Article  XI,  to  provide  for 
the  manner  in  which,  the  times  at  which,  and  the  terms  for 
which,  the  several  county  officers  shall  be  elected  or  ap- 
pointed; for  their  compensation  and  for  the  number  of 
deputies  that  each  shall  have,  and  for  the  compensation 
payable  to  each  of  such  deputies." 

The  Charter  was  certainly  drafted  upon  the  theory  that 
the  salaries  provided  for  the  various  city  and  county  officers 
were  in  full  compensation  for  all  services.  Chapter  III  of 
Article  III  contains  four  sections  touching  this 
matter  in  one  shape  or  another.  Section  1  requires 
the  payment  of  all  taxes,  licenses,  fees,  etc.,  re- 
ceived or  collected  by  any  officer  in  his  official 
capacity  for  the  performance  of  any  official  duty,  into  the 
treasury,  and  makes  it  the  duty  of  such  officer  to  make  such 
payments.  Section  2  prohibits  any  salaried  officer  from  re- 
ceiving or  accepting  to  his  own  use,  any  fee,  payment  or 
compensation  for  any  service  performed  in  his  official 
capacity.  Section  3  provides  that  every  fee,  commission, 
percentage,  allowance,  or  other  compensation  received  or 
collected  by  any  officer,  for  any  official  service,  shall  be  paid 
into  the  treasury;  and  Section  4  makes  it  the  imperative 
duty  of  every  officer  authorized  to  charge,  receive  or  collect 
any  commission,  percentage,  allowance  or  compensation  for 
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the  performance  of  any  official  service  or  duty  of  any  hind 
or  nature  or  rendered  in  any  official  capacity,  to  deliver  the 
same  to  the  Treasurer  at  the  end  of  each  business  day. 

Not  only,  therefore,  do  we  find  that  the  right  of  an  officer 
to  such  fees  as  he  might  theretofore  have  received  to  his 
own  use  and  benefit,  is  defeated,  but  most  explicit  and  de- 
tailed provision  is  made  for  the  payment  of  such  fees  into 
the  municipal  treasury.  And  their  apportionment,  by  the 
Treasurer,  to  the  appropriate  funds  is  also  provided  for.  The 
language  is  so  comprehensive  as  to  include  "every  fee,  com- 
mission, percentage,  allowance  or  other  compensation." 

It  would  seem  to  be  sufficient  to  provide  that  a  fixed  sal- 
ary should  be  in  '^full  compensation"  for  all  services  ren- 
dered in  an  official  capacity,  for  the  term  "compensation" 
is  sufficiently  broad  to  cover  all  manner  of  compensation, 
whether  salary,  fee,  percentage  or  commission.  (Smith  vs. 
Dunn,  68  Cal.,  55;  Sacramento  vs.  Colgan,  114  Cal.,  246.) 

The  Supreme  Court  in  a  very  recent  case,  Kern  County 
vs.  Fay  (131  Cal.,  547),  has  held  that  under  the 
County  Government  Act  of  1893  a  District  Attorney 
'•is  not  permitted  to  retain  for  his  own  use  any 
moneys  collected  by  him  in  his  official  capacity;  the  salary 
prescribed  by  the  said  act  is  intended  to  compensate  him  in 
full  for  all  services  rendered  by  him."  This  action  was  to 
recover  the  sum  of  |630,  moneys  collected  by  the  defendant 
Fay  as  district  attorney  of  Kern  county  as  fees  in  sixty- 
three  suits  brought  by  him  for  the  foreclosure  of  certificates 
of  purchase  of  state  school  funds  situated  in  Kern  county. 
Fay  held  that  he  had  a  right  to  a  fee  of  ten  dollars  in  each 
case  under  Section  3553  of  the  Political  Code,  which  pro- 
vides that  "the  district  attorney  is  entitled  to  receive  ten 
dollars  for  each  suit  brought"  (in  this  class  of  cases)  "to  be 
taxed  as  costs."  The  County  Government  Act  of  1893,  un- 
der which  the  defendant  Fay  held  office,  provides  that  "in 
counties  of  the  thirty-fifth  class"  (the  class  to  which  Kern 
County  belongs)  "the  county  officers  shall  receive  as  com- 
pensation for  the  services  required  of  them  by  law  the  fol- 
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lowing  salaries,  to-wit,"  (Sec.  19),  and  fixed  the  salary  of  the 
District  Attorney  at  |2,000  per  annum.  The  court  held  as 
above  recited  that  the  District  Attorney  was  not  entitled  to 
the  fees. 

In  my  opinion  your  Board  would  not  be  justified  in  al- 
lowing any  demands  for  fees  to  any  officer  of  this  city  and 
county  receiving  a  salary  under  the  Charter. 

Respectfully, 

Franklin  K.  Lane. 


Public  Streets. — Brooks  Street,  Running  From  Market  to  Geary 
Street,  Held  Not  to  be  Public  Street  or  Highway  in  Case  of 
People  vs.  Blythe. 

April  15,  1901. 
The  Assessor. 

Sir:  Your  communication  of  March  22,  1901,  asking  if 
the  land  known  as  Brooks  street,  running  from  Market  to 
Geary  street,  through  the  Blythe  block,  is  assessable  to 
Florence  B.  Moore,  involves  the  question  "Is  Brooks  street 
a  public  street?" 

Brooks  street  is  delineated  as  a  street  on  the  Eddy  Map 
of  1851,  on  the  Engineer's  Map  of  1866,  the  Humphrey's  Map 
of  1870  and  the  Tilton  Map  of  1899. 

Whether  Brooks  street,  so-called,  became  a  public  street 
is  not  determined,  however,  by  the  fact  that  the  land  ap- 
pears on  these  maps  as  a  public  street,  but  on  proof  that  it 
had  been  offered  for  dedication  as  a  public  street  and  had 
been  accepted  by  user  or  otherwise.  (Wheelan  vs.  Boyd,  93 
Cal.,  500;  Cook  vs.  Suden,  94  Cal.,  443;  Schmitt  vs.  San 
Francisco,  100  Cal.,  302;  Demartini  vs.  San  Francisco,  107 
Cal.,  402.) 

This  question  was  litigated  and  determined  in  the  case  of 
the  People  ex  rel.  A.  J.  Bryant  vs.  Thomas  H.  Blythe,  begun 
March  7,  1877.  This  action  was  brought  by  the  Attorney- 
General  of  the  State  on  the  relation  of  A.  J.  Bryant,  then 
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Mayor  of  San  Francisco,  to  abate  as  a  nuisance  an  obstruc- 
tion of  said  street,  and  it  directly  involved  the  determina- 
tion of  the  question  whether  or  not  Brooks  street  was  a 
public  street.  This  case  was  under  the  charge  of  and  was 
conducted  by  the  Attorney-General. 

On  March  31,  1882,  judgment  was  rendered  for  the  defen- 
dant Blythe.  The  decree  rendered  by  Judge  Oliver  P.  Ev- 
ans reads:  "It  is  here  now  considered,  ordered,  adjudged 
and  decreed  .  .  .  that  the  so-called  Brooks  street  in  the 
complaint  herein  mentioned  is  not  and  never  was  a  public 
street  or  highway  .  .  .  and  the  same  has  not,  nor  has 
any  part  thereof,  ever  been  dedicated  to  public  use  as  a 
public  street  or  highway  or  at  all." 

From  the  judgment  in  this  case  no  appeal  was  taken  and 
the  matter  is  now  res  adjudicata.  (San  Francisco  vs.  Holla- 
day,  76  Cal.,  18;  San  Francisco  vs.  Itsell,  80  Cal.,  57;  People 
vs.  Holladay,  93  Cal.,  241.) 

By  this  decision  the  city  and  county  is  barred  from 
further  litigation  of  the  question  unless  a  dedication  and 
acceptance  subsequent  to  said  judgment  can  be  shown. 
In  case  such  subsequent  dedication  could  be  shown  the  city 
and  county  would  not  be  barred  from  setting  up  this  fact 
by  the  assessment  of  this  property  and  the  payment  of  taxes 
thereon.  (Smith  vs.  San  Luis  Obispo,  95  Cal.,  463;  San  Le- 
andro  vs.  Le  Breton,  72  Cal.,  170;  Schmitt  vs.  San  Francisco 
100  Cal.,  302.)  The  assessment  is  not  final  and  determina- 
tive of  the  ownership  of  the  property  or  the  dedication  of 
the  street. 

I  advise  that  such  property  be  taxed  this  year,  and  as  the 
property,  according  to  the  statement  furnished  you,  escaped 
taxation  last  year,  I  further  advise  that  it  be  assessed  this 
year  at  double  its  value  under  Section  3649  of  the  Political 
Code,  which  provides  that  "any  property  discovered  by  the 
Assessor  to  have  escaped  assessment  for  the  last  preceding 
year,  if  such  property  is  in  the  ownership  or  under  the  con- 
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trol  of  the  same  person  who  owned  or  controlled  it  for  such 
preceding  year,  may  be  assessed  at  double  its  value." 

Respectfully, 

Franklin  K.  Lane. 


Hours  of  Labor  Upon  City  Contract  Work. — Board  of  Public 
Works  to  Provide  in  All  Contracts  for  Maximum  Working 
Day  of  Eight  Hours. 

April  IG,  1901. 
The  Board   of   Public   Works. 

Gentlemen:  In  answer  to  your  inquiry  respecting  the 
eight  hour  law,  I  beg  to  advise  as  follows: 

Your  Board  is  governed  by  the  Charter,  the  organic  law 
of  the  city  and  county,  which  contains  the  following  pro- 
vision: "Every  contract  for  work  to  be  performed  for  the 
city  and  county  must  provide  that  in  the  performance  of  the 
contract  eight  hours  shall  be  the  maximum  hours  of  labor  on 
any  calendar  day,  and  that  the  minimum  wages  of  laborers 
employed  by  the  contractor  in  the  execution  of  his  contract 
shall  be  two  dollars  a  day.  Any  contract  for  work  to  be 
performed  for  the  city  and  county  which  does  not  comply 
with  the  provisions  of  this  section  shall  be  null  and  void, 
and  any  officer  who  shall  sign  the  same  shall  be  deemed 
guilty  of  misfeasance  and  upon  proof  of  such  misfeasance 
shall  be  removed  from  office."  (Section  1,  Chap.  Ill,  Art. 
II.) 

The  constitutionality  of  this  provision  has  been  ques- 
tioned, and  in  support  of  such  contention  the  case  of  Ex 
parte  Kuback  (85  Cal.,  274)  is  cited.  In  this  case  it  was  held 
that  an  ordinance  of  the  city  of  Los  Angeles  making  it  a 
misdemeanor  for  any  contractor  to  employ  any  person  to 
work  more  than  eight  hours  a  day  where  the  work  is  to  be 
performed  under  a  contract  with  the  city,  was  unconsti- 
tutional and  void,  "in  so  far  as  it  attempts  to  create  a  crim- 
inal offense."    The  court  does  not  in  that  case  hold  that  it 
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is  beyond  the  power  of  the  state  to  adopt  a  policy  as  to  the 
hours  of  labor  which  shall  be  required  upon  public  work. 
This  case  and  others  hold  that  it  is  not  within  the  power 
of  the  state  or  any  agency  thereof  to  make  it  a  penal 
offense  not  to  conform  to  such  policy.  But  as  the  Char- 
ter does  not  attempt  to  make  it  a  criminal  offense  to  dis- 
obey the  eight  hour  law,  the  Kuback  case  is  not  applicable. 
In  this  connection  I  would  cite  the  case  of  In  re  Dalton  (61 
Kan.,  257)  as  upholding  such  a  provision,  even  with  the 
penal  section  added — a  case  directly  involving  the  con- 
stitutionality of  the  eight  hour  statute  of  Kansas.  (See  also 
decision  of  Judge  De  Haven  in  United  States  vs  John  Kelso 
Co.,  86  Fed.,  304.) 

In  the  Dalton  case,  supra,  the  Court  said :  "A  contractor 
in  bidding  for  work  to  be  done  by  the  State,  county,  city  or 
township,  understands,  in  making  his  estimates,  that  under 
the  law  eight  hours  per  day  is  the  maximum  time  which  his 
employes  may  work.  He  is  in  nowise  prejudiced,  for  all 
other  bidders  for  the  same  work  have  equal  knowledge  of 
the  rule  which  the  state  has  established  governing  the 
hours  of  labor  to  be  performed  in  its  behalf.  The  position 
which  the  state  has  taken  in  nowise  differs  from  that  of 
an  individual  who,  in  the  employment  of  labor,  refuses  to 
permit  his  employes  to  labor  more  than  eight  hours.  It  is 
certainly  lawful  for  one  to  refuse  to  employ  men  to  work 
more  than  a  given  number  of  hours  per  day." 

The  Charter  framers,.  no  doubt  in  recognition  of  the  Ku- 
back case,  which  was  decided  in  1890,  refrained  from  at- 
taching to  the  provision  of  the  Charter  above  quoted,  any 
such  penal  provision  as  was  decided  to  be  unconstitu- 
tional in  that  case.  The  theory  of  the  Charter  is  that  the 
municipality  has  power  to  determine  what  shall  be  the 
conditions  in  the  contracts  which  it  makes.  One  of  these 
conditions  is  that  no  article  contracted  for  shall  be  made 
in  any  prison;  and  another  is  that  the  contract  shall  provide 
that  in  the  performance  thereof  eight  hours  shall  be  the 
maximum  hours  of  labor,  and  two  dollars  the  minimum  day's 
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wage.  Contracts  which  do  not  comply  with  these  provi- 
sions, the  Charter  declares  shall  be  void.  The  contractor  is 
not  subject  to  punishment  by  imprisonment  or  fine,  he  is 
not  to  be  regarded  as  guilty  of  a  criminal  offense,  but 
having  made  a  contract  with  the  city  and  county,  knowing 
what  its  terms  are  and  must  be  under  the  law,  he  will  lose 
the  benefit  of  his  contract  if  the  Charter  requirements  are 
not  complied  with. 

In  People  i^s.Warren,77  Hun.,  120,  a  section  of  the  Charter 
of  the  City  of  Buffalo  was  held  valid  and  constitutional 
which  provided  that  in  contracting  for  any  work  to  be  done 
for  the  City  of  Buffalo  the  contractor  "shall  bind  himself, 
in  the  performance  of  such  work,  not  to  discriminate  either 
as  to  workmen  or  wages  against  members  of  labor  organi- 
zations, or  to  accept  any  more  than  eight  hours  as  a  day's 
work,  to  be  performed  within  nine  consecutive  hours." 

This  case  in  another  form  went  to  the  general  term  of 
the  New  York  Supreme  Court  (People  vs.  Beck,  10  Misc.,  78) 
where  the  constitutionality  of  the  Charter  provisions  was 
again  upheld.  The  following  extract  from  the  opinion  of 
Judge  Hatch  is  in  point:  "Had  the  city  itself  performed 
this  work,  it  would  have  been  within  the  rule  we  have  an- 
nounced, and  subject  to  the  obligations  imposed  by  the  law. 
How  can  the  defendant  plead  exemption  from  such  statute 
when  it  has  voluntarily  in  terms  incorporated  it  in  its  con- 
tract and  agreed  to  be  bound  by  and  carry  out  its  terms? 
The  city  said  to  the  defendant,  and  to  all  other  contractors, 
when  it  invited  bids  for  the  performance  of  the  work,  the 
statute  is  one  of  the  conditions  which  must  be  complied 
with,  and  an  obligation  which  must  be  assumed  by  the  con- 
tracting party.  The  defendant  was  not  obliged  to  bid;  the 
conditions  imposed  applied  equally  to  all  who  should  bid; 
the  act  of  bidding  was  with  a  full  knowledge,  and  volun- 
tary. Under  these  conditions,  defendant  made  its  bid,  and, 
when  awarded,  voluntarily  executed  the  same,  and  as- 
sumed the  obligation  imposed  upon  the  city  by  the  statute. 
How  can  it  be  said  that  he  was  an  independent  contractor, 
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freed  of  obligations?  He  was  an  independent  contractor, 
but  he  is  not  independent  of  the  obligations  imposed  by  the 
contract.  He  has  chosen  to  substitute  himself  in  the  place 
and  stead  of  the  city  in  this  regard,  and,  therefore,  be- 
comes subject  to  the  same  obligations  and  duties  which  the 
law  imposed  upon  it.  Defendant,  by  bidding  and  accept- 
ing the  contract,  became  the  recipient  of  all  the  benefits 
which  accrued  therefrom,  and  he  should  not  now  be  heard 
in  repudiation  of  lawful  obligations  assumed  thereby.  It  is 
said  in  Bertholf  vs.  O'Reilly,  74  N.  Y.,  509-517:  'A  party 
cannot  object  upon  constitutional  grounds  to  a  liability 
which  he  has  voluntarily  assumed,  in  consideration  of  a 
benefit  conferred;  and  one  may  renounce  even  a  constitu- 
tional provision  made  for  his  own  benefit.'  The  reasoning 
of  this  case,  in  principle,  is  decisive  of  the  claim  that  de- 
fendant is  relieved  by  reason  of  his  independent 
character." 

With  these  decisions  in  mind  and  no  adverse  decision 
upon  the  direct  point  at  issue,  it  is  clearly  the  duty  of  the 
Board  of  Public  Works  to  comply  with  the  Charter  pro- 
vision. And  the  contracts  referred  to  in  the  Charter  are 
all  contracts  made  by  the  city,  not  alone  those  upon  ac- 
cepted streets,  but  those  where  the  property  is  subject  to 
assessment  for  the  improvement  as  well.  The  purpose  of 
the  Charter  provision  is  to  limit  the  hours  of  labor  of  any 
one  man  to  eight  hours  in  any  one  calendar  day  upon  the 
city's  contract  work.  This  is  in  keeping  with  the  policy 
laid  down  in  that  other  section  of  the  Charter  which  provides 
"that  (for  laborers  in  the  city's  employ)  eight  hours  shall  be 
the  maximum  hours  of  labor  in  any  calendar  day,  and  that 
the  minimum  wages  of  laborers  shall  be  two  dollars  a  day." 
(Sub.  24,  Sec.  1,  Chap.  II,  Art.  II.) 

Respectfully, 

Franklin  K.  Lane. 
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Public  Utilities. — Interpretation  of  Section  i  of  Article  XII  of 
Charter,  as  to  Submission  to  People  of  One  Proposition 
Before  Plans  for  All  Others  Have  Been  Procured. 

April  17,  1901. 
The  Board  of  Supervisors. 

G-entlemen:  Resolution  No.  1383  requests  my  opinion 
upon  the  following  question:  "Under  Article  XII  of  the 
Charter,  entitled  'Acquisition  of  Public  Utilities/  is  it 
requisite  that  plans  and  estimates  of  the  actual  cost  of  the 
original  construction  and  completion  by  the  city  and 
county  of  all  of  the  public  utilities  enumerated  in  Section  1 
of  that  Article  be  procured  and  filed  before  the  Supervisors 
can  submit  to  the  people  of  the  City  and  County  of  San 
Francisco  the  question  of  the  issuance  of  bonds  for  the 
acquisition  of  any  one  of  the  public  utilities  named  there- 
in?" 

Section  1  of  Article  XII  provides  that  "within  one  year 
from  the  date  upon  which  this  Charter  shall  go  into  effect, 
and  at  least  every  two  years  thereafter  until  the  object 
expressed  in  this  provision  shall  have  been  fully  attained, 
the  Supervisors  must  procure  through  the  City  Engineer 
plans  and  estimates  of  the  actual  cost  of  the  original  con- 
struction and  completion  by  the  city  and  county  of  water 
works,  gas  works,  electric  light  works,  steam,  water  or 
electric  power  works,  telephone  lines,  street  railroads  and 
such  other  public  utilities  as  the  Supervisors  or  the  people 
by  petition  to  the  Board  may  designate." 

There  is  manifestly  nothing  in  this  section  which  would 
indicate  that  the  Board  of  Supervisors  must  wait  until  all 
the  plans  and  estimates  for  all  public  utilities  had  been 
secured  before  submitting  any  one  proposition  to  the  peo- 
ple. Section  2,  however,  contains  language  which  might 
under  an  extremely  strained  construction  be  so  interpreted. 
"After  such  plans  and  estimates  shall  have  been  procured 
and  filed,  the  Supervisors  shall,  at  as  early  a  date  as  they 
may  deem  for  the  best  interests  of  the  city  and  county,  enter 
into  negotiations  for  the  permanent  acquisition  by  the  city 
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and  county,  by  original  construction,  condemnation  or  pur- 
chase of  such  or  any  of  said  public  utilities  as  they  may  re- 
gard most  important  to  the  city  and  county  to  be  first 
acquired,  and  to  formulate  and  submit  to  the  electors  of  the 
city  and  county,  at  a  special  election,  propositions  for  the 
permanent  acquisition  and  ownership  thereof."    (Section  2.) 

If  "such  plans  and  estimates" — as  these  words  are  used 
in  Section  2 — means  ''all  of  such  plans  and  estimates"  then 
it  must  follow  that  until  all  estimates  for  all  utilities  are 
before  the  Board  the  acquisition  of  no  one  utility  can  be 
voted  upon.  That  is  to  say,  if  in  providing  that  after  pro- 
curing "such  plans"  the  Supervisors  may  submit  a  public 
ownership  proposition  to  the  people,  it  was  intended  to 
make  the  question  of  submission  entirely  dependent  upon 
the  receipt  by  the  Board  of  all  the  plans  and  estimates  re- 
quired under  Section  1,  then  the  answer  to  your  question  is 
that  the  submission  of  one  must  wait  upon  the  securing 
of  plans  for  all. 

But  I  am  not  willing  to  believe  this  to  be  the  meaning  of 
the  Charter.  Such  construction  would  lead  to  an  absurd- 
ity, as  the  slightest  examination  of  Section  1  will  show. 
Under  this  section  the  Supervisors  must  obtain  from  the 
City  Engineer  plans  and  estimates  every  two  years  for  the 
complete  construction  of  (1)  water  works,  (2)  gas  works,  (3) 
electric  light  works,  (4)  steam,  water  or  electric  power 
works,  (5)  telephone  lines,  (6)  street  railroad  lines,  (7)  such 
other  public  utilities  as  the  Supervisors  may  designate,  (8) 
such  other  utilities  as  the  people  by  petition  may  designate. 
The  Charter  makers  first  provided  for  every  public  utility 
commonly  known  as  such,  and  then  provided  for  every 
utility  that  a  Board  of  Supervisors  might  think  desirable, 
and  then  to  make  sure  that  none  should  be  omitted  they 
provided  for  plans  and  estimates  on  any  utility  that  should 
be  petitioned  for  by  the  people,  not  designating  the  num- 
ber who  should  be  required  to  sign  such  petition  nor  leaving 
apparently  any  discretion  with  the  Board  as  to  whether 
such  plans  should  be  required  or  not. 
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If  Section  2  means  that  all  estimates  must  be  in  your 
hands  before  any  one  enterprise  can  be  undertaken,  then  it 
must  follow  that  if  the  people  should  desire  to  vote,  say 
upon  so  simple  a  proposition  as  a  municipal  salt  water 
system  for  fire  protection  and  sewer  flushing  purposes,  it 
would  be  necessary  to  wait  until  estimates  were  in  hand  for 
a  complete  street  railway  system,  a  number  of  water 
schemes,  an  electric  power  plant  and  all  the  other  utilities 
designated;  and  not  only  all  the  public  utilities  that  are 
designated  in  the  Charter  but  all  that  the  Supervisors  or 
people  may  designate.  There  might  in  point  of  fact  never 
come  a  time  when  the  acquisition  of  a  public  utility  could 
be  voted  upon  if  we  must  wait  until  all  plans  for  all  pos- 
sible utilities  have  been  made.  Let  us  assume  that  the 
city  now  had  plans  and  estimates  for  the  first  six  utilities 
designated.  The  Board  of  Supervisors  could  then  proceed 
and  submit  such  proposition  or  propositions  as  it  saw  fit 
to  the  people,  there  being  no  other  utilities  for  which  plans 
and  estimates  were  required  either  by  the  Supervisors  or 
by  the  people  by  petition.  But  if  the  Supervisors  desired 
plans  upon  some  utility  not  specified  in  the  Charter  then 
the  submission  of  the  other  propositions  must  lie  over 
until  such  new  plans  were  made.  And  if  by  the  time  these 
new  plans  were  made  the  people  petitioned  for  plans  and 
estimates  upon  some  other  utility  everything  must  wait  un- 
til these  could  be  secured.  And  so  there  would  never  be  an 
end  to  the  securing  of  plans.  And  all  that  one  who  wished 
to  postpone  the  submission  of  any  proposition  to  the  peo- 
ple would  have  to  do,  would  be  to  induce  the  Board  of  Su- 
pervisors to  call  for  plans  upon  some  new  project,  or  pre- 
sent a  petition  therefor  to  the  Board.  The  city  could  thus 
spend  millions  in  preparation  and  get  no  result  whatso- 
ever. 

I  am  not  willing  to  so  construe  the  Charter.  The  pre- 
amble of  the  article  upon  Public  Utilities  declares  it  to  be 
'the  purpose  and  intention  of  the  people  of  the  city  and 
county  that  its  public  utilities  shall  be  gradually  acquired 
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and  ultimately  owned  by  the  city  and  county."  To  hold,  as 
your  resolution  suggests  possible,  that  the  consideration  by 
the  people  of  one  proposition  must  depend  upon  prepara- 
tion to  acquire  all  utilities,  would  destroy  the  meaning  of 
this  preamble. 

It  is  my  opinion  that  the  Board  of  Supervisors  may, 
when  it  has  plans  and  estimates  ready  upon  any  one  public 
utility,  submit  the  proposition  for  the  permanent  acqui- 
sition thereof  to  the  people.  But  no  proposition  can  be 
submitted  until  plans  and  estimates  have  been  procured. 
"After  such  plans"  for  any  utility  to  have  been  procured, 
the  Board  may  act  thereon. 

Respectfully, 

Franklin  K.   Lane. 


Public  Office. — Power  of  Board  of  Public  Works  to  Create  An 
Official  Position  Without  the  Consent  of  the  Board  of  Civil 
Service  Commissioners. 

April  19,  1901. 
The  Board   of  Public  Works. 

Gentlemen  :  I  have  received  from  your  Board  a  commu- 
nication dated  March  5,  1901,  relating  to  an  extensive  corre- 
spondence between  yourselves  and  the  Board  of  Civil  Service 
Commissioners  touching  the  power  of  your  board  to  create 
a  position  in  the  Public  Works  Department  without  the 
approval  of  the  Board  of  Civil  Service  Commissioners.  A 
statement  of  the  case  made  by  the  President  of  the  Civil 
Service  Commission  has  also  been  received,  in  which  the 
issue  raised  is  stated  in  the  following  language,  which  I 
assume  to  be  accurate  and  fair: 

"A  requisition  was  received  by  the  Civil  Service  Com- 
mission from  the  Board  of  Public  Works  for  a  male  sten- 
ographer and  typewriter  to  the  Superintendent  of  Build- 
ings.   The  Civil  Service  Commission  advised  the  Board  of 
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Public  Works  that  it  had  an  eligible  list  of  stenographers 
and  typewriters,  but  that  it  contained  no  male  eligible. 
The  Board  of  Public  Works  then  requested  the  privilege 
to  appoint  a  male  stenographer  under  the  'temporary  ap- 
pointment' provisions  of  the  Charter  contained  in  Section 
10  of  Article  XIII  on  Civil  Service.  The  Civil  Service  Com- 
mission thereupon  requested  the  Board  of  Public  Works  to 
furnish  the  Commission  an  oflScial  statement,  showing  the 
need  or  the  necessity  of  such  a  temporary  appointee,  so 
that  the  Commission  might  consider  the  advisability  of 
giving  its  'approval'  as  provided  in  said  Section  10.  The 
Board  of  Public  Works  declined  to  grant  such  request 
upon  the  ground  that  the  Civil  Service  Commission  had  no 
power  to  require  such  a  statement.  The  Civil  Service 
Commission  then  advised  the  Board  of  Public  Works  that, 
in  the  absence  of  such  statement,  the  Commission  did  not 
approve  of  such  appointment.  Notwithstanding  such  disap- 
proval by  the  Civil  Service  Commission,  the  Board  of  Public 
Works  has  appointed  said  stenographer." 

The  point  at  issue  between  the  two  Boards  turns  upon 
the  proper  construction  to  be  given  the  last  sentence  of 
Section  10  of  the  Civil  Service  Chapter  of  the  Charter,  which 
reads  as  follows:  "To  prevent  the  stoppage  of  public  busi- 
ness, or  to  meet  extraordinary  exigencies,  the  head  of  any 
department  or  office  may,  with  the  approval  of  the  commis- 
sioners, make  temporary  appointments,  to  remain  in  force 
not  exceeding  sixty  days,  and  only  until  regular  appoint- 
ments, under  the  provisions  of  this  article,  can  be  made." 

On  the  one  hand  the  Board  of  Civil  Service  Commis- 
sioners contend  that  under  this  provision  the  said  Commis- 
sion has  power  to  decide  whether  a  stenographer  is  neces- 
sary in  the  office  of  the  Superintendent  of  Buildings.  The 
Board  of  Public  Works  refuses  to  recognize  such  con- 
struction, claiming  that  the  power  of  the  Civil  Service  Com- 
missioners is  limited  to  a  consideration  of  the  necessity  of 
a  "temporary"  appointment  and  the  qualifications  of  the 
proposed  appointee. 
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I  think  that  the  position  of  the  Board  of  Public  Works  is 
clearly  right.  To  such  Board  has  been  given  full  power  to 
determine  what  clerks  and  employees  are  necessary  for  the 
conduct  of  the  business  of  that  department.  They  are  re- 
sponsible for  the  conduct  of  this  branch  of  the  municipal 
government.  Within  the  limitations  of  the  Charter  as  to 
the  disposition  of  their  appropriation  they  are  absolute. 
If  they  create  unnecessary  places  the  remedy  lies  r.ct  ^ith 
the  Civil  Service  Commission  but  ultimately  with  the  Mayor, 
The  Civil  Service  Commission  is  created  to  see  that  appoint- 
ments to  office  and  removals  therefrom  are  made  in  con- 
formity with  a  certain  plan  of  procedure  provided.  Their 
business  primarily  is  to  see  that  proper  and  fit  persons  are 
selected  as  officers  and  employees  under  the  merit  system. 
And  if  there  does  not  happen  to  be  a  properly  qualified  per- 
son for  any  position  that  is  vacant,  their  consent  or  approv- 
al is  required  to  the  appointment  of  a  temporary  appointee 
who  shall  hold  until  an  examination  can  be  held  and  a  list 
of  qualified  persons  obtained.  The  Commission  may  with- 
hold its  approval  of  any  temporary  appointment  upon  the 
ground  that  the  proposed  appointee  is  not  fitted  for  the 
position  or  upon  the  ground  that  a  temporary  appointment 
is  not  necessary  because  a  qualified  list  of  eligibles  is  wait- 
ing from  which  a  regular  appointment  may  be  made.  But 
the  Civil  Service  Commissioners  should  not  reject  a  nomi- 
nation upon  the  ground  that  in  their  judgment  such  an 
office  or  employment  is  unnecessary  in  such  department.  If 
it  were  illegal  to  create  such  a  place,  that  would  be  another 
matter,  but  the  case  presented  does  not  give  rise  to  such 
question. 

The  "approval"  of  the  Commissioners  required  by  Section 
10  is  an  approval  of  the  individual  appointee  not  a  determ- 
ination on  its  part  that  such  a  position  is  necessary.  The 
Board  of  Public  Works  has  power  to  determine  whether 
a  stenographer  is  necessary  in  the  office  of  the  Superin- 
tendent of  Buildings.  Accordingly  such  Board  makes  re- 
quisition upon  the  Civil  Service  Commission  for  a  male  ste- 
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nographer.    The  Civil  Service  Commission  makes  reply  that 
at  present  it  has  no  male  stenographer  upon  the  qualified 
list.    The  Board  of  Public  Works  then  submits  to  the  Civil 
Service  Commission  the  name  of  a  proposed  temporary  ap- 
pointee.    The  Civil  Service  Commission  may  then  decline 
to  approve  such  appointment.    The  Board  of  Public  Works 
must  then  submit  another  name  to  the  Civil  Service  Com- 
mission, and  so  on  until  one  is  named  satisfactory  to  the 
Civil  Service  Commission.    This  is  the  procedure  under  the 
Charter.    Such  appointment,  however,  can  last  in  any  event 
only  until  the  Civil  Service  Commission  is  able  to  hold 
public   examination   and   thus   obtain   a   list   of   qualified 
appointees,  from  which  list  the  Board  of  Public  Works, 
upon    notification,  must    appoint  a  regular    stenographer. 
Under  this  procedure  it  is,  no  doubt,  possible  for  the  Civil 
Service  Commission  to  block  for  a  time  the  determination 
of  the  Board  of  Public  Works  by  withholding  approval  of 
proposed  temporary  appointments.    But  it  is  not  to  be  as- 
sumed that  this  will  be  done  capriciously  or  without  proper 
cause.    The  Civil  Service  Commission  does  not  act  minis- 
terially in  giving  its  approval  to  a  temporary  nomination; 
it  must  exercise  discretion  in  this,  that  it  must  satisfy  itself 
that  the  person  named  is  qualified  for  the  duties  of  the 
place  he  is  to  occupy  and  that  the  place  to  be  filled  is  one 
for  which  the  Civil  Service  Commission  has  no  qualified 
list  ready  which  might  be  drawn  upon.     But  it  is  not  for 
the  Civil  Service  Commission  to  say  to  the  Board  of  Public 
Works  "we  do  not  think  you  need  a  stenographer  in  the 
Building  Department"  and  upon  this  ground  withhold  ap- 
proval.    The  Charter  does  not  contemplate  that  the  mem- 
bers of  the  Civil  Service  Commission  shall  be  the  judges  of 
the  needs  of  the  various  departments  or  that  they  shall 
decide  when  public  business  will  suffer  if  a  position  is  not 
filled.     The  Civil  Service  Commission  may  or  may  not  be 
qualified  to   decide  what  positions   the  Board   of   Public 
Works  should  create;  the  presumption,  however,  is  that 
the  Board  of  Public  Works  have  superior  qualifications  in 
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this  regard,  and  the  responsibility  for  the  conduct  of  the 
Public  Works  Department  rests  upon  their  shoulders  and 
not  upon  those  of  the  Civil  Service  Commission. 

Kespectfully, 

Franklin   K.   Lane. 


Public  Improvements. — Procedure  Required  by  Charter  Prior  to 
Calling  of  Election  for  Submission  to  Electors  of  Bonding 
Propositions  for  Acquisition  of   Hospital,   Parks,  etc. 

April  29,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  your  Resolution  No.  1419, 
in  which  my  opinion  is  asked  upon  the  following  questions : 

"1.  What  proceedings  are  necessary  to  call  for  a  bond 
election  for  hospital,  schools  and  sewers? 

"2.  What  proceedings  are  necessary  to  call  for  a  bond 
election  for  park  extension  by  acquisition  of  lands? 

"3.  Has  the  Board  power  to  acquire  land  for  park  pur- 
poses by  purchase  or  condemnation,  either  or  both? 

I. 

a.  Obtain  plans  and  specifications  which  shall  be  suf- 
ficient to  indicate  to  your  Board  the  probable  cost  of  the 
contemplated  improvement. 

First  Ordinance. 

b.  Pass  an  ordinance  determining  that  public  interest 
requires  the  construction  and  acquisition  of  each  and  every 
improvement  desired.  In  this  ordinance  recite  that  the  cost 
of  each  separate  improvement,  in  addition  to  the  other 
expenses  of  the  city  and  county  will  exceed  the  income  and 
revenue  provided  for  the  city  and  county  for  the  current 
fiscal  year  or  for  any  one  year.  As  a  general  guide  to  the 
particularity  of  description  of  sewer  system,  school  houses 
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and  hospital  required  in  this  first  ordinance  I  refer  you  to 
Order  No.  239  of  the  Board  of  Supervisors,  passed  November 
20,  1899;  and  as  to  the  particularity  of  description  of  con- 
templated park  improvements  to  Order  No.  231,  passed  Oc- 
tober 30,  1899,  in  which  each  projected  park  improvement 
IS  separately  stated,  with  a  view  to  being  voted  upon  separ- 
ately. This  ordinance  should  conform  as  closely  as  possible 
to  the  requirements  of  Sec.  29,  Art.  XVI  and  Sec.  6,  Art.  XII 
of  the  Charter. 

Second  Ordinance. 

c.  At  the  next  regular  meeting  of  the  Supervisors  after 
the  publication  of  the  ordinance  mentioned,  or  at  an  ad- 
journed meeting  of  said  next  regular  meeting,  pass  an  or- 
dinance by  the  affirmative  vote  of  not  less  than  fourteen 
members  of  the  Board,  referring  to  the  previous  ordinance 
and  calling  an  election  and  providing  for  the  submission  to 
the  electors  of  the  city  and  county  of  the  propositions  to 
incur  a  bonded  indebtedness  of  the  city  and  county  for  each 
purpose  concerned,  each  to  be  embraced  in  a  separate  propo- 
sition so  that  it  may  be  voted  upon  separately.  This  second 
ordinance  should  recite  separately,  the  objects  and  purposes 
for  which  the  indebtedness  is  proposed  to  be  incurred;  the 
estimated  cost  thereof;  the  necessity  for  the  acquisition  of 
the  same;  that  bonds  of  the  city  and  county  will  issue  for 
the  payment  of  the  cost  of  the  same  as  in  the  ordinance  set 
forth  (if  the  proposition  be  accepted  by  the  electors),  that 
is  to  say,  if  the  proposition  so-and-so  be  accepted  then  such 
bonds  to  the  extent  of  so  much  will  be  issued,  and  thus  in 
detail  for  each  several  improvement  so  determined  upon. 
Designate  herein  the  day  upon  which  a  special  election  shall 
be  held  for  the  submission  of  such  proposition,  and  also 
specify  the  manner  of  holding  the  election  and  of  voting  for 
or  against  incurring  the  indebtedness,  including  the  precise 
form  of  the  ballot  to  be  used. 

This  ordinance  is  to  conform  to  Section  8  of  Art.  XII  of 
the  Charter  and  as  there  pointed  out  the  election  is  to  be 
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held  as  provided  by  law  for  holding  elections  in  the  city  and 
county.  As  there  are  no  provisions  in  the  Charter  expressly 
determining  the  manner  of  holding  special  elections,  the 
general  laws  of  the  state  govern  in  this  regard,  (Sec.  5, 
Chap.  I,  Art.  XI.)  The  ordinance  should  be  published  daily 
for  at  least  ten  days  in  the  official  newspaper. 

Notice  of  Election. 

d.  Section  9  of  said  Article  XII  provides  for  the  notice  of 
election  as  follows:  *' At  the  expiration  of  said  ten 
days  the  Supervisors  shall  cause  to  be  published 
daily  for  not  less  than  two  weeks  in  the  of- 
ficial newspaper  a  notice  of  such  special  election. 
Such  notice  shall  specify  the  purpose  for  which  the  indebt- 
edness is  to  be  incurred,  the  number  and  character  of  the 
bonds  to  be  issued,  the  rate  of  interest  to  be  paid,  and  the 
amount  of  tax  levy  to  be  made  for  the  payment  thereof." 

As  to  the  "purposes  for  which  the  indebtedness  is  to  be 
incurred"  no  further  instruction  is  needed.  The  ''number" 
of  bonds  is  within  your  discretion,  except  as  limited  by  the 
provision  that  their  denomination  shall  not  be  less  than 
ten  dollars  nor  greater  than  one  thousand  dollars  (Sec.  11, 
Art.  XII),  and  by  the  further  provision  that  the  total  bonded 
indebtedness  of  the  municipality  shall  not  exceed  at  any 
time  15  per  cent  of  the  assessed  value  of  all  real  and  per- 
sonal property  in  the  city  and  county. 

The  "character"  of  the  bonds  to  be  issued  is  controlled 
partly  at  least  by  the  next  succeeding  section,  which  de- 
termines that  the  bonds  shall  be  "of  the  character  known  as 
serials,"  which  are  bonds,  a  certain  number  of  which  are 
payable  each  year  (Fritz  vs.  City  and  County,  132  Cal.,  373), 
and  further,  that  "not  less  than  one-fortieth  part  of  the 
whole  amount  of  indebtedness  shall  be  paid  each  and  every 
year  on  a  day  and  at  a  place  to  be  fixed  by  the  Supervisors, 
together  with  the  interest  on  all  sums  unpaid  at  such  date." 

The  date  and  place  of  payment  shall  be  designated  in  the 
bonds.    Notwithstanding  the  above  provision  that  the  place 
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of  paypient  might  be  designated  by  the  Supervisors,  such 
place  of  payment  should  be  the  office  of  the  Treasurer  of  the 
city  and  county.  (Sec.  12,  Art.  XII,  and  Los  Angeles  vs. 
Teed,  112  Cal.,  319.) 

The  rate  of  interest  to  be  paid  must  also  appear  in  the 
notice  of  election  (Sec.  9,  Art.  XII).  Such  interest  must  not 
exceed  four  per  cent,  per  annum,  and  is  payable  annually, 
semi-annually  or  quarterly  as  the  Supervisors  may  de- 
termine.   (Sec.  11,  Art.  XII.) 

"The  amount  of  tax  levy  to  be  made  for  the  payment"  of 
the  bonds  is  also  required  by  Section  9  to  be  set  forth  in 
the  notice  of  election.  The  Supreme  Court  has  stated  in  the 
opinion  in  Fritz  vs.  San  Francisco,  supra,  that  "in  view  of 
the  fact  that  the  bonds  must  be  serial  bonds,  it  is  perfectly 
plain  what  this  provision  of  the  notice  means."  If  the  entire 
amount  of  bonds  were  to  be  issued  and  issued  at  one  time, 
it  would  indeed  be  simply  a  matter  of  calculation  to  esti- 
mate the  number  of  dollars  and  cents  per  year  which  would 
have  to  be  levied  as  a  tax  to  pay  for  the  principal  and  in- 
terest. But  it  cannot  be  foretold  in  advance  how  many 
bonds  will  be  actually  issued.  And  consequently  it  cannot 
be  foretold  absolutely  what  the  tax  levy  may  be.  Never- 
theless it  can  be  definitely  stated  in  the  notice  of  election 
that  if  the  proposed  bonds  are  issued  what  the  maximum 
tax  levy  will  be  in  each  case  and  this  should  be  done.  (See 
Skinner  vs.  Santa  Kosa,  107  Cal.,  464.) 

The  particular  kind  of  money  in  which  the  bonds  are  to 
be  paid  is  not  required  to  be  inserted  in  the  notice  of  elec- 
tion, or  indeed  to  be  determined  upon  at  all  prior  to  the  time 
or  times  of  issuing  the  bonds.  Section  11  first  provides  gen- 
erally that  the  bonds  shall  be  payable  in  lawful  money  of 
the  United  States.  This  would  be  the  case  even  if  such 
provision  had  not  been  inserted.  But  the  section  further  pro- 
vides in  that  regard  as  follows :  "The  Supervisors  shall  de- 
cide at  the  time  of  the  issue  of  the  bonds  in  what  lawful  money 
of  the  United  States  said  bonds  shall  be  payable."  It  would 
seem  from  this  section  that  the  Supervisors  might  wait  until 
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the  actual  issuance  of  the  bonds  before  determining  upon 
the  particular  kind  of  lawful  money  in  which  the  bonds  will 
be  paid.  Nevertheless  it  might  be  contended  that  the  pro- 
vision refers  not  to  each  time  a  number  of  the  bonds  were 
to  be  issued,  but  generally  to  each  issue  collectively,  and  if 
you  can  determine  in  advance  the  particular  kind  of  money 
in  which  the  bonds  are  to  be  paid,  I  think  it  would  be  ad- 
visable to  do  so  and  to  state  that  determination  in  the  notice 
of  election. 

II. 
The  Charter  makes  no  distinction  between  elections  for 
the  different  improvements,  and  as  parks  are  classed  as 
improvements  in  the  Fritz  case,  the  proceedings  are  the 
same  in  both  instances.  Therefore  the  answer  just  given 
applied  to  both  your  first  and  second  questions. 

III. 

Replying  to  your  third  query,  I  beg  to  say  that  the  Charter 
under  the  construction  placed  thereon  in  the  Fritz  case  pro- 
vides for  a  means  of  acquiring  park  lands  by  purchase.  As 
to  the  right  of  condemnation  for  that  purpose,  it  is  conferred 
by  Section  1238  of  the  Civil  Procedure  Code  as  amended  this 
year. 

IV. 

The  Mayor  has  also  called  my  attention  to  Section  18  of 
Art.  XI  of  the  State  Constitution  as  amended,  which  pro- 
vides, among  other  things,  that  no  indebtedness  such  as  is 
here  contemplated,  shall  be  incurred  unless,  "before  or  at 
the  time  of  incurring  such  indebtedness,  provision  shall  be 
made  for  the  collection  of  an  annual  tax  sufficient  to  pay  the 
interest  on  such  indebtedness  as  it  falls  due,  and  also  pro- 
vision to  constitute  a  sinking  fund  for  the  payment  of  the 
principal  thereof  on  or  before  maturity."  The  particular 
question  sought  to  be  raised  in  this  connection  is  whether 
because  of  this  question,  provision  ought  not  to  be  made 
in  the  tax  lew  of  this  year  in  order  to  issue  bonds  in  case 
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they  may  be  voted  and  needed  before  the  next  tax  levy  in 
1902.  In  my  opinion  it  is  quite  unnecessary  to  make  any 
provision  in  the  tax  levy  prior  to  the  issuance  of  the  bonds. 
The  "provision"  there  referred  to  and  required  to  be  provided 
for  in  advance  of  the  issuance,  is  not  a  provision  for  the 
Board  of  Supervisors,  who  at  best  could  bind  only  them- 
selves and  not  their  successors  in  office,  but  provision  of  law. 
Such  latter  provision  has  been  made  in  the  Charter,  and  is 
contained  in  Section  13  of  Article  XII,  which  reads  as  fol- 
lows: 

''At  the  time  of  levying  the  municipal  tax  and  in  the 
manner  provided  for  such  tax  levy,  the  Supervisors  shall 
levy  and  collect  annually  a  tax  sufficient  to  pay  the  annual 
interest  on  such  bonds,  and  also  the  proper  aliquot  part  of 
the  aggregate  amount  of  such  indebtedness  so  incurred. 
Such  taxes  shall  be  in  addition  to  all  other  taxes  levied  for 
municipal  purposes,  and  shall  be  collected  at  the  same  time 
and  in  the  same  manner  as  other  municipal  taxes  are  col- 
lected." 

The  same  question  was  raised  in  the  case  of  Howland  vs. 
Board  of  Supervisors,  109  Cal.,  152,  under  substantially  the 
same  form  of  constitutional  provision  and  the  court  there 
says:  "This  provision  of  the  Constitution  does  not  require 
that  at  the  time  of  the  sale  or  issuance  of  bonds,  or  the  incur- 
ring of  the  bonded  indebtedness,  a  sinking  fund  or  interest 
tax  be  levied.  It  only  requires  that  before  or  at  such  time 
provision  must  be  made  for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  on  such  indebtedness  as  it  falls 
due,  and  also  to  constitute  a  sinking  fund  for  the  payment 
of  the  principal.  These  bonds  were  issued  by  express  terms 
under  the  provisions  of  an  act  of  the  legislature  found  in 
the  Statutes  of  1891,  page  295.  The  notices  so  prescribed, 
and  the  bonds  themselves  upon  their  face  so  recite.  That 
statute  fully  and  completely  provides  for  the  payment  of 
the  interest  upon  these  bonds,  and  also  for  the  creation  of 
a  sinking  fund  to  extinguish  the  original     indebtedness. 
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(Stats.  1891,  Sec.  14,  Subds.  C,  D,  E,  and  Sec.  37,  p.  295.)    We 
conclude  there  is  nothing  in  this  point." 

Respectfully, 

Franklin  K.  Lane, 

City  Attorney. 

By  George  W.  Lane, 
Assistant  City  Attorney. 


Municipal  Funds. — Deficiency  in  Pension  Fund  May  Constitution- 
ally be  Provided  for  in  Next  Ensuing  Tax  Levy. — No  Power 
in  Supervisors  to  Transfer  Moneys  From  Other  Funds. 

May  1,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  1363,  re- 
questing my  opinion  on  the  three  following  questions,  to- 
wit:  ^'(1.)  Whether  Sec.  13  of  Chapter  X  of  Article  VIII 
of  the  Charter  is  in  accordance  with  the  provisions  of  the 
State  Constitution?  (2.)  If  said  section  is  constitutional, 
then  what  power  has  this  Board  to  provide  for  such  an 
emergency  this  year,  and  how  shall  it  proceed?  (3.)  What 
power  has  it  to  so  provide  next  year?" 

The  portion  of  said  section  involved  herein  is  as  follows: 

"W^hen  in  any  one  year  a  deficiency  shall  exist  in  such 
(Police  Pension)  fund,  such  deficiency  shall  be  provided  for 
and  made  good  by  the  Supervisors  in  their  next  ensuing  tax 
levy."  The  provision  of  the  Constitution  which  is  regarded 
as  opposed  to  the  provision  above  quoted  is  Section  18  of 
Article  XI,  and  reads  as  follows:  "No  county,  city,  town, 
township,  board  of  education  or  school  district  shall  incur 
any  indebtedness  or  liability  in  any  manner,  or  for  any 
purpose,  exceeding  in  any  year  the  income  and  revenue 
provided  for  it  for  such  year,  without  the  assent  of  two- 
thirds  of  the  qualified  voters,"  etc. 

In  Lewis  vs.  Widber,  99  Cal.,  412,  this  section  was  con- 
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sidered  with  reference  to  a  liability  imposed  by  statute. 
The  court  says  at  paj(e  413 :  "It  is  quite  apparent,  however, 
that  this  clause  of  the  Constitution  refers  only  to  an  in- 
debtedness or  liability  which  one  of  the  municipal  bodies 
mentioned  had  itself  incurred — that  is,  an  indebtedness 
which  the  municipality  had  contracted,  or  a  liability  result- 
ing in  whole  or  in  part  from  some  act  or  conduct  of  such 
municipality.  Such  is  the  plain  meaning  of  the  language 
used.  The  clear  intent  expressed  in  said  clause  was  to 
limit  and  restrict  the  power  of  the  municipality  as  to  any  in- 
debtedness or  liability  which  it  has  the  discretion  to  incur  or 
not  to  incur."  (See  also  Cashin  vs.  Dunn,  58  Cal.,  581,  and 
Welch  vs  Strother,  74  Cal.,  413.)  The  last  two  cases  involved 
the  one-twelfth  act  and  not  the  above  mentioned  Constitu- 
tional provision,  but  the  same  principle  is  there  involved  and 
the  same  rule  of  construction  applied. 

Similar  constitutional  limitations  in  Washington  and 
Oregon  have  been  held  to  apply  only  to  indebtedness  created 
by  the  county  or  municipality  and  not  to  liabilities  imposed 
upon  them  by  law.  (See  Ranch  vs.  Chapman,  16  Wash,  568, 
577;  and  Grant  Co.  vs.  Lake  Co.,  17  Ore.,  453.)  In  the  latter 
case  the  court  says  at  page  463:  "The  Constitutional  in- 
hibition that  no  county  shall  create  any  debts  or  liabilities 
which  shall,  singly  or  in  the  aggregate,  exceed  the  sum  of 
five  thousand  dollars,  except  to  suppress  insurrection  or 
repel  invasion,  does  not  imply  that  all  debts  and  liabilities 
against  a  county  over  and  above  that  sum  are  necessarily 
obnoxious  to  that  provision.  To  justify  the  court  in  finding 
the  conclusion  of  lav/,  it  should  have  found  that  the  county 
created  the  indebtedness.  Counties  do  not  create  all  the 
debts  and  liabilities  which  they  are  under;  ordinarily  such 
debts  and  liabilities  are  imposed  upon  them  by  law.  A 
county  is  mainly  a  mere  agency  of  the  state  government — 
a  function  through  which  the  state  administers  its  gov- 
ernmental affairs — and  it  has  but  little  option  in  the  cre- 
ation of  debts  and  liabilities  against  it.  It  must  pay  the 
salaries  of  its  ofiicers,  the  expenses  incurred  in  holding 
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courts  within  and  for  it,  and  various  and  many  other  ex- 
penses the  law  charges  upon  it,  and  which  it  is  powerless 
to  prevent.  Debts  and  liabilities  arising  out  of  such  mat- 
ters, whatever  sum  they  may  amount  to,  cannot  in  reason 
be  said  to  have  been  created  in  violation  of  the  provision 
of  the  Constitution  referred  to,  as  they  are  really  created  by 
the  general  laws  of  the  state,  in  the  administration  of  its 
governmental  affairs.  Said  provision  of  the  Constitution, 
as  I  view  it,  only  applies  to  debts  and  liabilities  which  a 
county,  in  its  corporate  character  and  as  an  artificial  person, 
voluntarily  creates." 

The  obligation  imposed  by  Section  13  of  Chapter  X, 
Article  VIII,  is  not  one  which  the  municipality,  in  its  cor- 
porate character  and  as  an  artificial  person,  voluntarily 
creates.  It  is  a  liability  imposed  by  law,  and  with  respect 
to  which  the  municipality  has  no  discretion.  Hence  it  is 
not  controlled  by  Section  18  of  Article  XI,  and  the  deficiency 
in  such  fund  can  constitutionally  and  properly  be  provided 
for  and  made  good  by  the  Supervisors  in  the  next  ensuing 
tax  levy. 

Your  second  question  is  as  to  what  power  your  Board  has 
to  provide  for  such  an  emergency  this  year  and  as  to  how  it 
shall  proceed.  The  Charter  confers  no  power  upon  the 
Board  authorizing  it  to  provide  for  the  deficiency  within  the 
year  in  which  it  occurs.  There  is  no  authority  found  for 
the  transfer  of  other  moneys  into  the  Police  Relief  and 
Pension  Fund  to  make  good  a  deficiency  occurring  in  the 
same  fiscal  year.  The  Board  having  no  power  to  provide  for 
the  deficiency  this  year  it  is  unnecessary  to  answer  the  latter 
part  of  your  second  question. 

As  to  the  third  question,  the  section  under  consideration 
imposes  on  the  Supervisors  the  duty  of  providing  for  and 
making  good  such  deficiency  in  their  next  ensuing  tax  levy. 
In  the  absence  of  specification  as  to  how  this  may  be  done, 
it  would  seem  that  the  amount  necessary  to  be  raised  to 
make  good  such  deficiency  should  be  included  in  the  budget 
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and  levied  as  other  items  are  included  and  levied,  and  this 
course  I  respectfully  advise. 

Respectfully, 

Franklin  K.  Lane, 
City  Attorney. 
By  George  W.  Lane, 
Assistant  City  Attorney. 


Power  to  Lease. — Board  of  Police  Commissioners  Not  Given 
Power  to  Enter  Into  Lease  of  Premises  to  be  Used  as  Public 
Station. — Lease  to  Run  to  Municipality. 

May  Jf,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
the  9th  of  April  requesting  my  opinion  as  to  the  power  of 
your  Board  to  ''delegate  its  authority  to  the  Board  of  Police 
Commissioners  to  lease  premises  for  a  term  of  years"  in  the 
manner  set  forth  in  a  resolution  passed  by  your  Board 
April  1,  1901. 

The  resolution  referred  to  is  one  authorizing  the  Board  of 
Police  Commissioners  "to  enter  into  a  lease  of  premises  at 
Ocean  View  to  be  used  as  a  police  station  for  a  term  of  five 
years  at  a  monthly  rental  of  |25.00." 

There  is  no  power  expressly  granted  by  the  Charter  to 
the  Police  Commissioners  either  to  purchase  or  to  lease  real 
property  for  a  term  of  years.  And  a  grant  of  such  power 
will  not  be  readily  implied.  If  this  power  be  not  given  to 
the  Commissioners  by  the  Charter,  the  Supervisors  are  in- 
capable of  conferring  it  either  directly  or  indirectly. 

In  the  matter  of  arranging  for  the  lease,  taking  posses- 
sion of  the  premises  and  such  like,  the  Commission  acts  as 
the  agent  of  the  Board  of  Supervisors,  and  to  this  there  is 
no  legal  objection,  but  the  lease  itself  should  run  to  the 
municipal  corporation,  the  City  and  County  of  San  Fran- 
cisco. 
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Beyond  question  it  is  your  duty  to  provide  suitable  quar- 
ters for  the  Police  Department,  and  as  appears  from  the 
resolution  of  your  Board,  it  is  your  definite  intention  to 
place  these  premises  at  the  disposal  of  the  Commissioners 
for  use  as  a  police  station,  so  that  the  question  here  is  simply 
one  of  form  or  procedure.  It  is  my  opinion  that  all  leases 
for  a  term  of  years,  as  well  as  the  title  in  fee  to  all  premises 
used  by  the  Police  Department,  should  stand  in  the  name 
of  the  municipal  corporation. 

Respectfully, 

Franklin  K.  Lane, 
City  Attorney. 
By  George  W.  Lane, 
Assistant  City  Attorney. 


Publication  of  Delinquent  Tax  List. 

May  9.  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  have  your  Resolution  No.  1489,  requesting 
an  opinion  upon  three  questions,  to  wit:  "(1.)  Does  the 
contract  for  the  publication  of  the  delinquent  tax  list  have 
to  be  let  to  "The  Evening  Post,"  the  official  newspaper,  not- 
withstanding said  paper  is  not  the  lowest  bidder?  (2,) 
If  it  can  be  let  to  any  other  newspaper  is  it  requisite 
that  said  newspaper  shall  be  a  daily  and  have  the  circulation 
specified  in  Section  2,  Chapter  III,  Article  II  of  the  Charter? 
(.3.)  Do  the  provisions  of  the  Charter  or  Section  3766 
of  the  Political  Code  govern  as  to  the  publication  of  the 
delinquent  tax  list?" 

The  first  two  questions  have  been  answered  in  an  opinion 
forwarded  to  your  Board  April  16,  1900. 

The  third  inquiry  seems  to  proceed  upon  the  assumption 
that  there  are  provisions  of  the  Charter  which  conflict  with 
the  Code  requirements  as  to  the  manner  of  publication  of 
this  list.    I  do  not  consider  that  there  is  any  conflict  in  that 
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regard.  The  Code  provides  that  the  publication  of  the  list 
"must  be  made  once  a  week  for  three  successive  weeks,  in 
some  newspaper  or  supplement  thereto,  published  in  the 
county."  The  Charter  does  not  contain  any  provision  tend- 
ing to  interfere  with  such  publication.  The  Charter  simply 
adds  other  and  additional  specifications  regarding  the  man- 
ner of  letting  the  contract.  It  must  be  conceded,  I  think, 
that  if  the  publication  be  made  after  the  manner  specified  in 
the  Code,  it  will  be  a  legal  and  sufficient  publication.  If  the 
additional  details  prescribed  by  the  Charter,  as  construed 
in  the  opinion  of  April  16,  1900,  be  superadded,  namely, 
that  the  contract  for  such  work  be  entered  into  with  a  daily 
paper  having  a  bona  fide  circulation  of  8,000 — certainly 
that  would  not  invalidate  the  publication,  for  such  publica- 
tion would  still  be  a  full  compliance  with  the  Code  re- 
quirements; the  measure  fixed  by  the  Code  would  then  not 
only  be  full  but  overflowing. 

The  Political  Code  lays  down  the  rule  which  must  be 
followed  in  order  to  secure  a  valid  publication  and  one 
which  will  bind  delinquent  taxpayers.  If  the  further  re- 
quirements of  the  Charter  be  followed  no  possible  injury 
from  a  legal  standpoint  can  result.  On  the  other  hand,  if  the 
contract  be  awarded  outside  of  the  Charter  provisions,  it 
may  be  questioned  whether  a  demand  founded  thereon 
would  constitute  a  valid  claim  against  the  municipal  treas- 
ury, on  the  ground  that  the  Charter  provisions  were  not 
fully  complied  with  in  the  matter  of  letting  the  contract. 
But  on  the  latter  point  it  is  unnecessary  at  this  time  to 
express  an  opinion. 

Respectfully, 

Franklin  K.   Lane. 

City  Attorney. 
By  George  W.  Lane, 
Assistant  City  Attorney. 
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Claims  Against  City. — Demands  Made  by  State  for  Support  of 
Criminal  Insane  in  State  Hospitals. — Validity  of  Statute  Im- 
posing Obligation  Upon  Municipality. 

May  11,  1901. 
The  Board  of  Supervisors. 

Gentlemen  :  By  your  Resolution  No.  1457  you  request  an 
opinion  as  to  the  legality  of  certain  claims  presented  against 
the  city  and  county  in  behalf  of  state  hospitals.  The  claims 
are  for  the  support  of  criminal  insane  committed  from  this 
city  and  county,  and  as  recited  in  your  resolution  amount 
to  $4,380.00. 

These  claims  arise  under  Sections  1367  to  1373  of  the 
Penal  Code. 

Section  1368  provides  as  follows :  "1368. — When  an  action 
is  called  for  trial,  or  at  any  time  during  the  trial,  or  when 
the  defendant  is  brought  up  for  judgment  on  conviction,  if 
a  doubt  arise  as  to  the  sanity  of  the  defendant,  the  court 
must  order  the  question  as  to  his  sanity  to  be  submitted  to 
a  jury." 

Section  1370  states  that  "if  the  jury  find  the  defendant 
insane,  the  trial  or  judgment  must  be  suspended  until  he 
becomes  sane,  and  the  court  must  order  that  he  be  in 
the  meantime  committed  by  the  sheriif  to  the  state  insane 
asylum    ..." 

Section  1373  is  as  follows :  "1373. — The  expenses  of  send- 
ing the  defendant  to  the  asylum,  of  keeping  him  there,  and 
of  bringing  him  back,  are  in  the  first  instance  chargeable  to 
the  county  in  which  the  indictment  was  found,  or  informa- 
tion filed ;  but  the  county  may  recover  them  from  the  estate 
of  the  defendant,  if  he  have  any,  or  from  a  relative,  town, 
city  or  county  bound  to  provide  for  and  maintain  him  else- 
where." 

The  validity  of  these  provisions,  so  far  as  they  impose  a 
liability  upon  the  county,  has  never  been  passed  upon  by 
our  Supreme  Court.  In  an  opinion  from  this  oflSce  dated 
May  23,  1898,  the  validity  of  such  provisions  was  assumed 
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and  divers  claims  were  therein  recommended  to  be  paid. 

In  the  case  of  State  vs.  Douglas  County,  18  Neb.,  601,  a 
statute  quite  similar  was  upheld,  and  in  our  state  provisions 
akin  to  those  have  been  either  unquestioned  or  expressly 
declared  to  be  constitutional  and  binding.  (See  Aid  Society 
vs.  Reis,  71  Cal.,  627;  and  Cochran  vs.  Los  Angeles  Co.,  117 
Cal.,  538.)  I  therefore  proceed  upon  the  theory  that  if  the 
requirements  of  the  law  have  been  fully  complied  with  as 
regards  each  of  these  claims,  it  is  binding  upon  the  city  and 
county  unless  indeed  it  be  barred  by  the  statute  of  limita- 
tions. 

Ordinarily  the  statute  of  limitations  does  not  run  against 
a  sovereign  state,  but  by  Section  345  of  the  Code  of  Civil 
Procedure  this  rule  is  changed,  so  that  actions  brought  by 
this  state  are  subject  to  the  same  limitations  as  to  time  as 
are  those  begun  by  private  parties.  This  liability,  being  one 
created  by  statute  is,  therefore,  barred  after  the  lapse  of 
three  years.  (See  Section  338,  C.  C.  P.)  That  is  to  say,  no 
item  charged  in  these  claims  can  be  enforced  against  the 
municipality  unless  it  arose  within  three  years  from  the 
present  time.  This  measure  of  time  is  not  enlarged  by  the 
mere  fact  that  the  claim  had  been  duly  presented  to  your 
Board  within  the  three  years;  it  must  have  been  sued  on 
within  three  years  from  the  time  it  arose  or  else  it  is  barred. 

This  limitation  is  further  modified  by  Section  343  of  the 
Code  of  Civil  Procedure,  which  provides  that  "actions  or 
claims  against  a  county  which  have  been  rejected  by  the 
Board  of  Supervisors  must  be  commenced  within  six  months 
after  the  first  rejection  thereof  by  such  Board."  Whether 
any  of  these  claims  have  heretofore  been  presented  and  re- 
jected I  am  not  advised.  You  can  doubtless  ascertain  this 
fact  from  your  own  records.  If  you  find  that  any  of  these 
claims  have  been  heretofore  rejected  and  suit  not  brought 
within  six  months  thereafter  such  claims  should  be  again 
rejected  as  barred  on  that  account,  and  any  further  consider- 
ation of  these  claims  is  subject  in  each  instance  to  this  limi- 
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tation  to  be  investigated  and  disposed  of  by  your  Board 
after  examination  of  your  records. 

In  the  light  of  the  foregoing  considerations  I  have  ex- 
amined each  of  the  items  upon  which  claims  are  based,  set 
forth  in  the  communication  of  Mr.  Hughes,  the  attorney  for 
the  state  hospitals,  dated  April  16,  1901,  and  now  on  file  in 
the  office  of  your  clerk.  Assuming  the  claims  to  be  other- 
wise regular  and  in  due  form,  I  advise  regarding  the  validity 
of  each  as  follows : 

Claim  Account,  Robert  L.  Hunt. — December  15,  1899,  to  Oc- 
tober 15,  1900,  ten  months,  at  |15,  |150.    Valid  in  full. 

Claim  Account,  Fred  J.  Ruser — 1.  Claim  for  |900  for  sup- 
port from  April  14,  1894,  to  October  10,  1898.  Suit  was 
brought  on  this  claim  April  10,  1899.  All  items  prior  to 
April  10,  1896,  are  barred.  Valid  to  extent  of  30  months  at 
$15,  viz. — 1450.  Balance  invalid.  If  this  claim  be  paid  as 
reduced  the  suit  thereon  should  be  dismissed.  2.  Claim  for 
1375,  from  October  10,  1898,  to  November  19,  1900,  25 
months  at  $15,  |375.    Valid  in  full. 

Claim  Account,  Leo  Straussman — August  14,  1900,  to  No- 
vember 14,  1900,  three  months  at  $15,  $45.  Straussman 
was  not  indicted  nor  charged  by  information  with  a  public 
offense.  There  was  no  examination  by  a  jury  as  to  his 
sanity.  He  w^as  committed  after  examination  by  physicians. 
Inasmuch  as  the  statutory  requirements  were  not  complied 
with,  I  consider  the  claim  invalid. 

Claim  Account,  Daniel  King. — May  5,  1898,  to  December  15, 
1898,  7  months,  10  days,  at  $15,  $110.  Suit  was  brought 
April  10,  1899,  for  $1,850  for  support  from  May  5,  1855  to 
October  10,  1898.  This  covers  part  of  the  present  claim. 
The  claim  for  $110  is  valid.  If  paid  this  suit  should  be 
dismissed. 

Claim  Account,  Henry  Williams — September  10,  1898,  to  No- 
vember 10, 1899, 14  months  at  $15,  $210.    Valid  in  full. 

Claim  Account,  Eugene  Kenny — August  26,  1897,  to  October 
26,  1900,  38  months  at  $15,  $570.  Valid  in  full.  Suit  was 
brought  April  10, 1899,  covering  part  of  this  claim,  and  thus 
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saving  that  part  from  being  barred  by  the  statute.     If 
claim  is  paid  suit  should  be  dismissed. 

Claim  Account,  Nicoli  PaolelUo — 1.  Claim  from  October  10, 
1898,  to  November  10,  1900,  25  months  at  $15,  |375.  Valid 
in  full.  2.  Claim  from  September  28,  1888,  to  October  10, 
1898,  $1905.  Suit  was  brought  in  this  claim  April  29,  1898. 
All  items  prior  to  April  29,  1895,  are  barred.  Valid  for  42 
months  at  $15,  namely,  $630.  If  this  claim  is  paid,  as  re- 
duced, the  suit  should  be  dismissed. 

Claim  Account,  Christian  Olson — December  13,  1893,  to 
March  12,  1898,  $960.  Suit  was  brought  April  10,  1899,  for 
$960.  All  items  prior  to  April  10,  1896,  are  barred.  Claim 
valid  for  23  months  at  $15,  $345.  If  claim,  as  reduced,  is 
paid,  this  suit  should  be  dismissed. 

Respectfully, 

Franklin  K.  Lane, 

City  Attorney. 
By  Gboege  W.  Lane, 
Assistant  City  Attorney. 


Public  Streets. — Dedication  of  St.  Mary's  Avenue  and  Roanoke 
Street  at  Intersection  With  Right  of  Way  of  Southern  Pa- 
cific Company. 

May  16,  1901. 
The  Boakd  op  Supervisors. 

Gentlemen:  I  have  your  Resolution  No.  1493,  which 
reads  as  follows: 

"Whereas,  A  petition  of  taxpayers  was  filed  in  this  office 
April  29, 1901,  for  the  removal  of  obstructions  on  St.  Mary's 
avenue  and  on  Roanoke  street  so  as  to  enable  the  unre- 
stricted use  of  the  roadways  connecting  with  the  Old  San 
Jose  Road;  therefore 

"Resolved,  That  the  City  Attorney  be  and  is  hereby  re- 
quested and  directed  to  render  an  opinion  as  to  whether 
that  portion  of  the  Old  San  Jose  Road  referred  to  in  said  pe- 
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tition  is  an  open  public  street,  and  if  so,  of  what  width;  also 
whether  the  Southern  Pacific  Railroad  Company  has  a  right 
to  fence  off  St.  Mary's  Avenue  where  it  connects  Mission 
street  with  Fairmount  tract." 

It  will  be  noticed  by  reference  to  the  petition  referred  to 
in  the  foregoing  that  there  has  been  some  confusion  of  the 
right  of  way  of  the  railroad  inyolved  (originally  called  the 
San  Francisco  and  San  Jose  Railroad)  and  the  Old  San  Jose 
Road.  So  far  as  I  have  been  able  to  ascertain  from  oflBcial 
maps,  the  Old  San  Jose  Road  and  such  right  of  way  do  not 
coincide.  However,  the  conclusions  reached  herein  do  not 
depend  in  any  measure  upon  this  fact  but  are  entirely  in- 
dependent thereof. 

The  questions  here  raised  depend  for  their  solution  upon 
whether  the  territory  covered  by  the  right  of  way  of  the 
Southern  Pacific  or  San  Jose  Railroad  and  by  St.  Mary's 
Avenue  and  Roanoke  street  where  they  intersect  said  right 
of  way,  is  public  street  property.  If  said  premises  have  ever 
been  duly  dedicated  and  accepted  as  public  street  property 
and  the  same  remains  unrevoked,  then  you  have  full  juris- 
diction and  power  to  compel  the  removal  of  the  obstructions 
complained  of. 

Generally  speaking  there  are  three  methods  of  dedicat- 
ing land  for  use  as  public  streets  in  San  Francisco,  viz: 

1. — Reservation  of  the  same  by  the  municipality  itself 
under  provision  of  law  and  prior  to  any  complete  private 
ownership.  These  reservations  were  possible  on  pueblo 
land  inasmuch  as  the  old  pueblo  under  Spanish  law  and  its 
successor  under  our  law,  held  the  title  to  all  lands  within 
the  pueblo  boundaries  and  could  retain  it  for  public  use  or 
grant  it  subject  to  such  reservations  as  it  saw  fit.  In  the 
case  of  San  Francisco  these  dedications  for  streets — as  well 
as  for  parks  and  other  public  purposes — were  made  mostly 
by  the  "Van  Ness  Map"  of  1855  or  by  the  "Outside  Land 
Map"  of  1868.  The  property  here  involved  is  south  of  the 
pueblo  line  and  was  never  part  of  the  pueblo  of  San  Fran- 
cisco.   The  city,  therefore,  has  never  had  power  to  make 
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reservations  therein  under  the  laws  applicable  to  some  other 
portions  of  the  city. ,  And  accordingly  neither  the  Van  Ness 
Map  nor  the  Outside  Land  Map  covers  this  district.  This 
first  source  of  dedication  is  therefore  out  of  the  question 
as  far  as  the  property  here  concerned  is  involved. 

2. — The  second  method  of  dedication  is  one  common  to  all 
cities,  and  is  dedication  by  matter  of  record,  being  generally 
a  deed  or  map  in  which  the  owner  of  the  land  directly 
offers  to  dedicate  the  same  for  the  purpose  of  a  street,  or 
other  public  use.  Without  the  aid  of  an  abstract  of  title  I 
am  unable  to  state  whether  there  has  been  any  such  dedi- 
cation in  this  instance  or  not.  No  abstract  has  been  fur- 
nished. If  you  will  provide  me  with  a  complete  abstract,  I 
will  be  pleased  to  examine  it  and  report  further  thereon. 

3. — The  third  evidence  of  dedication  is  such  long  con- 
tinued use  of  the  premises  as  a  public  street,  with  the  con- 
sent of  the  owner  thereof,  as  warrants  the  conclusion  that 
the  owner  intended  to  so  dedicate  it.  There  is  no  fixed 
period  of  time  which  will  determine  such  implied  dedication. 
Each  case  depends  upon  its  own  facts.  In  this  class  of 
cases  the  evidence  of  dedication  generally  rests  in  parol 
and  is  not  matter  of  record.  To  ascertain  the  facts  in  each 
case,  therefore,  resort  must  be  had  to  testimony  showing 
the  length  of  time  the  property  has  been  used  as  a  public 
street  and  all  the  attendant  circumstances  tending  to  show 
consent  on  the  part  of  the  owner  thereof.  If  you  deem  it 
advisable  to  investigate  this  matter  further  you  have  power 
to  take  sworn  testimony  in  the  premises.  It  may  be  that 
such  testimony  would  satisfy  you  and  that  there  had  been 
dedication  by  user  and  would  warrant  an  action  to  establish 
such  dedication  by  decree  of  court,  or  perhaps  it  would  be 
so  clear  that  it  would  warrant  proceeding  without  waiting 
for  such  decree. 

In  general,  it  may  be  said  here  that  this  oflSce  has  no 
means  of  determining  whether  property  has  been  dedi- 
cated or  not  unless  discoverable  from  official  maps  or  legis- 
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lation.    In  all  other  cases  requests  for  opinions  on  that  sub- 
ject should  be  accompanied  by  a  complete  abstract  of  title. 

EespectfuUy, 

Franklin  K.  Lane, 

City  Attorney. 
By  George  W.  Lane, 
Assistant  City  Attorney. 


Special  Counsel. — Power  of  Tax  Collector  to  Employ  Such  Coun- 
sel to  Prosecute  Sviits  for  Collection  of  Unpaid  License 
Taxes. 

May  17,  1901. 
The  Board  of  Supervisors. 

Gentlemen:     Your  Resolution  No.  1418  reads  as  follows: 

"Whereas,  The  Tax  Collector  has  seen  fit  to  engage  spe- 
cial counsel  to  prosecute  suits  instituted  by  the  city  and 
county  for  the  collection  of  certain  delinquent  license  taxes 
due  the  municipality  by  the  Pacific  States  Telephone  Com- 
pany; therefore, 

"Resolved,  That  the  City  Attorney  be  and  is  hereby  re- 
quested and  directed  to  render  an  opinion  to  this  Board  as 
to  whether  the  Tax  Collector  has  authority  to  engage  spe- 
cial counsel  to  prosecute  said  suits,  or  to  prosecute  suits  for 
the  collection  of  delinquent  license  taxes  in  general." 

The  only  provision  contained  in  the  Charter  with  refer- 
ence to  the  power  of  the  Tax  Collector  to  appoint  an  attor- 
ney is  contained  in  Section  3,  Chapter  V,  Article  IV,  which 
provides  that:  "The  Tax  Collector  may  appoint  an  attor- 
ney to  prosecute  actions  for  the  collection  of  delinquent 
taxes,  and  may  agree  on  paying  him  as  compensation  there- 
for a  stated  percentage  out  of  the  amounts  recovered;  but 
such  percentage  shall  in  no  case  exceed  fifteen  per  centum  of 
the  amounts  recovered." 

It  is  thus  seen  that  the  only  authority  for  the  appoint- 
ment of  an  attorney  is  one  to  collect  the  "delinquent  taxes." 
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The  expression  "delinquent  taxes"  has  a  definite  and  well 
understood  meaning  and  refers  to  property  taxes  concerning 
which  it  is  provided  in  the  statutes  that  after  a  certain 
date  they  shall  be  deemed  to  be  delinquent  and  certain 
penalties  added.  The  moneys  or  taxes  involved  in  the  liti- 
gation here  concerned  clearly  do  not  fall  within  this  class. 
They  are  licenses  or  license  taxes,  for  which  there  is  no  ex- 
press provision  in  law  as  to  date  of  delinquency,  and  which 
have  never  been  generally  known  as  "delinquent  taxes." 
In  fact,  licenses  are  provided  to  be  paid  for  in  advance,  and 
license  permits  are  not  presumed  to  be  delivered  until  after 
payment  of  fees  therefor. 

In  the  chapter  of  the  Charter  covering  this  subject,  prop- 
erty taxes  are  considered  as  a  class  by  themselves,  and 
licenses  are  spoken  of  separately  and  distinct  from  all  other 
classifications.  Nowhere  in  this  chapter  do  we  find  licenses 
or  license  fees  mentioned  as  taxes.  Generally  speaking  it  is 
true  that  for  certain  purposes  a  license  fee  is  spoken  of  by 
the  courts  as  a  tax,  and  it  may  be  so  regarded  when  imposed 
for  purposes  of  revenue,  but  primarily  license  fees  are  not 
taxes  but  local  charges  for  permits  provided  for  the  purpose 
of  regulation  or  revenue  and  they  are  not  imposed  upon 
property.  But  even  if  license  fees  be  regarded  as  taxes  of 
a  certain  kind,  it  must  be  conceded  that  taxes  in  general 
may  be  classified  and  each  class  be  considered  separately. 
And  on  this  latter  theory  we  find  that  the  Charter  has  so 
separated  them,  and  has  therein  provided  for  the  appoint- 
ment of  an  attorney  solely  for  the  collection  of  that  class 
of  taxes  embraced  within  the  designation  of  "delinquent 
taxes."  Giving  the  usual  meaning  to  this  expression,  it  does 
not  include  licenses. 

I  therefore  advise  you  that  in  my  opinion  there  is  no  war- 
rant for  the  appointment  by  the  Tax  Collector  of  special 
counsel  to  prosecute  any  suit  for  unpaid  license  fees  due  the 
city  and  county. 

The  question  as  to  whether  the  Supervisors  may  not  au- 
thorize the  employment  of  special  counsel  for  such  pur- 
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poses  is  not  raised,  and  on  that  subject  I  express  no  opin- 
ion. 

Respectfully, 

.  Franklin  K.  Lane, 

City  Attorney. 
By  George  W.  Lane, 
Assistant  City  Attorney. 


Horse   Shoeing. 

May  25,  1901. 
The  Board  of  Fire  Commissioners. 

Gentlemen:  In  answer  to  your  inquiry  as  to  whether 
the  Charter  permits  the  Fire  Department  to  shoe  its  own 
horses  instead  of  having  them  shod  by  private  parties,  it 
would  seem  to  me  that  the  control  over  the  "property  and 
equipment"  of  the  Department  given  you  by  the  Charter 
implies  power  to  repair  the  apparatus  and  keep  the  horses 
in  good  condition  for  active  service.  It  is  quite  clear  that 
if  the  Board  of  Fire  Commissioners  has  not  the  power  to 
shoe  its  own  horses  it  has  not  the  power  to  do  the  work  of 
repairing  and  constructing  which  is  now  and  for  years  has 
been  done  at  the  Fire  Department  Corporation  Yard.  If,  in 
the  judgment  of  the  Board,  the  work  of  shoeing  the  Depart- 
ment horses  can  more  economically  and  satisfactorily  be 
carried  on  by  having  it  done  within  the  Department  by  men 
now  therein,  the  Board  would,  in  my  opinion  be  justified  in 
so  doing  the  work. 

Respectfully, 

Franklin  K.   Lane. 
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Land  Purchases. — Construction  of  Charter  Provision  Requiring 
Submission  to  Electors  of  Proposition  for  "Purchase  of  Land 
of  More  Than  Fifty  Thousand  Dollars  in  Value." 

May  27, 1901. 
The  Board  op  Supervisors. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board  dated  May  24,  1901,  containing  the  following 
resolution:  ^'Resolved,  That  the  City  Attorney  be  and  is 
hereby  requested  to  instruct  this  Board  prior  to  Monday, 
May  27,  1901,  whether  or  not  the  provisions  of  Section  21, 
Chapter  I,  Article  II  of  the  Charter  apply  to  the  acquisition 
of  land  through  condemnation  proceedings  as  well  as 
through  acquisition  by  purchase,  and  specially  whether 
land  in  excess  of  |50,000  acquired  by  condemnation  proceed- 
ings must  be  acquired  only  in  the  manner  prescribed  by 
said  Section  21,  Chapter  I,  Article  II  of  said  Charter;  also 
whether  there  is  any  limitation  other  than  that  prescribed 
by  the  one  dollar  limit,  upon  the  powers  of  the  Board  to 
acquire  land  by  condemnation  proceedings." 

The  provision  of  the  Charter  above  referred  to  reads: 
"Sec.  21.  Except  as  otherwise  provided  in  the  Constitution 
of  the  State,  or  as  otherwise  provided  in  this  Charter,  every 
ordinance  involving  the  granting  by  the  city  and  county 
of  any  franchise  for  the  supply  of  light  or  water,  or  for  the 
lease  or  sale  of  any  public  utility,  or  for  the  purchase  of  land 
of  more  than  fifty  thousand  dollars  in  value,  must  be  sub- 
mitted to  the  vote  of  the  electors  of  the  city  and  county  at 
the  election  next  ensuing  after  the  adoption  of  such  ordi- 
nance." 

The  word  purchase  is  used  in  the  Charter  in  its  ordinary 
sense,  as  distinguished  from  its  technical  legal  sense.  We 
find,  for  instance,  in  the  grant  of  powers  to  the  Board  of 
Supervisors  (Art.  II,  Chap.  II,  Sec.  1,  Sub.  12)  that  the 
Board  is  given  power  to  "purchase  or  acquire  by  condemna- 
tion such  property  as  may  be  needed  for  public  use."  Here 
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the  word  purchase  manifestly  does  not  include  all  methods 
of  acquisition  except  descent,  which  is  the  strictly  legal 
definition,  for  both  purchase  and  condemnation  are  men- 
tioned.    And  it  is  fair  to  assume  that  the  word  purchase, 
when  later  found  in  the  Charter,  is  used  with  regard  for  this 
same  distinction.    That  purchase  does  not  also  include  con- 
demnation is  recognized  in  the  Parks  and  Boulevard  Act 
(Stats.  1889)  recently  passed  upon  in  Fritz  vs.  San  Francisco 
(132  Cal.,  373).    United  States  Attorney  Devens  in  an  opin- 
ion to  the  Secretary  of  the  Treasury  (XVI  Opinions  Att'y. 
Gen'l,  328)  advised  that  the  word  purchase  when  used  in 
a  statute  did  not  include  condemnation.    "Although  tech- 
nically 'purchase'  includes  all  modes  of  acquisition  other 
than  that  of  descent,  yet  generally  in  statutes  as  in  common 
use,  the  word  is  employed  in  a  sense  not  technical,  only  as 
meaning  acquisition  by  agreement  with   and   conveyance 
from  the  owner,  without  governmental  interference.    (91  U. 
S.  Rep.,  374)"    It  seems  to  me  that  it  was  in  this  sense  that 
the  word  purchase  was  used  in  the  Charter.    The  Board  of 
Supervisors  may  not  by  bargain  and  deal  purchase  land 
over  150,000  in  value.     It    may  acquire  by    condemnation 
proceedings  any  amount  of  land  that  it  can  legally  pay  for 
without  submitting  to  the  people  the  question  of  purchase. 
But  as  a  safeguard  against  the  Board  paying  more  than 
property  is  worth,  if  any  property  worth  more  than  |50,000 
is  desired,  the  question  of  acquisition  must  be  referred  to 
the  people  either  upon  the  ordinance  directing  purchase  or 
upon  the  issuance  of  bonds  as  otherwise  provided  for  in  the 
Charter.     The  "Dollar  Limit"  is  a  protection  against  the 
acquisition  of  any  extended  tracts  of  land  even  under  con- 
demnation proceedings.    But  when  there  are  no  such  legal 
proceedings  the  Charter  will  not  permit  the  expenditure  of 
more  than  |50,000  without  the  direct  approval  and  consent 
of  the  electors. 

Respectfully, 

Franklin  K.  Lane. 
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Taxation, — Mortgages  Held  in  This  State  Upon  Property  Located 
Elsewhere  Taxable  to  Resident  Owner  as  Solvent  Credits. 

June  3,  1901. 
The  Assessor. 

Sir:  I  am  in  receipt  of  your  communication  presenting 
the  following  question:  ''If  a  loan,  due  a  resident  of  San 
Francisco,  is  secured  by  a  mortgage  or  deed  of  trust  on  real 
estate  situated  outside  of  the  State  of  California,  should  the 
loan  be  assessed  to  said  resident  as  a  solvent  credit,  or  is  it 
not  taxable  in  San  Francisco?" 

The  Constitution  of  the  state  in  laying  down  the  rule  of 
procedure  which  governs  the  assessment  of  mortgages  and 
deeds  of  trust  provides  that  a  mortgage  or  other  obligation 
by  which  a  debt  is  secured  shall  "for  the  purpose  of  assess- 
ment and  taxation  be  deemed  and  treated  as  an  interest  in 
the  property  affected  thereby."    (Sec.  4,  Art.  XIII.) 

That  this  provision  was  not  intended  to  exempt  from  tax- 
ation any  mortgage  owned  in  this  state  upon  property  out- 
side of  the  jurisdiction  of  our  laws  seems  to  me  manifest 
for  this  reason,  that  this  state  cannot  tax  the  foreign  land 
which  is  mortgaged,  having  no  power  to  levy  taxes  outside 
of  the  state.  The  framers  of  the  Constitution  did  not  as- 
sume to  fix  any  method  by  which  real  estate  in  other  juris- 
dictions should  be  taxed.  It  was  only  as  to  real  estate  in 
this  state  that  the  rule  was  laid  down  making  the  mortgage 
an  interest  in  the  real  estate. 

The  Supreme  Court  has  recognized  this  interpretation 
in  holding  that  mortgage  bonds  of  foreign  corporations  held 
in  this  state  are  taxable  here  as  solvent  credits  (Mackay  vs. 
San  Francisco,  113  Cal.,  392),  whereas,  the  same  court  has 
held  mortgage  bonds  upon  the  local  property  of  domestic 
corporations  to  be  exempt  from  taxation  (Germania  Trust 
Co.  vs.  San  Francisco,  128  Cal.,  589). 

In  a  recent  opinion  upon  the  taxing  of  church  mortgages 
I  construed  Section  4,  quoted  above,  to  read  as  if  written: 
"A  mortgage  shall  for  the  purposes  of  assessment  and  tax- 
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ation  be  deemed  an  interest  in  the  property  affected  thereby 
'when  such  property  is  taxed  or  is  taxable  in  this  state.'  " 
And  this  construction  was  also  adopted  by  the  Attorney- 
General  in  a  later  opinion  upon  this  same  question. 

The  Supreme  Court  of  this  state  has  said  that  ''no  argu- 
ment is  required  to  show  that  securities  which  affect  only 
property  without  this  state  are  not  the  subject  of  our  laws 
relating  to  the  taxation  of  securities  which  are  a  lien  on,  and 
an  interest  in,  property  within  this  state  (Germania  Trust 
Case,  supra). 

The  constitutional  provision  under  consideration,  namely. 
Section  4,  must  in  my  opinion  be  construed  as  relating  only 
to  mortgages  upon  property  in  this  state.  And  mortgages 
held  in  this  state  upon  property  which  is  located  elsewhere 
should  be  taxed  to  the  resident  owner  as  solvent  credits. 

Respectfully, 

Franklin  K.  Lane. 


Gift  of  an  Option. 

June  3,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  In  answer  to  Resolution  No.  1083,  relating 
to  the  acceptance  of  a  gift  from  the  Mutual  Telephone  Com- 
pany of  an  option  upon  its  franchise,  plant,  etc.,  I  am  of 
opinion  that  the  city  may  accept  the  gift,  but  that  it  would 
be  worth  anything  as  the  basis  of  an  enforceable  right,  I 
very  much  doubt. 

Respectfully, 

Franklin  K.  Lane. 
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Contracts. — Time  When  Contract  Is  Entered  Into  Determines  the 
Year  in  Which  Obligations  of  Contract  Must  Be  Met. 

June  7,  1901. 
The  Mayor. 

Sir:  In  answer  to  your  question  whether  the  obligation 
for  work  done  in  any  fiscal  year  is  assumed  prior  to  the  let- 
ting of  a  contract  therefor,  I  am  of  opinion  that  no  obliga- 
tion arises  prior  to  the  letting  of  the  contract.  The  issuance 
of  a  notice  calling  for  bids  at  this  time  would  not  fix  the 
liability  against  the  funds  of  this  year  if  the  contract  is 
awarded  in  the  next  fiscal  year. 

Respectfully, 

Franklin  K.  Lane. 


Public  Streets. — Dedication  of  Olive  Avenue  by  Owner  of  Prop- 
erty and  Subsequent  Abandonment  Thereof  by  the  City. 

June  10,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  your  Resolution  No. 
1516  regarding  portion  of  Olive  Avenue  wherein  you  request 
my  opinion  upon  the  following  questions,  namely:  "(1) 
What,  if  any,  interest  has  the  city  in  Olive  Avenue,  and  par- 
ticularly in  that  portion  of  it  as  described  in  the  resolution 
above  referred  to?  (2)  What  right  and  power  is  vested  in 
this  Board  to  abandon  the  city's  right,  title  and  interest, 
if  any  it  has,  to  the  portion  of  Olive  Avenue  described  in 
said  resolution?  (3)  Is  the  said  resolution  a  valid  meas- 
ure, and,  if  passed  by  this  Board,  what  would  its  effect  be?" 

It  appears  that  this  avenue  was  not  delineated  on  the  Van 
Ness  Map,  and  the  city  has  never  held  the  beneficial  title 
thereto.  It  was,  however,  offered  for  dedication  by  one 
Beideman  for  use  as  a  street,  and  such  offer  was  accepted 
by    the    city's    placing   the    same    upon    its    oflScial    map 
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Whether  it  was  ever  actually  used  as  a  public  street  I  do 
not  know,  but  I  am  of  the  opinion  that  the  placing  of  the 
street  upon  the  oflBcial  map  was  a  sufficient  acceptance  of 
the  offer  of  the  owner  to  dedicate.  Such  easement  the  city 
apparently  maintained  until  the  making  of  the  present  of- 
ficial map,  when  this  part  of  Olive  Avenue  was  eliminated 
under  express  order  of  the  Board  of  Supervisors,  namely, 
Order  No.  15,074  (new  series),  passed  October  12,  1896.  The 
city  thereafter  and  in  1899  made  a  deed  of  the  property  to 
William  ^^'olf,  the  petitioner. 

In  view  of  the  foregoing  facts  I  beg  leave  to  advise  you 
as  follows: 

1.  In  response  to  your  first  inquiry,  and  confining  my 
reply  to  that  portion  of  Olive  Avenue  here  in  dispute — the 
city  has  no  interest  therein.  The  only  claim  it  has  ever 
made  thereto  being  the  claim  of  an  easement  covering  the 
use  of  the  premises  as  a  street,  which  easement  was  sub- 
sequently abandoned.  (Brook  vs.  Horton,  68  Cal.,  554;  San 
Francisco  vs.  Burr,  108  Cal.,  460;  Brown  vs.  Board  of  Super- 
visors, 124  Cal.,  274). 

2.  Your  second  inquiry  does  not  call  for  a  reply  inas- 
much as  the  city  has  no  interest  in  the  premises. 

3.  I  am  of  opinion  that  the  passage  of  the  resolution 
would  have  no  legal  effect  whatsoever. 

Respectfully, 

Franklin  K.  Lane, 
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Street  Railroads. — Power  to  Impose  License  Taxes  Upon  Street 
Cars,  Whether  Such  Right  Has  Been  Expressly  Reserved  in 
the  Franchise  or  Not. 

June  17,  1901. 
The  Board  op  Supervisors. 

Gentlemen:  By  Resolution  No.  1472  an  answer  is  re- 
quested to  the  following  question:  '^Does  the  fact  that  some 
of  the  franchises  of  the  Market-Street  Railway  Company 
provide  that  no  higher  annual  license  than  |15.00  prevent 
Boards  of  Supervisors  under  the  Charter  from  making  a 
different  and  higher  rate  of  license  taxation?" 

In  the  great  body  of  street  railway  franchises  heretofore 
granted  by  this  city  and  county  no  provision  is  to  be  found 
relating  to  the  matter  of  a  license  tax,  whereas  in  a  few  the 
franchise  contains  a  provision  that  a  certain  license  tax 
shall  be  paid  "and  no  higher  license  tax  shall  be  exacted." 

The  Court  of  Appeals  of  New  York  in  an  early  case 
(Mayor  vs.  Second  Avenue  Railroad  Co.,  32  N.  Y.,  261,  de- 
cided in  1865)  held  that  an  ordinance  imposing  a  license  tax 
upon  city  street  cars  was  unlawful  and  void  upon  the 
ground  that  the  imposition  of  such  tax  was  the  exercise  of 
the  taxing  power  alone  and  did  not  come  within  the  dele- 
gated police  powers  of  the  municipality.  This  decision  was 
affirmed  in  Mayor  vs.  Third  Avenue  R.  R.  Co.,  33  N.  Y.,  42, 
and  is  cited  and  approved  in  City  of  Los  Angeles  vs.  Los 
Angeles  Water  Co.,  61  Cal.,  65. 

Were  these  cases  followed  it  would  result  not  only  that 
the  city  and  county  has  no  right  to  increase  the  license 
taxes  now  required  from  the  various  street  railroad  com- 
panies, but  that  such  license  taxes  as  are  now  imposed  upon 
the  several  local  systems  of  street  railways,  except  such  as 
were  expressly  provided  for  in  their  Charters,  are  invalid, 
and  that  such  license  taxes  as  have  been  heretofore  col- 
lected have  been  so  collected  in  violation  of  law. 

These  New  York  cases  are  to  my  mind  distinguishable 
under  our  Constitution  and  laws.    The  Constitution  of  this 
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state  has  expressly  granted  to  the  legislature  authority  to 
vest  in  the  corporate  authorities  of  counties  and  cities  or 
other  public  or  municipal  corporations  the  power  to  assess 
and  collect  taxes  for  county  and  municipal  purposes  (Sec. 
12,  Art.  XI,  Constitution;  San  Francisco  vs.  Liverpool  &  L. 
&  G.  Insurance  Co.,  74  Cal.,  113).  And  such  power  is  prop- 
erly granted  by  a  charter  approved  by  the  legislature.  (Se- 
curity Savings  Bank  vs.  Hinton,  97  Cal.,  214).  The  Charter 
of  San  Francisco  has  declared  it  to  be  one  of  the  legislative 
powers  of  the  Board  of  Supervisors  "to  impose  license  taxes 
and  to  provide  for  the  collection  thereof"  (Sub.  15,  Sec.  1, 
Chap.  II,  Art.  II).    The  Civil  Code  furthermore  provides: 

''See.  497.  Authority  to  lay  railroad  tracks  through  the 
streets  and  public  highways  of  any  incorporate  city,  city  and 
county,  or  town,  may  be  obtained  for  a  term  of  years  not 
exceeding  fifty,  from  the  trustees,  council,  or  other  body  to 
whom  is  intrusted  the  government  of  the  city,  city  and 
county,  or  town,  under  such  restrictions  and  limitations, 
and  upon  such  terms  and  payment  of  license  tax,  as  the 
city,  city  and  county,  or  town  authority  may  provide." 

"Sec.  508.  Each  street  railroad  corporation  must  pay  to 
the  authorities  of  the  city,  town,  county,  city  and  county, 
as  a  license  upon  each  car,  such  sum  as  the  authorities  may 
fix,  not  exceeding  fifty  dollars  per  annum  in  the  City  of 
San  Francisco,  nor  more  than  twenty-five  dollars  per  an- 
num in  other  cities  and  towns." 

A  discussion  of  the  power  of  municipal  corporations  to 
impose  license  taxes  upon  street  railway  cars  is  to  be  found 
in  the  case  of  the  City  of  Springfield  vs.  Smith  (138  Mo.,  643- 
650),  wherein  the  New  York  cases  cited  above  are  distin- 
guished upon  the  ground  that  they  arose  under  laws  in 
which  express  power  to  levy  and  collect  a  license  tax  had 
not  been  given  to  the  municipality.  In  the  City  of  New 
Orleans  vs.  New  Orleans  City  &  Lake  Railroad  (40  La.  Ann., 
587),  it  was  held  that  "a  contract  confirming  the  right  to  lay 
and  operate  a  street  railway  without  dispensing  with  the 
payment  of  a  license  is  not  impaired  by  the  exaction  of  such 
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license."  And  in  a  later  case  (City  of  New  Orleans  vs.  Or- 
leans Railroad  Co.,  42  La.  Ann.,  4)  the  same  court  held  that 
"a  contract  between  a  municipal  corporation  and  a  railroad 
company  by  which  the  latter  pays  a  bonus  for  the  franchise 
therein  confirmed  by  the  city,  cannot  be  construed  as  con- 
ferring an  immunity  from  the  payment  of  license  on  its 
business  by  the  company  in  the  absence  of  an  express  stipu- 
lation to  that  effect  in  the  contract."  (See  also  City  of 
Wyandotte  vs.  Corrigan,  35  Kan.,  21;  Booth  on  Street  Rail- 
ways, Section  281;  State  vs.  Hilbert,  72  Wis.,  195;  Railway 
Co.,  vs.  Philadelphia,  101  U.  S.,  536;  Delaware  Railroad  Tax 
Case,  18  Wall.,  227.) 

Where  no  license  tax  has  been  fixed  in  the  franchise  it  is 
my  opinion  that  it  is  within  the  power  of  the  city  and 
county  to  compel  payment  of  such  reasonable  license  tax  as 
the  legislature  of  the  municipality  may  prescribe.  Where, 
however,  the  franchise  fixes  the  amount  of  the  license  tax 
which  may  be  charged  and  expressly  denies  to  the  munici- 
pality power  to  increase  such  amount,  a  different  rule  would 
govern. 

Section  497  of  the  Civil  Code,  supra,  under  which  such 
franchises  have  been  granted,  authorizes  the  use  of  the 
streets  for  street  railway  purposes  "under  such  restrictions 
and  limitations  and  upon  such  terms  and  payment  of  license, 
tax  as  the  city  may  provide."  In  accordance  with  this  pro- 
vision of  the  code,  the  city  granted  certain  franchises  con- 
taining the  provision  that  a  certain  license  tax  should  be 
charged  by  the  city  and  "no  higher  license  tax  should  be 
demanded."  It  seems  to  me  plain  that  this  was  part  of  the 
contract  made  between  the  city  and  the  corporation,  and 
binding  alike  on  both.  There  could  be  but  one  possible 
theory  upon  which  an  increase  of  license  under  such  cir- 
cumstances could  be  upheld,  namely,  that  such  provision 
was  ultra  vires  because  a  limitation  of  the  general  police 
power  granted  to  the  city.  But  to  rely  upon  this  principle 
it  must  be  shown  that  an  increase  of  license  tax  would  be 
an  exercise  of  police  power — that  such  increase  would  tend 
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in  the  exercise  of  the  franchise  to  promote  the  safety, 
health  and  welfare  of  the  people.  This  there  would  cer- 
tainly be  difficulty  in  doing.  And  although  such  conten- 
tion has  been  put  forward  in  several  of  the  above  cited 
cases,  the  courts  have  in  none  of  them  relied  upon  this 
principle  in  upholding  the  tax  therein  considered. 

In  exercising  its  power  to  raise  revenue,  the  city  would  in 
my  opinion  be  limited  by  the  express  limitations  set  forth 
in  the  franchise.  As  the  United  States  Supreme  Court  said 
in  the  Delaware  Tax  case,  supra,  when  a  limitation  upon 
taxation  is  prescribed  by  the  charter  of  the  corporation  "it 
becomes  a  part  of  the  contract,  and  is  equally  inviolate  with 
its  other  stipulations."  In  one  of  the  most  recent  decisions 
of  the  same  court,  the  Los  Angeles  Water  Works  ease  (177 
TJ.  S.,  558),  it  was  held  that  where  the  City  of  Los  Angeles 
had  leased  water  works  to  certain  parties  and  in  the  lease 
had  reserved  the  right  to  regulate  water  rates,  provided 
such  rates  should  not  be  reduced  to  less  than  the  rates 
charged  by  the  lessees,  the  city  was  bound  by  such  agree- 
ment and  the  water  company  could  not  be  affected  by  a 
subsequent  ordinance  of  the  municipality  fixing  a  lower 
rate  than  that  agreed  upon.  (See  also  Walla  Walla  vs.  W. 
W.  Water  Co.,  172  U.  S.,  115;  Pingree  vs.  Michigan  Central 
R.  Co.,  118  Mich.,  314;  Freeport  Water  Co.,  vs.  Freeport,  180 
U.  S.,  587.) 

The  conclusions  to  be  deduced  from  the  authorities  are 

(1)  that  the  City  and  County  of  San  Francisco  has  power  to 
impose  license  taxes  upon  street  cars  whether  such  right 
has  been  expressly  reserved  in  the  franchise  or  not,  and 

(2)  that  when  the  franchise  in  express  language  limits  the 
amount  of  license  tax  that  may  be  exacted,  such  license 
tax  cannot  be  increased  by  municipal  ordinance. 

There  is  a  further  consideration  to  be  borne  in  mind  in 
fixing  license  taxes  upon  the  consolidated  street  railway 
lines  of  this  city:  When  a  car  is  operated  over  track  laid 
under  two  or  more  franchises,  one  of  which  franchises  per- 
mits an  increase  in  the  license  tax  upon  such  car,  the  city 
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is  entitled  to  collect  the  increased  tax  upon  that  car.  To 
illustrate,  let  us  assume  the  following  state  of  facts:  The 
Market-Street  Railway  Company  is  granted  a  franchise  to 
operate  cars  upon  Market  street  from  Valencia  street  to  the 
ferries.  This  franchise  fixes  the  license  at  $10  per  annum 
per  car  and  provides  that  no  increased  license  tax  shall  be 
exacted.  Cars  which  run  over  this  route  and  none  other 
can  be  taxed  at  no  higher  rate  than  that  fixed  in  the  fran- 
chise. Later,  however,  a  Castro-street  franchise  is  granted 
in  which  a  |15  license  tax  is  provided  for,  or,  let  us  say,  no 
tax  whatsoever  is  fixed.  The  Castro-street  cars  thencefor- 
ward run  down  to  the  original  Market-street  line  and  down 
Market  street  to  the  ferries.  Under  my  construction  of  the 
law  these  Castro-street  cars  would  be  subject  to  the  license 
tax  of  $15  per  annum  or  to  whatever  rate  the  Supervisors 
might  establish.  Only  those  cars  operated  exclusively  un- 
der the  original  Market-street  franchise  would  be  protected 
by  its  terms  (Mayor  vs.  Dry  Dock  R.  R.  Co.,  112  N.  Y.,  137). 
Nor  would  the  fact  that  the  cars  were  owned  by  the  original 
grantee  of  the  Market-street  franchise  or  its  assignee  pro- 
tect the  cars  from  a  higher  license  tax  when  such  cars  were 
used  on  another  line  which  was  subject  under  its  franchise 
to  such  increased  license  tax. 

Respectfully, 

Franklin  K.   Lane. 
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Jurors*  Fees. — Act  of  igoi  Providing  for  Payment  of  Jurors'  Fees 
in  Criminal  Cases  Held  Valid  and  to  Apply  to  City  and 
County  of  San  Francisco. 

June  21,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  Resolution  No.  1574  requests  an  opinion  as 
to  the  constitutionality  of  an  act  of  tlie  legislature  "provid- 
ing for  the  payment  of  fees  to  jurors  in  criminal  cases"  and 
whether  said  act  can  apply  to  this  city  and  county  under 
the  Charter.    The  act  referred  to  reads  as  follows: 

"1143.  Sec.  1.  The  fees  of  jurors  in  the  Superior  Courts 
of  the  state,  in  criminal  cases,  shall  be  two  dollars,  in  lawful 
money  of  the  United  States,  for  each  day's  attendance,  and 
mileage,  to  be  computed  at  the  rate  of  fifteen  cents  per  mile 
for  each  mile  necessarily  traveled  in  attending  court,  in  go- 
ing only.  Such  fees  and  mileage  shall  be  paid  by  the  Treasu- 
rer of  the  county,  or  city  and  county,  in  which  the  juror's  ser- 
vices were  rendered,  out  of  the  general  fund  of  said  county, 
or  city  and  county,  upon  warrants  drawn  by  the  county 
Auditor  upon  the  written  order  of  the  judge  of  the  court  in 
which  said  juror  was  in  attendance,  and  the  Treasurer  of 
said  county,  or  city  and  county,  shall  pay  said  warrants. 
The  Board  of  Supervisors  of  each  county,  or  city  and  county, 
is  hereby  directed  to  make  suitable  appropriation  for  the 
payment  of  the  fees  herein  provided  for. 

"Sec.  2.  This  act  shall  take  effect  July  first,  nineteen 
hundred  and  one."    (Statutes,  1901,  p.  290.) 

This  statute  is  not  open  to  attack  as  special  legislation. 
By  its  terms  it  is  made  to  apply  to  all  Superior  Courts  in 
all  counties  and  cities  and  counties.  The  amount  of  the 
fee  is  fixed.  The  class  of  cases  in  which  it  shall  be  paid  is 
definite.  The  obligation  upon  the  treasury  to  pay  is  made 
specific  and  unequivocal.  I  can  see  no  ground  for  holding 
the  act  to  be  unconstitutional.  If  there  were  any  conflict 
between  the  statute  and  the  Charter  the  latter  would  have 
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to  yield,  for  the  regulation  of  fees  in  the  state  courts  is  not 
a  matter  which  can  properly  be  dealt  with  in  a  municipal 
charter.  There  is,  moreover,  nothing  in  the  Charter  dealing 
with  the  matter  of  jurors'  fees;  hence  no  conflict  arises. 

By  this  act  it  is  made  the  duty  of  the  Board  of  Supervisors 
to  make  suitable  appropriation  for  the  payment  of  these 
fees.  Such  duty  may  properly  be  imposed  by  general  law. 
The  duties  and  powers  of  the  Board  of  Supervisors  which 
the  Charter  deals  with  are  only  such  as  have  to  do  with  the 
affairs  of  the  municipality.  That  the  state  may  require  du- 
ties to  be  performed  by  this  municipal  corporation  as  a  part 
of  the  territory  of  the  state  is  a  proposition  which  I  do  not 
know  ever  to  have  been  disputed. 

It  is  my  opinion,  therefore,  that  the  said  act  is  constitu- 
tional and  that  under  it  the  Board  of  Supervisors  must  pro- 
vide for  the  payment  of  fees  to  jurors  in  criminal  cases  in 
the  Superior  Courts. 

Kespectfully, 

Franklin  K.   Lane. 


Claims    Against    City. — Procedure    Provided    by    Ordinance    for 
Approval  of  Certain  Demands  Arising  in  the  Year  1893. 

June  22,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  Yours  of  the  13th  inst.  at  hand,  reading  as 
follows:  "Attorney  Frank  H.  Powers  has  presented  to  the 
committee  a  judgment  demand  of  W.  A.  Swinnerton  for 
140,460,  representing  a  number  of  claims  for  the  year  1893. 
The  judgment  demand  has  been  passed  in  the  regular  way 
and  is  signed  by  the  then  Mayor.  The  demands  themselves 
have  not  been  passed  or  approved  separately  nor  are  they 
assigned  to  Swinnerton.  The  committee  desires  to  know  if 
the  receipt  of  Swinnerton  will  be  a  sufficient  discharge  for 
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the  claims  attached,  should  the  demand  as  it  stands  be  al- 
lowed by  the  Board." 

I  have  examined  the  record  and  judgment  roll  in  this  case 
and  find  that  the  demands  upon  which  the  said  Swinnerton 
judgment  was  based  were  examined  by  Mr.  Williams, 
the  expert  of  the  Finance  Committee  of  the  Board  of  Super- 
visors, and  by  him  reported  as  valid,  that  the  Board  of 
Supervisors  authorized  and  directed  the  then  City  and 
County  Attorney  to  allow  judgment  to  be  taken  against  the 
city  and  county  for  the  amount  of  such  demands,  and  that 
after  said  judgment  was  taken  it  was  approved  by  the 
Finance  Committee  of  the  Board,  all  of  which  procedure 
was  especially  designed  for  such  claims.  (See  Resolutions 
No.  8756,  third  series,  and  9099,  third  series.)  No  further  ap- 
proval of  the  demands  themselves  is  necessary.  The  city, 
however,  should  require  for  its  own  protection  proof  of  the 
assignment  of  the  claims  to  Swinnerton. 

Respectfully, 

Franklin  K.   Lane. 


Taxation, — Situs  of  Vessel. 

June  2Jf,  1901. 


The  Assessor. 


Sir:  1  am  in  receipt  of  yours  of  the  13th  Inst.,  reading 
as  follows: 

'This  office  asks  for  the  interpretation  of  Sections  3644 
and  3045  of  the  Political  Code  in  the  following  cases: 

"1.  Under  U.  S.  Revised  Statutes,  a  vessel  is  permanently 
registered  at  the  port  nearest  to  the  residence  of  its  owner, 
and  permanent  registration  can  only  be  taken  out  by  the 
owner.  Such  port  is  known  technically  as  its  'home  port,' 
and  the  name  of  the  home  port  must  appear  on  the  stern 
of  the  vessel.  Sometimes  a  vessel's  charter  changes  the 
ports  between  which  she  is  plying,  and  the  captain,  al- 


520 

though  not  an  owner,  can  take  out  in  any  other  port  tempo- 
rary registry,  but  must  make  an  affidavit  that  the  owner- 
ship of  the  vessel  has  not  changed,  the  name  of  the  home 
port  remaining  on  the  stern  of  the  vessel.  Contention  is 
made  that  such  temporary  registry  removes  the  vessel  from 
the  jurisdiction  of  the  Assessor  at  the  home  port. 

"2.  A  vessel  is  built  at  a  place  far  distant  from  the  port 
nearest  to  where  its  owner  lives ;  the  captain  takes  out  tem- 
porary registration,  making  affidavit  as  to  the  true  owner 
and  his  residence,  and  the  name  of  the  port  nearest  to  the 
owner's  residence  appears  on  the  stern  of  the  vessel.  Some 
owners  of  shipping  contend  the  vessel  is  not  taxable  to 
the  owner  at  the  home  port  while  the  vessel  is  under  such 
temporary  registry." 

In  my  opinion  both  classes  of  vessels  should  be  assessed 
at  the  home  port,  that  is  at  the  port  of  permanent  registra- 
tion, or  where  there  has  been  no  permanent  registration, 
the  vessel  should  be  regarded  as  within  the  jurisdiction  of 
the  Assessor  at  the  home  port  of  the  owner.  (See  Hays  vs. 
Pacific  Mail  S.  S.  Co.,  17  How.,  596;  Morgan  vs.  Parham,  16 
Wall.,  471).  I  do  not  regard  the  authority  given  to  the  cap- 
tain of  a  vessel  to  take  out  a  temporary  registry  as  effecting 
a  change  in  the  situs  of  the  vessel  for  purposes  of  taxation. 

Respectfully, 

Franklin  K.   Lane. 
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Franchises. — Power  of  Board  of  Public  Works  to  Grant  Permit 
to  an  Electric  Light  Company  to  Use  Streets  Where  No 
Franchise  Has  Been  Granted  by  Board  of  Supervisors. 

July  3,  1901. 
The  Board   of  Public  Works. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board  asking  advice  as  to  whether  or  not  you  have 
power  to  grant  a  permit  requested  by  the  Standard  Electric 
Distributing  Company  "in  the  absence  of  any  authorization 
of  the  Board  of  Supervisors  empowering  said  company  to 
use  the  public  streets  for  the  purposes  in  said  petition  ex- 
pressed." 

I  am  unable  to  learn  from  the  petition,  a  copy  of  which 
accompanied  your  communication,  what  the  purpose  is  for 
which  the  petitioner  wishes  permission  to  use  the  streets. 
The  petition  reads:  "We,  the  undersigned,  respectfully 
request  that  you  issue  to  us  a  permit  for  the  erection  of 
poles,  outside  of  the  fire  limits,  in  the  City  and  County  of 
San  Francisco;  said  poles  to  be  used  for  the  purpose  of 
carrying  electric  light  wires  to  supply  the  inhabitants  of 
said  city  and  county;  our  first  line  to  be  erected  approxi- 
mately as  follows:  Commencing  at  the  boundary  line  of 
San  Francisco  and  San  Mateo  Counties,  at  Temple  street; 
running  thence  along  Temple  street  to  San  Bruno  Avenue; 
along  San  Bruno  Avenue  to  Steuben  street;  along  Steuben 
street  to  Vermont  street;  along  Vermont  street  to  the  in- 
tersection of  Channel  and  Eighth  streets;  along  Eighth 
street  to  Brannan  street;  along  Brannan  street  to  its  in- 
tersection with  Fourth  street.  The  accompanying  map  will 
show  the  approximate  route  to  be  followed  by  our  first 
pole  line.  The  poles  which  we  will  erect  are  to  be  of  sawed 
redwood,  of  a  proper  height  and  size,  and  installed  in  a  sub- 
stantial and  workmanlike  manner  and  to  be  properly 
planed  and  painted,  and  the  streets  and  thoroughfares 
where  the  same  are  erected  shall  be  left  in  good  order  and 
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condition  to  the  satisfaction  of  your  Honorable  Board. 
Our  main  pole  line  carrying  current  generated  in  Amador 
County,  is  installed  as  far  as  Redwood  City,  thirty  miles 
distant,  and  as  we  are  anxious  to  begin  work  at  this  end 
so  as  to  join  the  lines,  we  ask  that  the  permit  applied  for 
be  granted  us." 

The  theory  of  your  communication  evidently  is  that  the 
petitioning  company  desires  to  use  the  streets  exclusively 
for  the  purposes  of  furnishing  electric  light  to  the  people  of 
the  city,  and  the  Articles  of  Incorporation  of  the  said 
company  sustain  this  assumption,  inasmuch  as  they  state 
its  purpose  to  be  ''to  introduce  into  the  City  and  County 
of  San  Francisco  electric  illuminating  light,  and  to  furnish 
and  supply  such  light  to  said  city  and  county  and  to  the 
inhabitants  thereof."  But  the  petition  presented  to  you 
does  not  so  state.  If  it  is  the  purpose  of  the  Standard 
Company  to  furnish  electric  power,  a  franchise  for  such 
purpose  must  be  obtained  from  the  Board  of  Supervisors 
after  calling  for  competitive  bids  and  upon  agreement  to 
pay  a  percentage  of  the  gross  receipts  to  the  city. 

The  Charter  provides  that  the  Supervisors  ''shall  have 
no  power  to  grant  franchises  or  privileges  to  erect  poles  or 
wires  for  transmitting  electric  power  or  for  lighting  pur- 
poses along  or  upon  any  public  street  or  highway  of  the  city 
and  county  except  upon  all  the  conditions  and  in  the  man- 
ner, including  competitive  bidding  and  payment  of  a  per- 
centage of  gross  receipts,  hereinbefore  set  forth,  and  upon 
further  condition  that  the  Board  shall  at  all  times  have 
the  right  to  regulate  the  charges  of  any  person,  company 
or  corporation  using,  enjoying  or  possessing  such  franchise 
or  privilege."    (Sec.  13,  Chap.  II,  Art.  II.) 

This  provision  is  in  conflict  with  the  Constitution  of  the 
State  as  to  the  granting  of  franchises  for  furnishing  electric 
light  to  the  city  and  its  inhabitants.  Section  19  of  Article 
XI  of  the  Constitution  contains  this  language:  "In  any  city 
where  there  are  no  public  works  owned  and  controlled  by 
the  municipality,  for  supplying  the  same  with  water  or 
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artificial  light,  any  indiTidual  or  any  company  duly  incor- 
porated for  such  purpose  under  and  by  authority  of  the  laws 
of  this  state  shall,  under  the  direction  of  the  Superintendent 
of  Streets,  or  other  officer  in  control  thereof,  and  under  such 
general  regulations  as  the  municipality  may  prescribe  for 
damages  and  indemnity  for  damages,  have  the  privilege  of 
using  the  public  streets  and  thoroughfares  thereof,  and  of 
laying  down  pipes  and  conduits  therein,  and  connections 
therewith,  so  far  as  may  be  necessary  for  introducing  into 
and  supplying  such  city  and  its  inhabitants  either  with  gas 
light  or  other  illuminating  light,  or  with  fresh  water  for  do- 
mestic and  all  other  purposes,  upon  the  condition  that 
the  municipal  government  shall  have  the  right  to  regulate 
the  charges  thereof." 

In  the  very  late  case  of  Pereria  vs.  Wallace  (129  Cal.,  397) 
the  Supreme  Court  held  that  the  Act  of  1897  (Stats,  of 
1897,  p.  135)  providing  for  the  public  sale  of  electric  light 
and  other  franchises  was  in  conflict  with  the  provision  of 
the  Constitution,  and  must  therefore  fall.  "The  Constitution 
intended  that  there  should  be  no  restrictions  upon  corpor- 
ations in  supplying  these  prime  necessities  (water  and 
artificial  light),  as  would  necessarily  result  if  the  privilege 
could  only  be  granted  to  the  highest  bidder,  for  such  bid- 
der would  necessarily  secure  an  exclusive  right  to  the 
exercise  of  the  franchise,  the  only  condition  imposed  by  the 
Constitution  being  the  right  of  the  municipality  to  regu- 
late the  charges  thereof"  (p.  403).  There  can  be  no  question 
under  this  decision  but  that  the  provision  of  the  Charter, 
so  far  as  it  affects  lighting  companies,  is  unconstitutional. 
Such  companies,  by  virtue  of  the  Constitution  of  the  State, 
are  expressly  granted  the  right  to  use  the  street  without 
bidding  for  a  franchise  or  paying  any  portion  of  their  gross 
receipts  to  the  city. 

But  it  does  not  follow  that  the  section  of  the  Charter  is 
unconstitutional  as  to  power  companies.  On  the  contrary, 
assuming  this  manner  of  regulating  the  granting  of  fran- 
chises to  be  one  properly  within  the  purview  of  a  munici- 
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pal  charter,  I  am  of  opinion  that  the  provision  of  the 
Charter  above  quoted  is  the  law  which  governs  the  granting 
of  a  franchise  to  an  electric  power  company.  It  would, 
therefore,  be  beyond  the  power  of  the  Board  of  Public 
Works  to  grant  a  permit  for  the  erection  of  poles  upon  the 
streets  to  be  used  by  an  electric  power  company,  in  the 
absence  of  a  franchise  granted  by  the  Board  of  Supervisors 
in  the  manner  laid  down  by  the  Charter. 

On  the  other  hand,  if  the  Standard  Company  is  an  elec- 
tric lighting  company  whose  business  it  is  to  furnish  elec- 
tric light  and  who  wishes  to  enter  into  competition  with 
existing  electric  lighting  companies  in  the  furnishing  of 
light  to  the  people  of  San  Francisco,  there  is  no  necessity 
for  a  franchise  from  the  municipality.  It  is  given  the  privi- 
lege of  entering  the  city  and  using  the  streets  by  the 
Constitution  itself.  The  constitutional  provision,  as  in- 
terpreted by  the  Supreme  Court  in  three  cases  (People  vs. 
Stephens,  62  Cal.,  209;  Mutual  Electric  Light  Co.  vs.  Ash- 
worth,  118  Cal.,  1;  Pereria  vs.  Wallace,  supra)  gives  a  right 
which  the  city  cannot  refuse  to  recognize.  In  the  Stephens 
case,  municipal  consent  was  held  to  be  unnecessary  before 
tearing  up  the  streets  to  lay  water  mains.  In  the  Mutual 
Electric  Light  case  mandamus  was  suggested  by  the  Su- 
preme Court  as  the  means  of  compelling  the  Board  of  Super- 
visors to  permit  the  erection  of  poles  in  this  city,  that  Board 
being  then  the  only  body  that  could  issue  such  permits; 
and  Judge  Seawell  later  followed  this  decision  when  pro- 
ceedings in  mandate  were  brought.  (Mutual  Electric  Light 
Co.  vs.  Phelan,  No.  64,126,  Superior  Court.)  In  the  Pereria 
case  the  town  of  Etna,  Siskiyou  County,  was  compelled  to 
permit  the  erection  of  electric  light  poles,  and  that  without 
conforming  to  the  statute  governing  the  selling  of  fran- 
chises. 

It  is  not  to  be  understood  that  the  Board  of  Supervisors 
may  not,  by  reasonable  regulation,  limit  the  use  of  the 
streets  by  electric  light  companies.  This  city  has  already 
determined  that  within  the  fire  limits  all  electric  light  wires 
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shall  be  underground,  and  that  it  could  still  further  extend 
this  district,  I  have  no  doubt.  It  can  regulate  the  number 
of  poles  that  may  be  erected  by  any  company  in  a  block, 
and  the  height  and  character  of  such  poles.  These  are 
necessary  powers  reserved  to  the  municipality  under  its 
general  police  powers.  But  ordinances  upon  these  subjects 
must  be  of  general  application;  they  must  apply  uniformly 
as  to  all  who  desire  to  exercise  the  privilege  granted  by  the 
Constitution.    (Ex  parte  Bohen,  115  Cal.,  372.) 

Under  the  Charter  the  Board  of  Public  Works  has  ex- 
clusive power  to  grant  permits  in  conformity  with  the  or- 
dinances of  the  Board  of  Supervisors  .  .  .  for  the  erec- 
tion of  poles  for  electric  lighting.  (Sub.  1,  Sec.  9,  Chap.  I, 
Art.  VI.)  The  question  arises  whether  an  authorizing  and 
empowering  ordinance  of  some  sort  may  not  be  necessary 
before  the  Board  of  Public  Works  may  grant  such  permit. 
I  see  nothing  that  the  Board  of  Supervisors  could  be 
required  to  do.  It  cannot  be  the  legal  and  mandatory 
duty  of  the  Board  to  pass  a  general  ordinance  regulating 
the  use  of  the  streets  by  electric  light  companies,  for  this 
is  a  matter  within  its  legislative  discretion.  Nor  could  it 
be  compelled  to  issue  a  permit  to  this  company,  for  the 
Board  of  Public  Works  may  alone  grant  permits.  It  may  be 
said  that  the  Board  of  Supervisors  should  grant  a  franchise 
for  the  use  of  poles  upon  the  streets,  but  this  could  only 
be  so  upon  the  theory  that  the  Board  could  deny  the  privi- 
lege, whereas  the  cases  cited  above  are  to  the  effect  that 
the  right  to  erect  the  poles  on  the  streets  is  conferred  by 
the  Constitution  and  cannot  be  denied.  I  advise,  therefore, 
that  it  is  within  the  power  of  the  Board  of  Public  Works 
to  grant  the  permit  petitioned  for,  if  the  electric  light 
wires  to  be  carried  are  to  be  used  exclusively  in  the  fur- 
nishing of  electric  illuminating  light  service  to  the  city  and 
county  and  the  inhabitants  thereof.  By  granting  such 
permit  the  Board  of  Public  Works  does  not  take  from  the 
city  any  right  to  regulate  such  service  that  now  exists,  nor 
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does  it  assume  to  grant  any  privilege  which,  under  the  law, 
could  be  denied. 

Respectfully, 

Franklin  K.   Lane. 


Municipal  Funds. — Surplus  Fund  Available  for  the   Payment  of 
Judgment   for  Taxes   Paid   Under   Protest. 

July  8,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  By  Resolution  No.  1663  an  opinion  is  re- 
quested as  to  whether  the  Board  of  Supervisors  has  the 
power  to  pay  out  of  the  surplus  fund  of  1899-1900  taxes  paid 
under  protest  in  1896-1897,  a  final  judgment  having  been  ob- 
tained against  the  City  and  County  of  San  Francisco  for 
the  refunding  of  said  taxes  on  March  18, 1898. 

A  final  judgment  for  protested  taxes  is,  in  my  opinion, 
payable  out  of  the  surplus  fund  of  any  year  when  there  is 
money  in  such  fund  to  pay  the  same. 

Respectfully, 

Franklin  K.  Lane. 


Fire  Department. — Dismissal  and  Resignation. 

July  11,  1901. 
The  Board  of  Fire  Commissioners. 

Gentlemen:  In  answer  to  yours  of  June  15th  I  am  of 
opinion  that  Section  7  of  Chapter  I,  Article  IX  of  the  Char- 
ter was  not  intended  to  cover  such  a  case  as  that  of  William 
Murray,  who  turned  over  his  ofiflcial  badge  to  the  lieuten- 
ant of  his  company  and  left  his  engine  house,  stating  that 
he  intended  to  leave  the  Department.  I  take  it  that  this 
was  Mr.  Murray's  method  of  resigning  from  the  Depart- 
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ment.  The  Charter  says  that  no  member  shall  be  "dis- 
missed" except  for  cause  and  not  until  after  a  trial  before 
the  Commissioners.  This  provision  was  intended  to  cover 
involuntary  separation  from  the  Department,  not  cases  of 
voluntary  resignation.  The  Board  may  easily  regulate  this 
matter  by  making  a  rule  requiring  all  resignations  to  be  in 
writing. 

Respectfully, 

Franklin  K.   Lane. 


Public  Streets. — Encroachment. 

July  23,  1901. 
The  Board  of  Public  Works. 

Gentlemen:  According  to  the  facts  presented  to  me  by 
your  Board  it  appears  that  certain  parties  have  built  a  brick 
wall  on  Eddy  street  near  Franklin  which  extends  over  eigh- 
teen inches  upon  the  sidewalk,  and  runs  the  full  length  of 
the  property  frontage,  some  52  feet.  This  was. done  under 
the  claim  that  such  privilege  was  granted  by  the  Board  of 
Supervisors  by  special  resolution  granting  a  license  to  erect 
steps  extending  eighteen  inches  upon  the  sidewalk.  In  my 
opinion  the  resolution  of  the  Board  of  Supervisors  was  not 
intended  to  carry  any  such  interpretation  as  that  given  it 
by  the  property  owners  who  erected  said  wall,  nor  was 
there  any  power  in  the  Board  of  Public  Works  to  permit 
such  permanent  encroachment  as  that  which  has  been  con- 
structed. It  is  within  your  proper  function  to  make  de- 
mand for  the  removal  of  the  obstruction  and  allow  a  rea- 
sonable time  for  this  demand  to  be  complied  with.  If  this 
does  not  suflSce  you  may  then  proceed  to  the  arrest  of  the 
offending  property  owners  for  maintaining  a  nuisance  upon 
the  public  streets.    Such  action  could  be  supplemented  if 


528 

necessary  by  proceedings  in  ejectment  or  other  appropriate 
egal  proceeding.    (See  San  Francisco  vs.  Grote,  120  Gal.  59.^ 

Respectfully, 

Franklin  K.   Lane. 


Public  Streets. — Serpentine  Avenue. 

July  26,  1901. 
The  Board  of  Public  Works. 

Gentlemen:  In  reply  to  yours  of  June  27,  1901,  in  the 
Hellwig  case  referred  to  in  your  communication  it  was  de- 
cided by  Judge  Seawell  that  Serpentine  Avenue  was  not  city 
property,  inasmuch  as  it  never  was  public  land  and  had 
been  abandoned  as  a  public  street  by  act  of  the  Legislature. 
This  was  the  view  taken  by  me  in  an  opinion  given  to  the 
Board  of  Supervisors  dated  September  4,  1900.  No  assess- 
ment for  street  or  sewer  work  should  be  made  against  the 
city  and  county  upon  the  theory  that  Serpentine  Avenue  is 
a  public  street  or  the  property  of  the  city. 

Respectfully, 

Franklin  K.   Lane. 


Condemnation  of  Lands. — St.  Mary's  Park. — Whether  City  May 
Abandon  Right  to  Take  Property  After  Judgment. — San  Fran- 
cisco vs.  Albouze. 

July  26,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  your  Resolution  No. 
1471,  referring  to  an  appeal  taken  in  the  case  of  San  Fran- 
cisco vs.  Albouze  et  al.,  in  which  you  seek  an  opinion  upon 
the  following  questions: 
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"1.  After  the  dismissal  of  said  appeal,  may  the  city 
absolve  itself  from  payment  of  the  judgment  by  relinquish- 
ing its  right  to  said  property?" 

"2.  Has  the  city  the  right  to  abandon  judgment  in  con- 
demnation proceedings  before  said  judgment  has  become 
final  by  confirmation  or  lapse  of  time  within  which  an 
appeal  may  be  taken,  so  as  to  absolve  itself  from  pay- 
ment of  damages  awarded  to  the  person  whose  property  is 
condemned?" 

"3.  Has  the  city  the  right  after  the  judgment  has  be- 
come final?" 

The  appeal  referred  to  does  not  embrace  the  entire  case, 
but  a  small  portion  only  of  the  land  involved,  the  remain- 
der of  the  case  not  having  reached  judgment  in  the  lower 
court  as  yet. 

1.  Answering  your  first  inquiry,  I  beg  leave  to  say  that 
the  question  has  not  been  decided  by  the  Supreme  Court  of 
this  state.  It  has  been  decided  in  other  states,  but  not  uni- 
formly the  same  way.  The  weight  of  authority  is  to  the 
effect  that  the  municipality  may  absolve  itself  from  the  re- 
quirement to  pay  for  the  property  by  dismissing  the  pro- 
ceedings and  relinquishing  all  claim  in  the  premises. 

"In  the  absence  of  express  statutory  provisions  it  is  gen- 
erally held  that,  where  a  party  has  instituted  proceedings 
to  condemn  property,  it  may  discontinue  those  proceedings 
at  any  time  before  confirmation  of  the  report  of  the  com- 
missioners, or,  in  case  of  jury  trials,  at  any  time  before, 
the  case  is  given  to  the  jury.  In  New  York  leave  to  dis- 
continue has  been  granted  in  numerous  cases  before  the 
final  confirmation  of  the  report  by  the  Commissioners. 
It  is  held  in  the  same  state  (New  York),  however,  that 
the  right  to  discontinue  is  not  absolute,  but  the  application 
is  addressed  to  the  discretion  of  the  court,  which  may  re- 
fuse the  application  altogether  or  impose  equitable  terms, 
such  as  the  costs  and  expenses  of  the  adverse  party,  as  a 
condition  of  granting  the  application."  (Lewis  on  Eminent 
Domain,  Sees.  655-656.) 
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The  weight  of  authority  undoubtedly  is  that  in  the  ab- 
sence of  statutory  provisions  on  the  question,  the  effect  of 
proceedings  for  condemnation  is  simply  to  fix  the  price  at 
which  the  party  condemning  can  take  the  property  sought, 
and  that  even  after  confirmation  or  judgment  the  purpose 
of  taking  the  property  may  be  abandoned  without  incurring 
any  liability  to  pay  the  damages  awarded. 

2.  Your  second  inquiry  is  answered  in  the  same  manner 
as  the  first. 

3.  Your  third  inquiry  is  also  answered  in  a  similar  man- 
ner with  this  limitation,  that  at  such  stage,  namely,  after 
final  judgment  the  number  of  cases  giving  the  absolute 
right  to  abandon  the  proceeding  is  not  quite  so  large. 
(Lewis  on  Eminent  Domain,  2d  Ed.,  Sees.  655-656.)  In  some 
instances  when  the  proceedings  were  abandoned  suits  have 
been  successfully  maintained  against  the  condemning  party, 
which,  in  this  case,  is  the  city  and  county,  by  the  parties 
whose  lands  were  sought  to  be  condemned,  for  damages 
occasioned  by  the  condemnation  suits,  including  the  ex- 
penses occasioned  by  the  condemnation  suit,  the  loss  to- 
them  by  reason  of  the  depreciation  of  the  property  during 
pendency  of  the  action,  or  such  loss  as  was  occasioned  by 
unnecessary  delay  in  reaching  a  conclusion  to  accept  the 
property  or  abandon  all  claims  thereto.  (Lewis  on  Eminent 
Domain,  Sec.  658.) 

Respectfully, 

Franklin  K.   Lane. 
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Street  Grades. — Procedure  Required  by  Charter  as  to  Fixing  of 
Grades  of  Public  Streets. 

July  31,  1901. 
The  Board  of  Supervisors. 

Gentlemen  :  I  return  herewith  a  proposed  ordinance  de- 
fining the  mode  of  procedure  for  changing  the  grades  of 
streets,  etc.,  as  to  the  "legality"  of  which  an  opinion  was  re- 
quested by  your  favor  of  May  28th. 

The  bill  conforms  to  the  demands  of  the  Charter  provided 
the  Charter  does  not  require  that  all  the  proceedings  in  the 
matter  of  opening  a  street  shall  be  considered  as  appli- 
cable and  necessary  in  the  case  of  fixing  grades. 

Section  20  of  Chapter  III,  Article  VI  reads:  'The  Super- 
visors may,  on  written  recommendation  of  the  Board  of 
Public  Works,  change  the  grade  of  any  street  crossing  in 
the  manner  and  to  the  grade  set  out  in  such  recommenda- 
tion; but  no  grade  shall  be  changed  unless  the  same  pro- 
ceedings are  taken  by  way  of  providing  compensation  to 
those  who  may  suffer  damage  by  such  change  of  grade,  so 
far  as  such  proceedings  may  be  applicable,  as  are  hereinbe- 
fore provided  in  the  matter  of  opening,  straightening,  wid- 
ening and  extending  streets;  and  where  such  proceedings 
are  not  applicable  they  may  be  supplemented  by  ordinance 
of  the  Supervisors." 

This  language  does  not  require  that  the  procedure  for  the 
fixing  of  grades  shall  be  the  same  as  that  required  in 
opening,  straightening  or  widening  a  street.  It  only  makes 
it  necessary  that  in  the  matter  of  providing  compensation 
to  those  who  suffer  damage  by  such  change  of  grade  the 
proceedings  in  street  openings  shall  be  conformed  to,  and 
even  this  only  in  "so  far  as  such  proceedings  may  be  appli- 
cable." So  that  the  rather  elaborate  initiatory  procedure  in 
street  opening  proceedings  has  been  omitted,  and  I  think 
properly  so,  from  the  ordinance  as  drafted.  This  makes 
the  whole  matter  of  fixing  a  street  grade  one  of  little 
complexity,  and  of  very  few  details  indeed  when  no  damage 
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to  adjoining  property  is  caused  by  the  change  in  grade, 
which  will  probably  include  the  majority  of  cases.  I  notice 
that  you  propose  deferring  the  final  fixing  of  the  grade  in 
cases  where  assessments  must  be  levied  and  collected  until 
after  collection  of  the  same.  This  long  delay  is  not  legally 
necessary,  although  it  might  have  been  prior  to  the  amend- 
ment of  Section  19  of  Article  XI  of  the  State  Constitution. 

In  advising  that  the  proposed  ordinance  complies  with 
the  provisions  of  the  Charter  in  so  far  as  they  seem  to  be 
applicable  to  the  matter  of  changing  grades,  I  am  not  to 
be  understood  as  advising  that  all  of  the  procedure  therein 
provided  for  and  adopted  into  the  ordinance  is  valid  and 
legal,  for  it  is  a  subject  of  considerable  doubt  if  certain  of 
these  provisions  are  legal,  notably  that  which  assumes  to 
confer  jurisdiction  upon  the  Superior  Court  in  the  fixing 
of  benefits  and  damages. 

Respectfully, 

Franklin  K.  Lane. 


Litigation. — Advisability  of  Appeal  in  Case  of  Hellwig  vs.  City 
and  County,  Involving  Abandonment  of  Serpentine  Avenue. 

August  10,  1901. 
The   Board   op    Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  1749, 
which  reads:  "Whereas,  James  Mulcahy  filed  a  petition 
on  July  22,  1901,  for  the  removal  of  certain  obstructions 
maintained  by  Christian  Hellwig  on  Serpentine  Avenue; 
and  Whereas,  In  the  case  of  Christian  Hellwig  vs.  the  City 
and  County  of  San  Francisco,  Judge  Seawell  of  the  Superior 
Court  held  that  the  plaintiff,  Hellwig,  was  entitled  to  the 
possession  of  the  lands  whereon  said  alleged  obstructions 
were  placed;  therefore.  Resolved,  That  the  City  Attorney 
be  and  is  hereby  requested  to  inform  this  Board  whether 
an  appeal  in  said  case  is  advisable." 
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It  appeared  upon  the  trial  tliat  Serpentine  Avenue  was 
abandoned  as  a  public  street  by  Act  of  the  Legislature  and 
that  the  city  had  always  acted  upon  the  assumption  that 
said  street  was  abandoned.  All  of  the  evidence,  including 
the  testimony  given  by  the  city  engineer's  office,  went  to 
prove  that  Serpentine  Avenue  was  never  within  the  pueblo 
and  was  never  granted  in  fee  to  the  city.  The  city,  there- 
fore, could  never  have  had  other  than  a  mere  easement  in 
the  street.  And  upon  abandonment  this  easement  was  lost. 
Judtre  Seawell's  decision  upon  this  question  could  not,  in 
my  opinion,  be  overturned  by  appeal.  There  is,  perhaps,  a 
right  that  property  owners  owning  property  facing  only 
upon  Serpentine  Avenue  may  have  to  preserve  portions  of 
Serpentine  Avenue  as  a  private  way,  but  this  matter  could 
not  be  determined  by  an  appeal  on  behalf  of  the  city  in  the 
Hellwig  case. 

Respectfully, 

Franklin  K.  Lane. 


Street  Railroads.— Whether  Charter  Provisions  as  to  Granting  of 
Franchises  to  Street  Railroads  Should  be  Followed  by  Board 
of  Supervisors  or  Those  of  the  Statute  of  1901, 

August  U,  1901. 

The  Board  of  Supervisors. 

Gentlemen:  Resolution  No.  1616  reads  as  follows: 
"Whereas,  An  Act  of  the  Legislature,  'providing  for  the 
sale  of  street  railroad  and  other  franchises  in  municipali- 
ties', went  into  force  and  effect  March  11th,  1901;  therefore 
Resolved,  That  the  City  Attorney  be  and  is  hereby  re- 
quested and  directed  to  render  an  opinion  to  this  Board  as 
to  whether  the "  provisions  of  this  Act  conflict  with  the 
provisions  of  the  Charter,  and  if  so,  whether  the  Charter 
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provisions  or  the  provisions  of  this  Act  control  in  this  city 
and  county." 

The  Charter  framers  assumed  that  it  was  within  the 
scope  and  function  of  a  municipal  charter  to  regulate  the 
manner  in  which  certain  franchises  for  the  use  of  the  public 
streets  might  be  granted,  and  to  fix  the  terms  and  condi- 
tions upon  which  such  grants  could  be  made.  In  this  be- 
lief they  provided  a  distinct  and  quite  consistent  course  of 
procedure,  which  the  Board  of  Supervisors  was  required  to 
follow  when  making  such  grants,  and  with  much  detail  and 
care  they  restricted  the  powers  of  the  Board,  all  in  the  evi- 
dent desire  that  the  city  should  receive  for  such  privileges 
whatever  might  be  their  true  value.  These  privileges  were 
to  be  regarded  as  among  the  most  valuable  assets  of  the 
municipality,  which  should  not  only  be  so  handled  as  to 
insure  the  convenience  of  the  public,  but  so  as  to  become 
a  large  and  increasing  source  of  revenue  to  the  municipal 
corporation  itself.  Not  to  give  away,  but  to  sell,  and  to 
sell  for  the  largest  return  obtainable,  and  for  a  limited 
period,  such  is  the  policy  of  the  Charter.  A  street  railway 
franchise  may  not  be  granted  for  more  than  twenty-five 
years,  and  then  for  a  stated  percentage  of  the  gross  amount 
of  the  receipts  of  the  person,  company  or  corporation  to 
whom  the  franchise  may  be  awarded;  and  unless  the  per- 
centage bid  shall  be  at  least  three  per  cent  of  the  gross  re- 
ceipts for  the  first  five  years  of  the  life  of  the  franchise,  four 
per  cent  for  the  succeeding  ten  years,  and  five  per  cent  for 
the  next  ten  years,  the  franchise  shall  not  be  granted  at  all. 
An  ordinance  making  such  grant  requires  the  concurrence 
of  three-fourths  of  the  members  of  the  Board  of  Supervisors 
and  the  Mayor's  approval,  or  five-sixths  of  the  Board,  in 
case  of  the  Mayor's  disapproval.  Each  month  the  grantee 
must  pay  its  percentage  of  gross  receipts  to  the  city,  and 
the  entire  railway  must  be  continuously  operated,  else  the 
franchise  will  be  forfeited.  At  the  end  of  the  term  for 
which  the  franchise  is  granted,  the  road,  track  and  bed  of 
the  railway  and  all  its  stationary  fixtures  upon  the  public 
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streets  shall  become  the  property  of  the  city  and  county. 
Thus  carefully  did  those  who  granted  the  Charter  safeguard 
the  city  against  a  recurrence  to  what  they  manifestly  re- 
garded as  the  spendthrift  policy  of  the  past.  (Sec.  6,  Chap. 
II,  Art.  II.) 

The  State  Legislature  at  its  session  of  this  year  passed 
an  act  dealing  with  the  same  general  subject,  namely,  the 
manner  in  which  street  railroad  and  other  franchises  in 
municipalities  shall  be  sold,  and  providing  conditions  for 
the  granting  of  such  franchises.  (Stats.  1901,  p.  265.)  This 
act  is  general  in  nature,  and  by  its  terms  is  made  to  apply 
to  and  govern  the  legislative  bodies  of  ''any  city  and  county, 
city  or  town  within  this  state."  The  procedure  therein  laid 
down  by  which  such  franchises  shall  be  granted  differs 
widely  and  in  essentials  from  that  provided  in  the  Charter, 
and  the  terms  upon  which  the  grant  may  be  made  are  in 
conflict  with  those  of  the  Charter.  There  is  no  possibility 
of  granting  a  franchise  under  both  the  Charter  and  the  Act 
of  1901.  The  Charter,  as  above  pointed  out,  requires  the 
bids  to  be  upon  the  basis  of  a  percentage  of  gross  receipts 
payable  to  the  city,  whereas  the  statute  requires  the  frjin- 
chise  to  be  awarded  to  the  one  who  shall  make  the  highest 
cash  bid  therefor.  There  is  no  method  of  reconciling  such 
conflict  as  this.  The  Board  must,  therefore,  look  either  to 
the  Charter  or  to  the  statute,  and  to  one  alone. 

Whether  the  Charter  provisions  or  those  of  the  Statute 
of  1901  control,  must  depend  upon  the  definition  given  to 
the  term  "municipal  affairs"  as  used  in  Section  6  of  Article 
XI  of  the  State  Constitution,  for  if  the  manner  by  which  a 
municipal  legislative  body  may  grant  a  franchise  for  the 
use  of  the  public  streets,  and  the  conditions  upon  which 
such  franchises  may  be  granted  are  "municipal  affairs,"  the 
Charter  provisions  could  not  be  superseded  by  those  of  the 
new  Franchise  Act. 

The  Constitution  provides  that  a  freeholders'  charter 
shall  become  the  organic  law  of  the  city  or  city  and  county 
in  which  it  is  adopted,  "and  shall  supersede  any  existing: 
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Charter  and  all  amendments  thereof  and  all  laws  incon- 
sistent with  such  Charter"  (Sec.  8,  Art.  XI).  It  has  now  been 
well  determined  by  the  Supreme  Court  that  this  provision 
is  limited  and  controlled  by  the  language  of  Section  6, 
which  declares  that  all  charters  adopted  by  authority  of  the 
Constitution  shall  be  subject  to  and  controlled  by  general 
laws,  "except  in  municipal  affairs."  So  that  the  primary 
test  as  to  the  constitutionality  of  any  provision  of  a  mu- 
nicipal charter  may  be  said  to  be:  Is  the  matter  with 
which  such  provision  deals  a  municipal  affair?  To 
learn  what  this  phrase  of  the  Constitution  means,  and  how 
broad  and  extensive  the  exception  which  it  makes,  we  must 
look  to  the  decisions  of  the  Supreme  Court. 

In  Popper  vs.  Broderick  (123  Cal.,  456)  it  is  held  that  "the 
pay  of  firemen  and  policemen  clearly  falls  within  the  term 
'municipal  affairs'."  And  it  is  therein  said,  at  page  461, 
that  the  purpose  of  the  amendment  was  "to  prevent  the 
constant  tampering  with  matters  which  concern  only,  or 
chiefly,  the  municipality  under  the  guise  of  laws  general  in 
form." 

In  Morton  vs.  Broderick  (118  Cal.,  487)  the  Act  of  1897, 
entitled  "An  Act  to  require  ordinances  and  resolutions 
passed  by  the  City  Council,  or  other  legislative  body  of 
any  municipality,  to  be  presented  to  the  Mayor,  or  other 
chief  executive  officer  of  such  municipality  for  his  approv- 
al," was  held  to  have  no  application  to  the  City  and  County 
of  San  Francisco,  as  it  "unquestionably"  dealt  with  a  "mu- 
nicipal affair." 

In  Fragley  vs.  Phelan  (126  Cal.,  383),  Mr.  Justice  Garoutte 
says:  "Municipal  affairs,  as  those  words  are  used  in  the 
organic  law,  refer  to  the  internal  business  affairs  of  a  mu- 
nicipality." Mr.  Justice  Harrison,  in  the  same  case,  says: 
"The  municipal  affairs  of  any  individual  municipal  corpora- 
tion are,  therefore,  such  affairs  only  as  the  municipality 
has  the  power  to  engage  in  or  perform.  .  .  ."  In  this 
case  it  was  held  that  an  act  prescribing  the  procedure  to 
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be  followed  at  an  election  for  the  adoption  of  a  freeholders' 
charter  did  not  deal  with  a  ''municipal  affair." 

In  People  vs.  City  of  Oakland  (123  Cal.,  598)  it  is  held  that 
the  procedure  by  which  a  municipality  may  annex  con- 
tiguous territory  is  not  a  "municipal  affair." 

In  Byrne  vs.  Drain  (127  Cal.,  663)  it  is  said:  "That  the 
matter  of  opening  the  streets  of  a  municipality  is  a  muni- 
cipal affair,  is  not  disputable  under  the  authorities"  (citing 
Sinton  vs.  Ashbury,  41  Cal.,  531;  People  vs.  Holliday,  93  Cal., 
241;  Hellman  vs.  Shoulters,  114  Cal.,  141.)  In  Hellman  vs. 
Shoulters,  supra,  at  page  147,  it  is  said:  "Street  work  has 
always  been  a  matter  of  municipal  control,  and  the  charters 
of  all  cities  have  provided  something  in  regard  to  the 
method  of  doing  it." 

In  Mr.  Justice  Temple's  concurring  opinion  in  Fritz  vs. 
City  and  County  of  San  Francisco,  132  Cal.,  373,  it  is  said: 
"The  purchase  of  lands  for  parks  and  boulevards,  and  the 
issuance  of  bonds,  is  a  'municipal  affair,'  because  it  is  au- 
thorized by  the  Charter  itself." 

This  is  all  that  the  Supreme  Court  has  said  by  way  of 
easting  light  upon  this  new  and  obscure  phrase.  And  it  is 
manifestly  impossible  as  yet  to  say  with  any  degree  of  ac- 
curacy what  the  legal  interpretation  of  these  words  may 
be.  If,  as  is  suggested  in  the  opinion  of  Mr.  Justice  Temple 
in  Fritz  vs.  San  Francisco,  the  incorporation  into  a  muni- 
cipal charter  of  a  certain  provision  makes  the  subject  of 
such  provision  a  municipal  affair  "because  it  is  authorized 
by  the  Charter  itself,"  it  would  follow  that  the  franchise 
provisions  under  consideration  are  proper  and  valid.  But 
the  court  is  not  of  Mr.  Temple's  mind  on  this  matter.  (See 
Fragley  vs.  Phelan,  supra.)  To  say,  with  Mr.  Justice  Gar- 
outte,  that  municipal  affairs  refer  to  the  internal  business 
affairs  of  a  municipality,  still  leaves  the  question  open  as 
to  what  may  properly  be  the  internal  business  affairs  of  a 
municipality. 

While  it  is  true,  therefore,  that  the  court  has  not  united 
upon  any  clear  and  comprehensive  definition  of  the  teri^ 
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"municipal  affairs,"  it  is  likewise  true  that  the  court  has 
shown  its  purpose  to  give  the  words  a  liberal  intrepretation. 
It  was  strongly  urged  in  the  case  of  Popper  vs.  Broderick, 
supra,  that  the  matter  of  regulating  the  salaries  of  the 
police  officers  of  this  city  and  county,  they  being  a  part  of 
the  constabulary  of  the  state,  should  properly  be  reserved 
for  state  control;  but  the  court  held  otherwise.  And  in 
Morton  vs.  Broderick,  supra,  the  court  held  that  the  manner 
in  which  the  annual  tax  levy  should  be  made  was  properly 
a  matter  for  regulation  by  Charter  provision,  and  not  sub- 
ject to  be  superseded  by  general  law.  The  case  of  Byrne 
vs.  Drain,  supra,  is  one  that  bears  proximately  upon  the 
very  question  in  hand,  inasmuch  as  it  was  therein  decided 
that  a  charter  provision  governing  the  opening  of  public 
streets  was  a  municipal  affair.  If  the  opening  of  a  new 
highway,  involving  the  determination  of  the  necessity  for 
such  highway,  the  taking  of  private  property  by  the  ex- 
ercise of  the  sovereign  power  of  eminent  domain,  and  the 
assessment  of  benefits  and  damages  upon  the  adjoining 
property — if  this  is  a  municipal  affair,  and  properly  subject 
to  charter  control,  it  would  appear  reasonable  and  con- 
sistent to  hold  that  the  matter  of  granting  a  privilege  to 
operate  a  street  railway  over  such  newly  opened  street  is 
likewise  a  municipal  affair. 

The  streets  of  the  city  are  highways  of  the  state.  The 
people  of  the  state  have  seen  fit  to  turn  over  the  control 
of  these  highways  to  the  municipality.  (Sub.  2,  Sec.  1, 
Chap.  II,  Art.  II.)  "They  have  confided  the  subject  matter 
of  street  railways  in  her  streets  and  highways  exclusively 
to  the  city."  (Grand  Ave.  Ry  Co.  vs.  Lindell  Ry.  Co.,  148 
Mo.,  645.)  If  this  is  not  so,  then  it  must  remain  within  the 
power  of  the  legislature  at  any  time  to  declare  not  only 
upon  what  terms  franchises  may  be  granted,  but  whether 
any  franchises  whatsoever  shall  be  granted  within  this 
city  and  county.  A  legislature  that  may  say  what  the  terms 
shall  be  upon  which  the  streets  of  a  city  may  be  used  must 
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also  have  the  power  to  deny  to  municipalities  altogether  the 
power  to  grant  such  franchises. 

The  Charter  has  declared  that  it  is  the  purpose  of  this 
city  and  county  to  gradually  acquire  and  operate  what 
are  termed  public  utilities,  including  street  railway  lines. 
If  the  matter  of  franchise-granting  is  one  with  which  the 
State  Legislature  may  at  each  succeeding  session  interfere, 
it  is  obvious  that  the  legislature  may  make  nugatory  this 
declared  policy  of  the  Charter.  And  the  whole  scheme  of 
municipal  finances  and  of  municipal  improvements  may  be 
involved  in  the  power  of  the  city  to  grant  the  use  of  its 
streets  for  such  extended  or  limited  period,  and  upon  such 
terms  of  payment  and  conditions  as  to  improvements  as  the 
city  may  prescribe.  It  would  be  difficult  to  discover  any 
portion  of  a  municipal  charter  which  could  be  regarded  as 
more  vitally  a  municipal  affair  than  the  right  to  regulate 
and  control  the  policy  and  plan  which  shall  govern  in  grant- 
ing special  privileges  for  the  use  of  the  streets. 

A  very  learned  and  plausible  argument  may  be  made  in 
favor  of  the  contention  that  the  subject  of  franchise  grant- 
ing is  one  that  falls  outside  the  narrow  circle  of  municipal 
affairs,  by  reason  of  the  nature  of  a  franchise,  which  in  its 
earliest  definition  is  a  grant  from  the  sovereign  of  a  special 
privilege  which  does  not  belong  to  the  citizens  of  the 
country  generally,  of  common  right,  (Bank  of  Augusta  vs. 
Earle,  13  Pet.,  519;  Trustees  of  Southampton  vs.  Jessup,  162 
N.  Y.,  126.)  But  why  a  franchise  should  be  any  less  a  grant 
from  the  sovereign  when  it  comes  through  a  Board  of  Su- 
pervisors whose  powers  are  set  forth  in  a  freeholders'  char- 
ter, than  when  it  comes  through  a  Board  of  Supervisors 
whose  powers  are  otherwise  bestowed,  is  a  question  difficult 
to  answer.  It  must,  to  be  sure,  always  remain  with  the 
sovereign  to  say  how  such  franchises  may  be  granted;  but 
the  sovereign  and  the  legislature  are  not  the  same.  The 
people,  who  constitute  the  state,  created  the  legislature  to 
enact  laws,  and  gave  all  the  law  making  power,  except  such 
as  is  expressly  reserved  by  the  Constitution,  to  the  legisla- 
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ture.  The  people  likewise  provided  in  the  Constitution  a 
plan  of  procedure  by  which  municipal  charters  could  be 
created,  which  mode  of  law-making  is  certainly  as  dignified 
as  that  ordinarily  followed — the  passage  and  approval  of  a 
bill.  The  Charter  so  created  into  law  is,  however,  con- 
fined in  its  scope  to  municipal  affairs.  If,  therefore,  the 
making  of  the  terms  and  conditions  upon  which  the  public 
streets  may  be  used  by  a  street  railway  company  is  a  mu- 
nicipal affair,  as  the  above  cited  cases  would  tend  to  indi- 
cate, then  such  terms,  when  fixed  by  a  freeholders'  charter, 
are  not  to  be  superseded  by  others  required  by  a  general 
law,  and  a  grant  made  by  a  Board  of  Supervisors  in  accord- 
ance with  such  charter  is  equally  a  grant  from  the  sov- 
ereign with  one  in  any  other  manner  made. 

I  advise  (1),  that  there  is  a  conflict,  material  and  irrecon- 
cilable, between  the  provisions  of  the  Charter  as  to  the 
granting  of  street  railway  franchises  and  those  of  the 
Franchise  Act  of  ,1901,  and  (2),  that  the  provisions  of  the 
Charter  should  be  adhered  to  and  followed,  and  not  those 
of  said  Act  of  1901. 

Respectfully, 

Franklin  K.   Lane. 


Taxation. — National  Bank  Stock. — Statute  Held  by  Federal  Courts 
Not  to  Have  Gone  Into  Effect  in  Year  1899. 

August  19,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  "Respecting  the  Buggies  claim  for  protested 
taxes  referred  to  me  by  Resolution  No.  1778  I  beg  to  inform 
you  that  the  city  has  no  defense  to  this  claim.  It  has  been 
decided  by  the  United  States  Circuit  Court  and  by  the 
United  States  Circuit  Court  of  Appeals  that  the  Statute  of 
1899  under  which  national  bank  stock  was  assessed  in  the 
year  1899  did  not  go  into  effect  until  after  the  first  Monday 
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in  March  of  that  year,  and  that  no  assessment  made  in  that 
year  upon  such  stock  was  valid.  (Dodge  vs  Nevada  Nation- 
al Bank,  109  Fed.,  726.) 

Respectfully, 

Franklin  K.   Lane. 


Taxation. — As  to  Liability  of  Property  on  Greenwich  Street  Held 
by  Austin  Hutchinson  Under  Judgment  of  Court. 

August  19,  1901. 
The  Assessor. 

Sir  :  The  property  situate  on  the  north  line  of  Greenwich 
street,  191  feet  3  inches  east  from  the  northeast  corner  of 
Greenwich  and  Scott,  thence  running  easterly  along  the 
north  line  of  Greenwich  street  30  feet,  with  a  uniform  depth 
of  137  feet  6  inches,  should  be  assessed  to  Austin  Hutchin- 
son as  per  letter  of  Elliott  McAllister,  Esq.,  referred  to  me. 
In  1868  one  Daniel  Hutchinson  sued  the  city  and  county  to 
quiet  his  title  to  the  same  and  judgment  went  in  his  favor. 
No  appeal  was  taken  from  this  judgment  and  it  long  since 
became  final.  (Judgment  Roll,  Fourth  District  Court,  No. 
14,042.) 

The  statute  of  1893  referred  to  in  your  letter  (Stats.  1893, 
p.  290)  relates  to  the  reassessment  of  property  which  was 
illegally,  erroneously  or  invalidly  assessed,  not  to  property 
which  escaped  taxation.  (See,  however,  Political  Code,  Sec. 
3649.) 

Respectfully, 

Franklin  K.  Lane. 
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Protested  Taxes. — Repayment  of  Illegally  Collected  Taxes  Grow- 
ing Out  of  Proposed  Bond  Issues  of  1899. 

August  19,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  The  several  petitions  presented  to  your 
Board  for  the  refunding  of  the  so-called  '''bond  issue"  taxes 
paid  under  protest,  together  with  Resolution  No.  1780,  re- 
questing an  opinion  as  to  ^'whether  the  said  demands  are 
legal  and  whether  the  Board  has  the  power  to  order  the  re- 
funding of  the  sums  petitioned  for,"  are  before  me. 

The  city  is  legally  liable  for  the  repayment  of  all  taxes 
paid  under  protest  which  grew  out  of  the  illegal  levy  made 
by  the  city  for  the  payment  of  interest  and  principal  on  the 
proposed  bond  issues  of  1899  when  suit  has  been  brought 
therefor  within  six  months  after  payment.  All  payments 
not  made  under  protest  are  to  be  regarded  as  voluntary  pay- 
ments, for  which  the  city  is  not  to  be  held.  The  Board  may 
pay  said  demands  out  of  any  moneys  available  in  the 
treasury. 

Respectfully, 

Franklin  K.   Lane. 


Forfeiture  of  Franchise. — Judgment  Not  Necessary  in  Case  Peo- 
ple's Mutual  Telephone  Company  Failed  to  Comply  With 
Precedent  Conditions  of  Grant. 


August  20,  1901. 


The  Board  op  Supervisors. 


Gentlemen:  I  am  in  receipt  of  Resolution  No.  1770, 
which  reads  as  follows: 

"Whereas,  The  People's  Mutual  Telephone  Company, 
on  the  16th  day  of  November,  1896,  granted  a  franchise 
under  the  provisions  of  Order  No.  3035;  and 

"Whereas,    Said   People's   Mutual    Telephone   Company 
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was,  on  November  15th,  1897,  by  Order  No.  23  (second 
series),  and  also  on  November  14,  1898,  by  Order  No.  137, 
granted  extensions  of  time  in  which  to  comply  with  the 
conditions  and  requirements  of  said  Order  No.  3035;  and 

''Whereas,  None  of  the  said  requirements  and  conditions 
imposed  upon  said  People's  Mutual  Telephone  Company, 
have,  up  to  the  present  time,  been  complied  with ;  and 

"Whereas,  Under  the  provisions  of  said  Order  3035,  said 
People's  Mutual  Telephone  Company  did,  on  the  25th  dayj 
of  November,  1896,  execute  a  bond  in  the  sum  of  ten  thou- 
sand (|10,000)  dollars,  conditioned  that  said  company  afore- 
said should  comply  with  the  conditions  and  requirements 
of  said  Order  No.  3035;  therefore  be  it 

"Eesolved,  That  the  City  Attorney  be  and  is  hereby  re- 
quested to  furnish  this  Board  with  an  opinion  as  to  whether 
or  not  said  corporation  has  forfeited  its  franchise  by  rea- 
son of  non-compliance  with  the  terms  and  conditions  ex- 
pressed in  said  Order  No.  3035,  and  what  steps,  if  any,  are 
necessary  to  be  taken  to  insure  the  collection  of  the  sum 
forfeited  in  aforesaid  bond  from  the  sureties  in  the  re- 
spective amounts  for  which  they  are  liable." 

Assuming  the  facts  to  be,  as  stated  in  your  resolution, 
that  "none  of  said  requirements  and  conditions  imposed 
upon  said  People's  Mutual  Telephone  Company  have,  up  to 
the  present  time,  been  complied  with"  I  am  of  opinion  that 
said  People's  Mutual  Telephone  Company  has  forfeited  its 
franchise.  Order  No.  3035,  the  ordinance  granting  the  fran- 
chise, contains  the  following  clause: 

"Section  8.  This  franchise  and  all  rights  thereunder  shall 
be  forfeited  and  shall  cease  and  determine  immediately 
upon  failure  to  comply  with  the  conditions  hereinabove 
contained." 

A  judgment  of  forfeiture  is  not  necessary  where  the  grant 
has  made  the  forfeiture  to  depend  upon  the  happening  of  a 
condition.  (Oakland  R.  R.  Co.  vs.  Oakland,  etc.,  R.  R.  Co., 
45  Cal.,  365,  379;  Areata  vs..  Areata  &  M.  R.  R.  R.  Co.,  92 
Cal.,  639,  646.) 
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The  Board  should  make  demand  upon  the  sureties  on  the 
bond  given  by  the  aforesaid  Telephone  Company  for  the 
amount  to  which  they  obligated  themselves,  and  failing  to 
receive  the  money  upon  said  demand  suit  should  be  insti- 
tuted against  said  sureties  on  behalf  of  the  city. 

Respectfully, 

Franklin  K.   Lane. 


Protested   Taxes. — Power   of    Board    of    Supervisors   to   Refund 
Same  Upon  Verified  Claim  of  Taxpayer. 

August  20,  1901. 
The  Board  op  Supervisors. 

Gentlemen:  With  respect  to  the  McCormick  claim  for 
protested  taxes  I  beg  to  advise  that  if  a  verified  claim  for 
said  taxes  has  been  filed  therefor  within  six  months  after 
payment  the  Board  has  power  to  pay  the  same.  (See  Section 
3804,  Pol.  C,  as  amended  1901,  Stats.  1901,  p.  649.) 

Respectfully, 

Franklin   K.    Lane. 


Civil  Service. — "Additional  Deputies,"  Allowed  by  Supervisors 
and  Mayor,  to  be  Appointed  in  Same  Manner  as  Other  Depu- 
ties in  Same  Office  or  Department  Are  Appointed. 

August  23,  1901. 
The  Board  op  Civil  Service  Commissioners. 

Gentlemen:  I  am  in  receipt  of  your  communication  pre- 
senting the  following  question:  "If  additional  deputies, 
clerks,  or  employees  are  appointed  for  any  department  of 
the  municipal  government  not  included  in  those  enumerated 
in  Article  XIII  of  the  Charter  as  being  subject  to  civil 
service,  should  such  additional  deputies,  clerks  or  em- 
ployees be  appointed  from  the  lists  of  the  Civil  Service 
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Commission,  or,  if  appointed  for  temporary  periods,  is  their 
temporary  appointment  subject  to  the  approval  of  the  Civil 
Service  Commission?" 

Under  Section  35  of  Article  XVI  of  the  Charter  power  is 
given  to  the  Mayor  and  the  Board  of  Supervisors  by  the 
vote  of  fourteen  members  thereof,  to  allow  an  increase  in 
the  number  of  deputies  and  employees  in  the  various  de- 
partments of  the  municipal  government.  Such  deputies  and 
employees  are  not  appointed  by  the  Mayor  and  the  Board 
of  Supervisors,  but  by  the  head  of  the  department  con- 
cerned. If  by  the  Charter  the  deputies  and  employees  of 
such  department  are  subject  to  civil  service  rules  then  all 
the  deputies  and  employees  of  such  department  would  come 
under  civil  service  rules.  If,  on  the  other  hand,  the  de- 
partment is  one  not  subject  to  civil  service  rules  the  fact 
that  additional  deputies  and  employees  were  allowed  by 
the  Board  of  Supervisors  for  such  department  would  not 
affect  the  mode  of  their  appointment.  To  illustrate:  The 
County  Clerk  has  the  appointment  of  his  deputies  free  from 
all  civil  service  rules.  If  he  were  allowed  an  additional 
deputy  such  deputy  would  be  appointed  without  reference 
to  the  Civil  Service  Commission. 

The  Charter  says  that  such  appointments  may  be  author- 
ized subject  to  the  limitations  contained  in  this  Charter 
and  subject  to  the  provisions  of  Article  XIII  thereof. 
Article  XIII  is  the  Civil  Service  Article  which  declares 
what  departments  shall  be  subject  to  civil  service  rules. 
The  article  must  now  be  read,  under  the  Crowley-Freud 
case,  as  if  it  never  was  intended  to  govern  deputyships  in 
county  offices.  These  we  may  consider  as  among  the  except- 
ed classes  to  which  civil  service  rules  do  not  apply.  Where 
the  civil  service  provisions  are  by  law  applicable,  as  in  the 
case  of  certain  municipal  offices,  appointments  of  all  classes 
must  be  made  in  conformity  therewith.  But  where  the 
Charter  could  not  fix  the  mode  of  appointment,  as  in  the 
case  of  deputies  to  county  officers  so  called,  the  appoint- 
ments must  be  made  directly  by  the  head  of  the  office 
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and  without  relation  to  Article  XIII.  It  follows  that  if 
a  Charter  cannot  control  the  method  by  which  one  deputy 
in  a  county  office  may  be  appointed  it  cannot  control 
as  to  another,  be  such  deputy  termed  regular,  perma- 
nent, temporary,  extra  or  additional. 

If  the  Charter  had  provided  for  but  three  deputies  in  the 
County  Clerk's  office  and  had  said  that  by  a  certain  vote 
of  the  Board  of  Supervisors  additional  deputies  could  be 
secured,  would  it  in  this  way  have  been  possible  to  limit  the 
power  of  the  County  Clerk  over  the  great  body  of  the 
deputies  in  his  office  and  thus  directly  impose  civil  service 
rules  upon  an  officer  who  could  not  be  directly  touched 
thereby?  If  so,  then  all  that  is  necessary  to  make  civil 
service  rules  govern  as  to  all  deputies  in  county  offices,  in 
spite  of  the  Supreme  Court's  decision,  is  to  leave  the  number 
of  deputies  each  county  official  shall  have  to  the  discretion 
of  the  Board  of  Supervisors.  It  is,  to  me,  clear  that  a 
county  officer  is  free  to  appoint  whom  he  chooses  as  his 
deputy,  no  matter  under  what  provision  of  the  Charter 
such  appointment  is  authorized. 

Eespectfully, 

Franklin   K.    Lane. 


Enforcement  of  Eisht-Hour  Law. 

August  23,  1901. 
The    Board   of    Supervisors. 

Gentle;men:  In  answer  to  your  inquiry  respecting  the 
steps  necessary  on  the  part  of  the  city  to  annul  the  contract 
with  Gray  Bros.,  street  contractors,  I  beg  to  advise  that  if 
said  firm,  as  is  stated  in  your  resolution,  is  violating  the 
eight-hour  provision  of  the  Charter  the  contract  should  be 
treated  as  avoided  by  act  of  the  contractors  and  report  of 
this  conclusion  made  to  the  Board  of  Public  Works  and 
the  Auditor.    The  Charter  does  not  state  that  a  breach  of 
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the  contract  will  work  a  forfeiture  thereof,  but  I  know  of 
no  other  way  of  enforcing  compliance  with  such  provisions 
as  are  therein  contained  except  by  treating  their  breach  as 
a  dissolution  of  the  contract.  I  do  not  pass  upon  the  facts 
in  this  case,  assuming,  as  does  your  resolution,  that  these 
are  within  your  province. 

Respectfully, 

Franklin   K.    Lane. 


Sailors'  Home.—Leasing  of  Property  Which  Is  Held  by  City  and 
County  in  Trust  for  a  Specific  Charitable  Use  Under  Con- 
gressional Grant. 

Sept&mher  13,  1901. 
The   Board   of    Supervisors. 

Gentlemen  :  You  have  furnished  me  with  a  copy  of  Bill 
No.  441,  together  with  a  brief  history  of  the  dealings  of  the 
city  with  the  Sailors'  Home,  and  under  date  of  August  28, 
1901,  you  request  my  opinion,  first  upon  the  propriety  of  the 
procedure  indicated  in  said  bill,  and,  secondly,  upon  the 
question  whether  you  have  power  to  ''lease"  the  Home  prop- 
erty mentioned  irrespective  of  such  procedure. 

(1.)  Bill  No.  441  attempts  to  provide  for  the  leasing  of 
the  Sailors'  Home  property  to  the  highest  bidder  therefor, 
pursuant  to  Subdivision  32  of  Section  1,  Chapter  II,  Article 
II  of  the  Charter.  The  object  of  this  section  is  to  insure  the 
muncipality  the  greatest  revenue  from  the  property 
"owned"  by  it,  and  it  purports  to  deal  only  with  such  real 
estate  as  may  be  subject  to  lease  for  profit-making  purposes. 
The  land  used  for  the  Home  is  not  of  that  character  and 
therefore  the  Charter  provisions  mentioned  do  not  apply 
to  it.  This  land  is  devoted  to  a  specific  charitable  use, 
namely,  that  of  a  Sailors'  Home.  It  is  not  "owned"  by  the 
city  within  the  meaning  of  that  word  as  used  in  the  sub- 
division referred  to.    It  was  relinquished  to  the  city  by  the 
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United  States  by  act  of  Congress,  approved  August  11, 1876, 
and  under  the  terms  of  that  grant  is  held  "solely  for  the 
purpose  of  a  Sailors'  Home."  It  is  further  provided  that  "if 
the  same  shall  be  at  any  time  used  for  any  other  purpose 
.  .  .  all  the  right  and  title  hereby  relinquished  shall 
revert  back  to  and  again  vest  in  the  United  States."  It  is 
quite  evident  from  these  facts  that  the  land  is  not  subject 
to  such  control  or  disposition  as  usually  pertains  to  owner- 
ship, and  that  it  is  not  included  among  the  lands  "owned" 
by  the  city  which  are  to  be  leased  only  to  the  highest  bidder. 
I  therefore  advise  that  Bill  No.  441  is  incorrectly  drafted. 

(2.)  It  appears  that  the  property  has  been  "leased"  from 
time  to  time  to  the  "Ladies'  Seamen's  Friend  Society,"  a 
corporation,  for  about  forty  years,  for  a  nominal  rental, 
namely,  one  dollar  a  year.  I  do  not  regard  these  so-called 
leases  as  strictly  within  that  designation,  nor  do  I  think 
that  any  lease  could  operate  to  deprive  either  the  municipal 
or  the  federal  government  of  its  right  to  interfere  in  case 
the  grant  were  not  being  properly  carried  out.  The  terms 
of  that  grant  being  contained  in  a  public  statute,  must  be 
deemed  as  within  the  knowledge  of  all,  and  no  instrument 
or  contract  whether  called  a  lease  or  otherwise  can  destroy 
their  force  or  effect. 

On  the  other  hand,  the  municipality  is  expressly  charged 
with  the  carrying  out  of  the  trust  and  no  act  or  contract 
can  operate  to  relieve  it  of  that  responsibility.  It  is,  there- 
fore, immaterial  by  what  name  we  call  the  instrument 
under  which  the  city  designates  its  agents  for  the  manage- 
ment of  the  property,  nor  is  its  particular  form  of  much 
concern. 

The  Charter  has  provided  in  its  first  section  that  the 
municipality  has  power  to  execute  trusts,  and  by  Subdi- 
vision 30  of  Section  1,  Chapter  II,  Article  II,  the  Board  of 
Supervisors  is  given  charge  thereof.  The  Board,  therefore, 
has  both  authority  and  discretion  in  this  matter  and  is  not 
restricted  save  by  the  terms  of  the  Congressional  grant 


549 


cited,     and    such    general    considerations    as    control     its 
actions  in  all  similar  matters. 

Respectfully, 

Franklin    K.    Lane. 


Library  Site. — Questions  Relating  to  Purchase  of  Land  Out  of 
Funds  Raised  by  Tax  Levy  and  by  Bond  Issue. — Manner  of 
Submitting  Public  Improvement  Propositions  to  Electors. 

September  2Jf,  1901. 
The   Board   of    Supervisors. 

Gentlemen:  By  your  Resolution  No.  1839  you  submit 
six  questions  for  my  consideration,  all  relating  to  the 
proposed  acquisition  of  real  property  for  library  sites.  I 
reply  to  the  same  in  their  order. 

1.  Your  first  inquiry  reads:  "If  money  is  provided  in 
the  tax  levy  for  a  site  to  cost  more  than  |50,000,  what  are 
the  proceedings  necessary  to  be  followed?" 

Assuming,  as  I  believe  we  are  warranted  in  doing,  that 
the  city  has  the  power  to  acquire  land  for  this  purpose, 
(see  Sec.  2  of  Act  of  April  26,  1880;  also,  Sec.  7,  Chap.  VII 
of  Art.  VII,  Charter),  the  only  special  provision  of  law  con- 
cerned in  this  phase  of  the  subject  is  Section  21  of  Chap.  I, 
Art.  II  of  the  Charter,  which  reads  as  follows:  ''Except  as 
otherwise  provided  in  the  Constitution  of  the  State,  or  as 
otherwise  provided  in  this  charter,  every  ordinance  .  .  . 
for  the  purchase  of  land  of  more  than  fifty  thousand  dollars 
in  value,  must  be  submitted  to  the  vote  of  the  electors  of 
the  city  and  county  at  the  election  next  ensuing  after  the 
adoption  of  such  ordinance."  If  the  land  is  to  be  pur- 
chased out  of  the  tax  levy  it  is  therefore  necessary  to 
submit  the  ordinance  providing  for  its  purchase  to  the 
electors;  a  majority  of  the  vote  cast  upon  the  ordinance 
being  sufficient  to  adopt  it.  The  remaining  portion  of  said 
Section  21  indicates  clearly  the  form  of  the  proposition  to 
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be  placed  on  the  ballot.  Such  an  ordinance  does  not  seem  to 
require  a  special  election,  but  is  to  be  voted  on  "at  the 
election  next  ensuing"  after  its  passage  by  the  Board  of 
Supervisors. 

2.  "In  case  the  money  is  to  be  provided  by  a  bond 
issue,"  which  is  the  language  of  your  second  question — 
the  proceedings  necessary  are  the  same  so  far  as  the  Su- 
pervisors are  concerned  as  those  for  the  issuance  of  bonds 
for  other  public  improvements,  a  detailed  enumeration  of 
which  up  to  the  actual  issuance  of  the  obligations  is  con- 
tained in  an  opinion  from  this  office  to  your  Board,  dated 
April  29,  1901,  to  which  I  beg  to  refer. 

3.  "Must  the  site  be  described  in  the  ordinance,  and 
in  what  detail?" 

I  presume  here  you  refer  to  the  ordinance  to  purchase 
out  of  tax  levy  funds.  I  am  of  the  opinion  that  such  de- 
scription should  be  by  metes  and  bounds  or  lots  and 
blocks  according  to  recorded  or  official  maps.  The  section 
is  not  as  clear  as  it  might  be  upon  this  point,  but  the 
only  safe  way  to  proceed  would  be  to  designate  the  par- 
ticular piece  of  property  with  accuracy  in  the  ordinance. 
Of  course  preliminary  measures  are  not  required  to  be 
submitted  to  the  electors,  and,  therefore,  the  Board  could 
proceed  to  investigate  the  various  sites  available  and  ob- 
tain valuations  or  options  thereon  according  to  the  usual 
methods,  only  the  ordinance  to  purcliase  needing  for  its  val- 
idity the  ratification  of  the  voters. 

4.  Next  you  ask  whether  if  the  several  sites  for  branch 
libraries  together  involve  the  expenditure  of  over  $50,000, 
it  would  be  necessary  to  submit  an  ordinance  for  their 
purchase  to  the  electors. 

It  would  save  legal  question  if  it  were  so  submitted. 

5.  "Can  the  city  condemn  the  leasehold  of  the  Lincoln 
school  lots?" 

No  abstract  of  the  title  to  this  property  is  at  hand,  but 
if  I  am  correctly  informed  it  is  situated  on  the  southeast 
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corner  of  Market  and  Fifth  streets  and  was  conveyed  by 
the  Commissioners  of  the  Funded  Debt  to  the  Board  of 
Education  in  1858;  that  subsequently  it  was  leased  to 
private  parties  under  legislative  authority.  I  am  of  the 
opinion  that  such  leasehold  interest  may  properly  be  sub- 
ject to  condemnation  proceedings. 

6.     "Must  each  proposition  to  a  proposed  bond  issue  be 
voted  on  separately,  as  library  sites;  library  building;  school 
building;  park  extension  lands,  hospital;  sewers?" 
1  am  of  the  opinion  that  it  should. 

Respectfully, 

Franklin   K.    Lane. 


Bonds  for  Library  Site. 

September  2k,  1901. 
The  Mayor. 

Sir:  Answering  your  communication  of  the  13th  inst., 
regarding  the  necessity  of  submitting  a  proposed  issue  of 
bonds  for  library  site  to  electors  at  next  general  election, 
I  beg  to  say: 

In  case  bonds  are  necessary  to  pay  for  the  library  site, 
the  question  of  their  issuance  cannot  be  voted  upon  at  the 
next  general  election.  Section  29  of  Article  XVI  of  the 
Charter  requires  such  matters  to  be  submitted  "at  a  special 
election  to  be  held  for  that  purpose  only." 

Respectfully, 

Franklin   K.    Lane. 
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Lifting  of  Quarantine. 

September  27,  1901. 
The  Board  of  Health. 

Gentlemen:  In  answer  to  yours  of  September  26th,  I 
beg  to  reply  that  I  know  of  no  law  under  which  the  State 
Board  of  Health  is  empowered  to  cause  the  removal  of  a 
quarantine  established  by  order  of  your  Board. 

Kespectfully, 

Franklin   K.    Lane. 


Appointment  of  Additional  Employees. 

September  30,  1901. 
The   Board   of   Supervisors. 

Gentlemen:  In  answer  to  your  inquiry  as  to  the  power 
of  your  Board  to  consent  to  the  appointment  of  dep- 
uties in  the  Registrar's  office,  I  beg  to  advise  that  such  ap- 
pointments may  be  made  only  with  the  consent  of  the 
Mayor  and  fourteen  members  of  the  Board,  and  at  such 
salaries  as  your  Board  may  fix. 

Respectfully, 

Franklin    K.    Lane. 


Litigation. — San  Francisco  vs.  Center. — Le  Roy  Appeal. — Certain 
Lands  in  Bed  of  Old  Mission  Creek,  Between  Eleventh  and 
Fourteenth  Streets,  Held  to  Belong  to  City  and  County. 

October  8,  1901. 
The    Board    of    Supervisors. 

Gentlemen:  In  the  case  of  San  Francisco  vs.  John 
Center  and  others,  a  remittitur  from  the  Supreme  Court 
has  been  filed  in  the  County  Clerk's  office  which  confirms 
the  right  of  the  city  and  county  to  all  the  land  heretofore 
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claimed  by  the  Le  Roys  which  lay  in  the  bed  of  the  Old  Mis- 
sion Creek  and  within  the  lines  of  Channel  street  as  de- 
lineated on  the  Van  Ness  Map.  The  tract  consists  of  a 
considerable  number  of  acres  and  lies  between  what  are 
DOW  called  Eleventh  and  Fourteenth  streets.  The  city  is 
entitled  to  posession  of  this  property,  and  possession 
should  be  taken. 

Further,  although  the  decision  referred  to  applies  in 
terms  only  to  the  land  actually  involved  in  that  suit,  the 
construction  of  the  law  thereby  established  is  of  wider  ap- 
plication and  shows  the  city  to  be  entitled  to  recover 
other  and  additional  land,  not  included  in  the  suit,  namely, 
all  the  land  southwest  of  Ninth  street  within  the  exterior 
boundaries  of  Channel  street  as  delineated  on  the  Van  Ness 
Map  as  those  boundaries  are  defined  in  that  case.  I  there- 
fore advise  that  all  the  land  within  the  tract  just  described 
be  taken  into  possession  of  the  city,  and  that  any  and  all 
persons  now  attempting  to  maintain  posession  thereof  be 
requested  to  surrender  possession,  and,  if  any  refuse  that 
you  authorize  me  to  bring  suit  against  them  in  the  city's 
behalf  to  eject  them  and  quiet  the  city's  title  to  the  prem- 
ises. 

Several  months  ago  the  Center  case  was  decided  adversely 
to  the  city's  interest,  but,  upon  petition,  a  rehearing  was 
obtained  and  the  court  in  banc  has  now  decided  in  the  city's 
favor. 

Plats  showing  the  location  of  the  Le  Roy  lands  with  ref- 
erence to  the  lines  of  Channel  street  and  Old  Mission  Creek 
are  on  file  in  this  office. 

Respectfully, 

Franklin   K.   Lane. 

ISeo  San  Francisco  vs.  Center  et  al.,  133  Cal.,  673  ] 
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Public  Schools. — Whether  a  Teacher  Elected  to  the  School  De- 
partment May  Marry  Without  Thereby  Forfeiting  Her 
Position. 

October  15,  1901. 
The  Board  ok  Education. 

Gentlemen:  Under  date  of  August  31,  1901,  you  re- 
quest an  answer  to  the  following  question  :  ''When  a 
teacher  is  elected  to  the  San  Francisco  School  Department 
is  he  or  she  thereby  bound  by  contract  to  observe 
the  rules  and  regulations  of  the  Board  of  Educa- 
tion then  in  force  and  effect?"  I  am  also  in  re- 
ceipt of  a  commuication  from  the  Superintendent 
of  Schools  in  which  he  asks  that  the  question  that  you 
present  be  answered  with  particular  reference  to  a  rule 
reading:  "Whenever  a  female  teacher  marries,  her  position 
thereby  becomes  vacant."  Both  requests  will  be  herein 
considered  together. 

When  a  teacher  is  "elected"  to  the  department,  it  cannot 
be  said  that  any  particular  or  express  regulations  or  rules 
constitute  part  of  the  "contract"  of  employment.  Teachers 
may  be  employed  by  an  express  contract  or  may  be  elected. 
This  distinction  is  recognized  in  Kennedy  vs.  Board  of 
Education,  82  Cal.,  483.  An  elected  teacher  cannot  there- 
fore be  said  to  be  bound  "by  contract"  to  observe  the 
rules  of  the  Board.  It  does  not  follow,  however,  that  be- 
cause not  bound  by  express  contract  to  observe  the  rules 
of  the  department,  a  teacher  so  elected  may  disregard 
them.  On  the  contrary  all  teachers  whatever  the  terms  or 
form  of  their  employment  are  under  an  implied  obliga- 
tion which  is  binding  and  enforceable  to  complj^  with  all 
lawful  rules  and  regulations  of  the  Board.  But  the  rule 
quoted  above  compelling  the  retirement  of  female  teachers 
upon  marriage  is  not,  in  my  opinion,  a  valid  rule  of  the  de- 
partment. I  can  here  state  my  views  upon  this  question  in 
no  more  postive  terms  than  I  have  already  done  to  your 


555 

Board  in  an  opinon,  dated  August  16,  1900,  from  which  I 
quote: 

"The  Board  has  power  to  make  rules  regulating  the  de- 
partment, prescribing  hours  of  attendance,  the  character 
of  the  work  to  be  performed  and  such  other  rules  as  will 
tend  to  bring  the  department  under  good  system  and  dis- 
cipline, but  it  cannot  make  a  rule  that  a  teacher's  position 
shall  become  vacant  when  she  marries,  because  her  mar- 
riage is  not  a  matter  of  school  department  business. 

"There  is  another  basis  for  the  same  conclusion.  The 
law  prescribes  the  condition  upon  which  one  may  secure  a 
teacher's  certificate.  These  conditions  being  complied  with 
a  certificate  issues  which  entitles  the  holder  to  teach.  The 
Board  has  discretionary  power  to  say  who  shall  be  ap- 
pointed, but  it  cannot  make  a  rule  denying  married  women 
who  have  proper  certificates  the  right  to  teach  in  the 
schools  and  upon  such  grounds. base  their  refusal.  The 
Board  cannot  add  to  the  conditions  imposed  by  law. 
(Mitchell  vs.  Winnek,  117  Cal.,  520).  If  the  Board  cannot 
add  to  the  legal  requirements  for  admission  to  the  service 
as  a  teacher,  it  cannot  add  to  the  conditions  under  which 
it  may  dismiss  from  such  service." 

The  conclusion  above  reached  has  been  upheld  by  Judge 
Murasky  in  the  recent  case  of  Morrissey  vs.  The  Board  of 
Education,  No.  67,818,  which  directly  involved  the  validity 
of  the  anti-marriage  rule  herein  considered.  It  was  Judge 
Murasky's  opinion  also  that  such  rule  was  beyond  the 
power  of  the  Board. 

Respectfully, 

Franklin   K.   Lane. 
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Public  Streets.— Width  of  Hawthorne  Street. 

November  18,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  In  the  matter  of  the  city  disclaiming  in 
the  case  of  Bishop  vs.  the  City  and  County  of  San  Francisco, 
I  beg  leave  to  say  that  an  examination  of  the  abstract  and 
of  the  official  maps  of  the  city  shows  no  right,  title  or  in- 
terest on  the  part  of  the  city  to  the  property  involved.  The 
earlier  conveyances,  recited  in  the  abstract,  in  their  descrip- 
tions run  five  feet  less  from  Second  street  tb  Hawthorne 
than  do  the  later  descriptions.  This  might  indicate  that 
Hawthorne  street  was  originally  a  wider  street  than  fifty 
feet,  its  present  width.  There  is  no  evidence,  however,  of 
the  dedication  of  Hawthorne  street  as  a  wider  street  than 
fifty  feet.  Hawthorne  street  is  shown  on  the  Board  of  En- 
gineers' Block  Book  to  be  only  fifty  feet  in  width,  commenc- 
ing 387  feet  and  6  inches  southwesterly  from  Second  street. 
On  the  Tilton  Map  of  1899,  the  Humphries  Map  of  1870  and 
the  Engineers'  Map  of  1866,  Hawthorne  street  scales 
slightly  less  than  fifty  feet. 

As  the  block  book  and  maps  show  a  street  only  fifty 
feet  in  width,  and  as  there  is  no  evidence  of  a  dedication 
or  acceptance  of  a  street  wider  than  fifty  feet,  I  am  of  the 
opinion  that  the  city  has  no  right,  title  or  interest  in  the 
property  involved  in  the  case  of  Bishop  vs.  the  City  and 
County  of  San  Francisco  et  al.,  and  advise  that  a  disclaimer 
in  that  action  would  be  proper. 

Kespectfully, 

Franklin   K.    Lank, 
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Litigation. — Street  Assessment  Cases. 

November  22,  1901. 
The   Board   of   Supervisors. 

Gentlemen:  A  report  is  requested  ''as  to  whether  or 
not  a  dismissal  is  warranted  in  the  case  of  the  City  and 
County  vs.  Hamilton."  (See  Resolution  No.  1918).  This 
case  is  one  of  a  long  line  of  street  assessment  cases,  begun 
by  the  city  in  1876,  in  which  the  city  never  recovered  any 
of  the  asessements  sued  on,  all  of  the  tried  cases  having 
been  decided  adversely  to  the  city  by  the  District  Court 
then  in  existence.  As  many  of  the  cases  have  never  been 
brought  to  judgment  they  serve  but  to  create  a  lien  upon 
the  property  and  compel  the  owners  whenever  they  wish 
to  sell  their  property  to  appeal  to  the  courts  for  dismissal. 
The  defendants  are  entitled  to  dismissals  without  asking 
the  city's  leave,  because  of  a  failure  to  prosecute  for 
twenty  years  or  more.  None  of  the  papers  in  these  cases 
are  in  this  oflSce,  but  a  record  has  been  kept  of  their  his- 
tory. As  to  the  Hamilton  case,  to  which  your  resolution 
refers,  the  books  of  this  office  show  that  judgment  was 
given  in  favor  of  the  defendant  Hamilton  on  December  3, 
1878,  findings  being  filed  January  24,  1879.  Examination 
in  the  office  of  the  County  Clerk,  however,  fails  to  dis- 
close any  record  of  such  judgment.  I  advise  that  a  dis- 
missal be  authorized  in  this  case. 

Respectfully, 

Franklin   K.    Lane. 
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Municipal  Funds. — Budget  Appropriation  for  "Water  for  Munic- 
ipal Purposes."  —  Monthly  Demands  in  Excess  of  Funds 
Available. 

Novemler  22,  1901. 
The  Board  of  Supervisors. 

Gentlemen:  I  beg  to  acknowledge  receipt  of  Resolution 
No.  1982,  by  which  an  opinion  is  requested  *'as  to  whether 
the  Board  can  allow  a  greater  sum  than  one-twelfth  of 
115,000  for  water  furnished  public  buildings  for  any  one 
month,  the  said  sum  of  $15,000  being  the  amount  intended 
to  be  allowed  for  water  for  public  buildings.'' 

The  intention  to  allow  but  $15,000  for  water  for  public 
buildings  is  not  expressed  in  the  budget  but  arises  from  the 
following  facts  as  presented  in  the  above  cited  resolution 
of  your  Board:  The  Water  Ordinance,  so  called,  fixing  water 
rates  for  the  fiscal  year  ending  June  30,  1902,  established 
the  sum  of  |80,000  as  the  amount  which  the  city  should  pay 
for  water  taken  from  hydrants  by  the  city,  but  said  ordin- 
ance did  not  specify  the  amount  that  was  to  be  allowed  for 
public  buildings.  The  subsequent  budget  for  the  year 
1901-2  appropriated  the  sum  of  |95,000  for  water  "for  mu- 
nicipal purposes."  Subtracting  the  $80,000  set  apart  by 
the  Water  Ordinance  for  hydrants  from  the  total  appropria- 
tion of  $95,000  made  in  the  budget  for  water  for  municipal 
purposes,  there  remains  the  sum  of  $15,000  which,  accord- 
ing to  your  resolution,  is  the  amount  "intended  to  be  al- 
lowed for  water  for  public  buildings."  The  Spring  Valley 
Water  Works,  however,  has  presented  no  bills  during  the 
fiscal  year  for  water  furnished  through  hydrants,  but  has 
presented  demands  for  water  furnished  public  buildings, 
the  September  bill  amounting  to  the  sum  of  $2,318.70, 
which  sum  exceeds  one-twelfth  of  $15,000.  Then  the  ques- 
tion arises — may  the  Board  of  Supervisors  legally  expend 
more  than  $1,250,  one-twelfth  of  $15,000,  each  month  during 
this  fiscal  year  for  water  used  in  public  buildings? 

The  Charter  does  not  permit  the  expenditure  of  more 


559 

than  one-twelfth  of  a  yearly  appropriation  during  each 
month.  This  is  one  of  the  most  clearly  declared  provisions 
in  the  entire  instrument.  And  its  purpose  is  manifestly 
dual,  to  make  entirely  certain  and  secure  the  payment  of 
those  who  contract  with  the  city  for  the  sale  of  supplies  and 
to  safeguard  the  city  itself  against  extravagance  during  the 
earlier  months  of  the  fiscal  year  and  a  consequent  deficit  or 
a  hampered  and  embarrassed  government  during  the  clos- 
ing months  of  the  year.  Therefore  it  is  said  in  Section  9  of 
Chapter  I  of  Article  III:  ''It  shall  not  be  lawful  for  the 
Supervisors,  or  for  any  board,  department,  officer  or  auth- 
ority having  power  to  incur,  authorize  or  contract  liabili- 
ties against  the  treasury,  to  incur,  authorize,  allow,  contract 
for,  pay  or  render  payable  in  the  present  or  future,  in  any 
one  month,  any  expenditure,  demand  or  demands,  against 
any  appropriation,  which,  taken  with  all  other  expenditures, 
indebtedness  or  liability  made  or  incurred  up  to  the  time  in 
such  month  of  making  or  incurring  the  same,  shall  exceed 
one-twelfth  part  of  the  amount  of  the  appropriation  for 
the  fiscal  year." 

If  the  Board  should  act  upon  the  assumption  that  the 
entire  |95,000,  or  any  portion  thereof  in  excess  of  $15,000 
is  available  for  the  payment  of  water  used  in  public  build- 
ings, the  appropriation  could  be  thus  exhausted  and  there 
might  be  nothing  left  with  which  to  pay  for  hydrant 
service.  To  be  sure,  the  budget  does  not  state,  as  it  should, 
that  $80,000  was  set  apart  for  hydrant  service,  and  there  is 
nothing  in  the  budget  itself  limiting  the  use  which  can  be 
made  of  this  appropriation  further  than  that  it  must  be  ex- 
pended for  "water  for  municipal  purposes."  Nevertheless, 
in  view  of  the  express  declaration  in  your  resolution  that 
it  was  your  intention  to  allow  but  $15,000  for  public  build- 
ing service,  and  in  view,  further,  of  the  fact  that  in  your 
Water  Ordinance  the  board  fixed  $80,000  as  a  flat  amount 
payable  for  hydrant  service,  it  would  certainly  be  unwise 
to  permit  the  Spring  Valley  Water  Works  to  receive  more 
for  water  for  public  buildings  than  you  had  intended  to 
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allow,  and  thus  deplete  the  fund  from  which  alone  can  be 
paid  the  |80,000  fixed  by  your  Board  as  a  just  and  equitable 
return  for  water  used  from  hydrants. 

It  is  the  general  rule,  no  doubt,  that  the  budget  speaks 
for  itself,  that  its  recitals  alone  are  binding  as  to  the 
purposes  for  which  its  appropriations  may  be  used.  But 
where,  as  in  this  case,  the  Board  of  Supervisors,  acting  in 
accordance  with  the  mandate  of  the  Constitution  of  the 
state,  has  fixed  an  amount  for  a  certain  service  which  the 
city  requires,  and  has  later  made  an  appropriation  in  words 
broad  enough  to  include  such  service  and  in  amount  large 
enough  to  pay  therefor,  I  would  not  advise  that  the  budget 
alone  should  be  regarded.  The  board  must  proceed  in  the 
present  instance  upon  the  theory  that  it  has  provided  a 
suflBciently  large  fund  for  the  payment  of  all  water  service 
rendered  the  city,  and  it  must  also  hold  inviolate  a  suf- 
ficient portion  of  its  water  appropriation  to  pay  the  amount 
it  has  fixed  for  hydrant  service.  The  Spring  Valley  Water 
Works  should  not  be  permitted  to  draw  for  public  build- 
ing service  a  single  dollar  which  the  city  requires  to  pay 
for  hydrant  service.  Nor  should  the  city  expend  more 
than  one-twelfth  of  the  amount  available  for  public  building 
service  in  any  one  month.  There  is  one  practical  solution 
for  the  situation,  namely,  to  so  reduce  the  amount  of  water 
used  in  public  buildings  as  to  bring  the  monthly  bills 
within  the  available  monthly  allowance.  If  this  is  not 
done  either  the  one-twelfth  provision  of  the  Charter  must 
be  violated  or  the  city  must  refuse  to  recognize  its  obliga- 
tion to  pay  the  full  |80,000  which  it  has  fixed  for  hydrant 
service. 

Respectfully, 

Franklin   K.   Lane. 
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Public  Utilities  and  Improvements. — Consideration  of  Various 
Bills  Looking  to  the  Acquisition  or  Construction  of  Water 
Works,  Street  Railways,  Parks,  Hospital,  Sewers,  etc. 

November  25,  1901. 
The   Board   of   Supervisors. 

Gentlemen:  By  your  Resolution  No.  2042  the  City  At- 
torney's opinion  is  requested  "on  or  before  Monday,  Nov. 
25,  as  to  the  regularity  and  sufficiency  of  proceedings  in  the 
matter  of  the  acquisition  of  water  works  so  far  taken;  and 
also  of  street  railways  and  other  public  improvements." 

Accompanying  the  copy  of  said  resolution  which  was  for- 
warded to  me  on  November  20th  you  have  furnished  the 
data  upon  which  the  opinion  is  to  be  based,  namely :  Reso- 
lutions Nos.  1984,  2007,  2008,  2009,  2010;  Bills  Nos.  507,  508, 
510;  two  communications  from  the  Board  of  Public  Works 
dated  November  11,  1901,  one  respecting  Sewerage  System, 
and  the  other  concerning  school  houses;  two  communica- 
tions from  the  Board  of  Public  Works,  dated  November  18, 
1901,  one  relating  to  a  hospital,  and  the  other  to  an  appraisal 
of  certain  real  estate  available  for  library,  park  and  other 
purposes;  report  of  City  Engineer  on  projected  city  street 
railroad;  also  report  of  Mr.  Stutt  on  same  subject. 

I  will  very  briefly  refer  to  each  of  the  foregoing  in  the 
order  above  recited.  Time  will  not  permit  of  a  more  ex- 
tended review  before  your  meeting  on  November  25. 

1.  Resolutions  Nos.  1984,  2007,  2008,  2009,  2010;  each 
and  all  are  sufficient  as  directions  to  the  Board  of  Public 
Works  to  furnish  plans  and  estimates  for  the  various  im- 
provements referred  to  therein.  The  recitals  contained  in 
the  resolutions  relating  to  matters  other  than  the  mere  fur- 
nishing of  such  plans  and  estimates,  being  unnecessary, 
are  surplusage  and  need  not  be  noticed.  Assuming  that 
these  resolutions  contain  correct  descriptions  of  the  real 
estate  and  other  items  as  actually  considered  by  your  board 
— which  I  have  no  means  of  verifying — I  consider  the  reso- 
lutions legally  sufficient. 
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2.  Bill  No.  507  is  concerned  with  the  acquisition  of  water 
works.  It  recites,  among  other  things,  the  following, 
namely:  (a.)  That  your  board  has  "solicited  and  consid- 
ered offers  for  the  sale  to  the  city  and  county  of  existing 
water  works  as  provided  in  Sec.  2  of  Art.  XI  of  the  Char- 
ter." (b.)  That  the  Visitacion  Water  Company  has  not 
sufficient  water,  (c.)  That  the  Spring  Valley  Water  Works 
has  refused  to  offer  its  property  for  sale. 

Whether  all  or  any  of  these  recitals  are  true,  or  the 
proceedings  in  such  behalf  regular,  I  have  no  means  at  hand 
of  determining.  In  case  you  desire  an  opinion  on  such 
matters,  kindly  advise  me  and  forward  such  data  as  may  be 
within  your  control  bearing  upon  those  subjects. 

I  would  also  suggest,  in  view  of  the  language  of  Sec.  2 
of  Art.  XII  of  the  Charter,  that  the  recitals  in  such  a  bill 
contain  a  statement  to  the  effect  that  your  board  has  so- 
licited and  considered  such  offers  of  all  existing  utilities  of 
the  kind  mentioned,  and  recite  the  result  of  such  solicita- 
tion. 

The  bill  also  states  that  the  plans  referred  to  therein  for 
furnishing  water  from  the  Tuolumme  River  "are  the  ones 
to  be  submitted  to  the  people  for  their  approval."  I 
assume  that  there  is  but  one  general  plan,  and  that  no 
question  of  presenting  to  the  voters  various  alternatives  is 
contemplated.  In  case  this  assumption  is  not  correct  kindly 
advise  me,  as  the  proposition  whether  several  alternative 
plans  may  be  so  presented  is  one  deserving  of  careful  con- 
sideration and  is  not  to  be  passed  upon  off-hand  at  this 
time.  For  these  reasons  I  believe  it  would  be  advisable  to 
proceed  no  further  under  this  bill. 

3.  Bill  No.  508  deals  with  a  municipal  street  railroad 
system.  It  recites  that  "the  plans  and  estimates  of  the 
cost  of  reconstructing  the  Geary  Street  Railroad  and  con- 
structing the  extensions  thereof  as  planned  by  the  City 
Engineer  with  the  exception  of  unessential  changes  in  the 
route  suggested,  are  hereby  selected  as  the  ones  to  be  sub- 
mitted to  the  people  for  their  approval."    In  the  clear  and 
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comprehensive  report  of  the  City  Engineer  there  are  six 
different  ''projects"  separately  and  distinctly  set  forth  with 
a  separate  estimate  for  each,  the  estimates  of  the  different 
schemes  varying  as  much  as  |700,000.  The  bill  does  not 
state  which  of  these  six  is  the  one  selected.  If  it  was  your 
intention  not  to  select  one,  but  to  submit  all,  if  possible, 
to  the  electors,  I  make  the  same  suggestion  as  just  made 
regarding  the  water  works  bill,  namely,  that  the  matter  be 
submitted  to  me  for  consideration  whether  such  a  course  is 
possible.  My  present  inclination  is  toward  the  belief  that 
such  a  course,  not  being  distinctly  warranted  by  the  Char- 
ter, would  be  unsafe.  If  but  one  plan  is  to  be  submitted,  it 
would  be  advisable  to  designate  that  one  in  the  bill. 

I  would  also  suggest  that  if  by  the  language  "the  Geary 
Street  Kailroad  and  ...  the  extension  thereof  as 
planned  by  the  City  Engineer"— you  mean  one  of  the  six 
entire  projects  set  forth  in  the  report  mentioned,  it  would 
be  advisable  to  use  more  comprehensive  language,  inas- 
much as  the  railroads  planned  comprise  15.64  miles  of  track 
while  the  Geary  Street  road  extends  some  3  1-3  miles  only, 
the  balance  being  new  road  which,  moreover,  can  not  prop- 
erly be  termed  "extensions"  of  that  road  as  it  includes  a 
route  from  the  Presidio  to  the  Potrero  at  right  angles  to  the 
Geary  street  system.  For  the  reasons  mentioned  I  consider 
this  bill  informal  and  insufficient. 

Referring  generally  to  the  two  bills  last  mentioned,  which 
concern  the  acquisition  of  public  utilities,  it  may  be  well 
to  say  that  these  matters  cannot  be  submitted  at  the  same 
election  as  the  question  of  bonds  for  public  improvements. 
Neither  in  my  estimation,  can  both  of  the  public  utility 
questions  be  submitted  together,  but  it  seems  from  Section 
7  of  Article  XII  of  the  Charter  that  each  must  be  submitted 
at  a  separate  election  embracing  only  one  utility. 

4.  Bill  No.  510  was  designed  to  become  the  first  ordi- 
nance  necessary  in  the  matter  of  acquiring  public  improve- 
ments. It  declares  that  the  public  interest  and  necessity 
demand  the  various  improvements  (not  public  utilities)  con- 
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templated,  and  that  their  cost,  in  addition  toother  expenses, 
will  exceed  the  income  and  revenue  of  the  municipality  for 
any  one  year.  The  general  form  and  scope  of  the  bill  is 
sufficient,  I  think,  but  there  is  at  least  one  omission,  and 
there  are  several  apparent  irregularities,  being  inconsis- 
tencies between  the  plans  and  estimates  furnished  and  the 
bill,  to  which  I  invite  your  attention.  The  omission  re- 
ferred to  is  in  Section  13.  After  the  last  word  of  the  sec- 
tion, as  it  now  stands,  namely,  "Commencement,"  should 
be  added  these  or  similar  words — "are  necessary  and  proper 
to  be  acquired  by  said  city  and  county  for  the  public  park 
purposes  last  above  mentioned."  Without  such  conclusion 
the  section  is  incomplete.  The  apparent  irregularities  re- 
ferred to  appear,  from  comparison  between  the  estimates 
furnished  at  your  request  and  the  said  bill,  namely:  (1).  In 
the  estimates  nearly  |70,000  is  provided  for  repairs  to  ex- 
isting school  buildings.  No  provision  is  made  in  the  bill 
for  this  purpose  at  all.  I  am  unable  to  tell  whether  your 
board  later  decided  not  to  include  such  repairs  in  the  bond- 
ing proposition,  or  whether  the  item  was  inadvertently 
omitted  from  the  bill.  (2).  In  the  same  connection  note 
that  the  estimates  provide  for  at  least  six  new  lots  of  land 
for  school  purposes,  while  the  bill  mentions  but  one.  And, 
speaking  generally  of  the  proposed  new  school  houses  and 
new  school  lots,  it  seems  to  me  that  it  would  be  wise  to  set 
out  at  length  in  the  bill  the  several  schools  (known  now 
by  familiar  names)  for  which  it  is  desired  to  build  new 
structures,  and  in  the  instances  of  new  schools  on  lots  to 
be  purchased,  at  least  the  general  district  in  which  they  are 
to  be  located,  likewise  the  names  of  the  school  buildings  to 
be  added  to  or  repaired. 

5.  The  letter  from  the  Board  of  Public  Works  dated 
November  11,  1901,  and  the  accompanying  report  of  the 
City  Engineer  in  the  matter  of  a  sewer  system  are  regular 
and  sufficient  from  a  legal  standpoint. 

6.  The  communication  from  the  Board  of  Public  Works 
dated  November  11,  1901,  and  relating  to  plans  and  esti- 
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mates  for  school  houses  and  lots,  consists  entirely  of  a 
recital  therein  of  the  fact  that  the  Board  of  Education  had 
filed  with  them  certain  plans  and  estimates  and  summar- 
ization of  those  estimates  without  endorsement  or  any  ap- 
proval or  adoption  by  the  Board  of  Public  Works  whatever. 
School  houses  and  lots  are  included  together  in  one  lump 
sum,  while,  in  my  judgment,  the  lot  should  bear  its  own 
estimate  of  cost  separate  from  that  of  the  building.  In  ad- 
dition to  these  matters  there  exist  the  inconsistencies  be- 
tween the  said  estimates  and  the  bill  No.  510,  already 
pointed  out,  to  which  your  attention  is  called.  I  think  a 
more  detailed  report,  in  which  the  correctness  of  the  esti- 
mates furnished  was  directly  vouched  for  by  the  Board  of 
Public  Works,  would  be  advisable. 

7.  The  communication  from  the  Board  of  Public  Works 
dated  November  18,  1901,  which  is  an  estimate  for  a  pro- 
posed hospital,  appears  to  be  legally  suflScient.  The  same  is 
true  of  thTB  second  communication  of  same  date  and  con- 
sisting of  appraisals  of  various  parcels  of  real  estate. 

8.  The  reports  of  the  City  Engineer  and  of  Mr.  Stutt 
regarding  the  proposed  street  railways  raise  no  legal  ques- 
tion. They  appear  to  be  regular  and  sufficient,  and  so  far 
as  I  am  able  to  judge,  both  clear  and  comprehensive. 

9.  In  those  proceedings  which  are  herein  deemed  in- 
sufficient, I  do  not  mean  to  say  that  there  are  not  other  and 
additional  defects.  Those  defects  pointed  out  are  such 
only  as  I  have  been  able  to  discover  upon  a  necessarily 
hasty  examination. 

10.  It  appears  from  the  foregoing  that  neither  of  the 
public  utility  measures  nor  those  concerned  with  im- 
provements generally  are  in  a  condition  to  proceed  at  the 
present  time. 

Respectfully, 

Franklin   K.   Lane. 
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Police  Department. — Power  of  Board  of  Police  Commissioners 
to  Permit  a  Resignation  From  the  Department  Which  Had 
Been  Accepted  by  a  Previous  Board  to  be  Now  Withdrawn. 

Xovember  £7,  1901. 
The  Board  of  Police  Commissioners. 

Gentlemen:  Under  date  of  October  2,  1901,  your  Board 
has  submitted  for  my  opinion  the  question  whether  the 
present  Board  of  Police  Commissioners  may  "permit  an  ex- 
officer  to  withdraw  his  resignation  that  had  been  pre- 
viously submitted  and  accepted  by  a  former  Board?" 

I  know  of  no  ground  whatever  upon  which  permission 
could  at  this  time  be  given  to  wit^jdraw  a  resignation  ac- 
cepted by  your  predecessors  in  office.  A  member  of  the 
force,  upon  presenting  his  resignation,  and  the  same  being 
accepteii.  ceases  to  be  a  member  of  the  l>epartment,  and 
your  Board  has  no  power  to  annul  the  acceptance  or  permit 
the  withdrawal  of  the  resignation,  which  would  be  tanta- 
mount to  reinstatement  on  the  force.  There  is  no  question 
as  to  the  power  of  your  predecessors  to  accept  a  resignation 
from  the  department,  and  such  acceptance  must  be  regarded 
as  final. 

Respectfully, 

Franklin    K.    Lane. 


Public  Streets. — As  to  the  Dedication  of  a  Street  or  Alley  Run- 
ning Northerly  from  Jackson  Street  in  the  Block  Bounded  by 
Maple,   Cherry  and  Jackson  Streets. 

December  2,  1901. 
The    Board   of   Supervisors. 

Gentlemen  :  I  find  upon  examination  of  the  records  and 
official  maps  that  the  city  has  no  claim  to  or  interest  in  an 
alleged  street  35  feet  wide,  running  from  the  northerly  line 
of  Jackson  street  northerly  122  feet  in  block  S42,  bounded 
by  Maple.  Cherry  and  Jackson  streets. 
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No  oflBcial  map  shows  any  street,  alley  or  cul  de  sac 
running  through  or  into  said  block,  nor  is  there  any  resolu- 
tion or  ordinance  of  record  in  the  office  of  the  Board  of  Su- 
pervisors showing  the  acceptance  of  any  such  highway 
by  the  city.  It  appears  that  in  1809  C.  F.  Hamilton  and 
Monroe  Greenwood,  the  then  owners  of  block  842,  caused 
to  be  made  a  map  designated  and  known  as  the  map  of  the 
Presidio  View  Homestead  Association,  in  which  there  was 
indicated  a  cvl  de  sac,  marked  "street,"  running  into  said 
block  842  for  a  distance  of  122  feet.  The  said  map  was  filed 
with  the  Recorder  in  1875.  In  March,  1888,  an  amended 
map  of  the  Presidio  View  Homstead  Association  was  filed 
at  the  request  of  (he  owners  of  block  842,  namely,  Monroe 
Greenwood  and  Maggie  J.  Gallagher.  Upon  this  amended 
map  there  is  no  so-called  or  designated  '^street"  or  cul  de  sac 
running  into  said  block.  I  have  made  such  examination 
into  the  facts  as  justifies  the  statement  that  no  street  or 
highway  has  ever  in  fact  existed  and  been  used  in  such 
block  842.  and  the  city  has  never  acted  upon  the  presump- 
tion that  such  street  did  exist,  so  far  as  I  have  been  able 
to  learn  from  the  records  of  the  city.  The  property  has 
always  been  assessed  as  private  property,  and  the  field 
maps  of  the  Assessor  from  1870  to  1001  show  the  whole  of 
said  block  to  be  private  property.  From  these  facts  it 
appears  that  an  ofFf^r  to  dedicate  said  ''street"  was  at  one 
time  made  by  the  filing  of  the  original  map  of  the  Presidio 
View  Homestead  Association,  but  that  there  never  has 
been  an  acceptance  by  the  city  of  such  offer  to  dedicate 
and  that  the  city,  on  the  contrary,  has  shown  its  purpose 
to  regard  this  property  as  private  property. 

To  constitute  a  dedication  of  land  there  must  be  a  mani- 
festation of  the  owner's  intent  to  dedicate  it  to  a  public  use, 
and  an  acceptance  and  use  by  the  public  for  the  purpose  in- 
tended and  manifested  by  the  owner.  (Spaulding  vs.  Brad- 
ley, 79  Cal.,  449.) 

To  constitute  valid  and  complete  dedication  of  land  for  a 
street  there  must  be  an  intention  by  the  owner,  clearly  in- 
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dicated  by  his  words  or  acts,  to  dedicate  the  land  to  the 
public  use,  and  an  acceptance  by  the  public  of  the  dedi- 
cation.   (San  Francisco  vs.  Canavan,  42  Cal.,  541.) 

To  constitute  a  valid  dedication  of  a  street  the  animus 
dedicandi  must  be  clearly  indicated  by  unequivocal  acts,  and 
there  must  be  an  acceptance  by  the  public  before  revoca- 
tion of  the  offer  of  dedication,  which  may  be  revoked  at 
any  time  prior  to  a  public  use.  (City  of  Eureka  vs.  Croghan, 
81  Cal.,  524.) 

An  offer  to  dedicate  land  to  public  use  may  be  revoked 
by  the  owner  at  any  time  before  it  has  been  accepted  by 
the  public.  (People  ex  rel.  Howland  vs.  Dreher,  101  Cal., 
271.) 

The  making  and  filing  of  a  map  designating  certain 
streets  therein,  is  only  an  offer  to  dedicate  such  streets  to 
the  public,  and  unless  the  offer  is  accepted  by  the  public 
within  a  reasonable  time,  the  owner  may  resume  possession 
and  control  of  the  property  and  thereby  revoke  his  offer. 
(Niles  vs.  City  of  Los  Angeles,  125  Cal.,  572.) 

Respectfully, 

Franklin   K.   Lane. 


Railroads. — Whether  the  Charter  Permits  the  Laying  Down  of 
Railway  Tracks  and  the  Running  of  Railway  Cars  Over  the 
Streets  of  the  City. — Temporary  Tracks.— Spur  Tracks. 

December  3,  1901. 
The   Board   op   Supervisors. 

Gentlemen:  I  have  received  from  your  committee  on 
Charter  amendments  a  request  as  to  ''whether  Sub.  3, 
Section  1,  Chap.  II,  Art.  II  of  the  Charter  does  not  prohibit 
the  granting  of  any  permit  by  the  Board  of  Supervisors 
for  the  laying  down  of  railway  tracks  and  running  cars  over 
the  streets  of  this  city  for  any  purpose  other  than  that 
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specified  in  the  section,  and  particularly  whether  it  does  not 
prohibit  the  granting  of  permits  for  spur  tracks." 

The  section  referred  to  reads  as  follows:  "The  Super- 
visors shall  have  power  to  permit  the  laying  down  of  rail- 
road tracks  and  running  cars  thereon  along  any  street  or 
portion  of  a  street,  for  the  the  sole  purpose  of  excavating 
and  filling  in  a  street  or  portion  of  a  street  or  the  adjoining 
land,  for  such  limited  time  as  may  be  necessary  for  such 
purpose  and  no  longer.  Such  tracks  must  be  laid  level 
with  the  street  and  must  be  operated  under  such  restric- 
tions as  not  to  interfere  with  the  use  of  such  streets  by 
the  public." 

The  language  of  the  Charter  is  nowhere  as  clear  and 
explicit  respecting  the  granting  of  franchises  to  railroads  as 
it  should  be,  but  I  do  not  give  the  section  quoted  the  in- 
terpretation suggested  as  possible  by  your  committee.  It 
seems  to  me  that  its  purpose  was  to  give  authority  to  the 
Superisors  to  permit  a  temporary  use  of  the  streets  by  rail- 
roads which  had  no  other  purpose  than  to  carry  dirt  for  the 
filling  in  of  a  street  or  adjoining  land.  If  a  contractor  or  a 
property  owner  wishes  to  excavate  at  one  point  and  fill  in 
at  another  he  may  be  allowed  the  privilege  of  the  streets 
and  construct  and  operate  a  railroad  thereon,  but  such 
privilege  does  not  carry  with  it  the  right  to  use  such  rail- 
road for  any  other  than  this  one  purpose,  and  the  privilege 
expires  when  the  necessity  for  its  exercise  for  this  purpose 
is  at  an  end. 

The  word  ''sole"  as  used  in  this  section  is  not  intended, 
in  my  judgment,  to  delimit  the  purposes  for  which  rail- 
roads upon  streets  may  be  used,  nor  is  it  intended  to  deny 
the  use  of  the  streets  to  any  railroads  other  than  the  tem- 
porary dirt-hauling  kind  with  which  the  section  deals;  it 
is  used  to  emphasize  the  nature  and  character  of  the 
railroad  which  it  was  intended  that  one  section  should 
govern,  and  to  which  solely  it  should  apply. 

The  power  to  grant  the  privilege  of  laying  spur  tracks 
may  be  derived  from  the  general  grant  found  in  Subdivision 
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2  of  Section  1,  Chap.  II,  Art.  II,  the  power  to  "control  for 
any  and  every  purpose  the  use  of  the  streets,"  or  it  might 
flow  as  an  incident  from  the  general  power  to  grant  the 
use  of  the  streets  for  railroad  purposes.  The  question 
arose  over  a  year  ago  whether,  under  the  Charter,  a  rail- 
road franchise  could  be  granted  to  any  railroad  which  did 
not  have  fifty  miles  of  road  built  and  in  operation,  it  being 
the  contention  then  that  the  Charter  only  permitted  the 
use  of  the  streets  to  such  a  railroad  under  Subdivision  28  of 
the  above  Section.  But  I  then  held  adversely  to  such  con- 
tention. 

Respectfully, 

Franklin   K.    Lane. 


Police  Officers. — Power  of  Dismissal. — Whether  Vested  in  Board 
of  Police  Commissioners  or  Board  of  Civil  Service  Commis- 
sioners. 

December  3,  1901. 
The  Board  of  Civil  Service  Commissioners. 

Gentlemen:  I  am  in  receipt  of  your  favor  of  November 
12,  1901,  presenting  the  following  questions:  "(1.)  Are 
the  members  of  the  Police  Department  who  came  in  under 
the  Charter  without  examination  subje.ct  to  and  protected 
by  the  provisions  of  Article  XIII  (Civil  Service)  of  the 
Charter?  (2.)  Have  the  Police  Commission  authority  to 
dismiss  members  of  the  Police  Department  without  the  ap- 
proval of  the  Civil  Service  Commissioners,  as  provided  in 
Section  12,  Article  XIII,  of  the  Charter?" 

There  is,  in  my  opinion,  no  distinction  to  be  made  be- 
tween members  of  the  Police  Department  who  have  become 
such  since  the  Charter  went  into  effect  and  those  who  were 
in  the  Department  before  that  time.  The  law  that  governs 
one  class  governs  both.  The  protection  given  to  those  who 
have  been  appointed  under  Civil  Service  is  no  greater  than 
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that  given  those  who  were  carried  over  into  the  new  gov- 
ernment by  virtue  of  good  standing  in  the  Department  at 
the  time  when  the  Charter  went  into  effect.  I  find  no  evi- 
dence in  the  Charter  of  any  intention  to  subject  one  class  of 
members  to  any  peculiar  and  distinctive  form  of  control. 

But  this  is  not  conclusive  as  to  your  first  question,  for  it 
still  leaves  unanswered  the  query,  How  far  does  the  Article 
on  Civil  Service  govern  the  Police  Department?  And  here- 
in will  be  found  the  reply  to  your  second  question. 

Section  2  of  the  Article  on  Civil  Service  (Art.  XIII)  de- 
clares that  the  provisions  of  said  Article  shall  apply  to  the 
great  body  of  municipal  officers,  naming  them,  and  among 
these  ''the  Police  Department."  And  in  the  same  section  it 
is  made  mandatory  upon  all  boards  to  make  appointments 
of  "deputies,  clerks,  stenographers,  or  employees  in  any  of 
the  departments  of  the  city  and  county  mentioned  in  this 
section"  in  conformity  with  the  provisions  of  the  Article  on 
Civil  Service.  So  far  as  appointments  are  concerned,  there 
is  nothing  in  the  Article  on  the  Police  Department  that  in 
any  way  conflicts  with  the  above  provisions.  But  in  con- 
firmation thereof  Chapter  IX  of  the  Police  Article  expressly 
requires  that  "all  appointments  and  promotions  made  after 
the  Charter  shall  go  into  effect  shall  be  subject  to  and 
governed  by  Article  XIII  of  this  Charter."  Therefore,  in 
the  appointment  of  new  members  of  the  force  the  provi- 
sions of  the  Civil  Service  Article  must  govern. 

It  is  true  that  Section  12  of  the  Civil  Service  Article  says 
that  "no  deputy,  clerk  or  employee  in  the  classified  Civil  Ser- 
vice of  the  City  and  County  who  shall  have  been  appointed 
under  such  rules,  shall  be  removed  or  discharged  except  for 
cause,  upon  written  charges  and  after  an  opportunity  to  be 
heard  in  his  own  defense,"  and  that  such  charges  shall  be 
heard  before  the  Civil  Service  Commissioners,  or  some 
officer  or  Board  appointed  by  said  Board,  and  the  finding  of 
the  Commissioners  shall  be  enforced  by  the  appointing 
officer  or  Board.  It  is,  I  presume,  from  this  section  that  the 
distinction  has  suggested  itself  between  those  members  of 
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the  department  who  held  over  and  the  new  appointees  un- 
der Civil  Service,  for  the  language  of  Section  12  makes  it 
apply  only  to  those  "who  shall  have  been  appointed  under 
Civil  Service  rules."  As  to  these,  the  Civil  Service  Com- 
missioners claim,  I  infer,  that  they  are  not  subject  to  dis- 
missal except  upon  a  finding  by  the  Civil  Service  Commis- 
sioners. And  this  would  be  so,  but  for  a  specific  provision 
found  in  the  article  on  the  Police  Department  which  makes 
it  the  business  of  the  Police  Commissioners,  and  not  of 
the  Civil  Service  Commissioners,  to  pass  upon  the  truth  or 
falsity  of  charges  against  members  of  the  force. 

"No  member  of  the  Department,"  so  reads  the  Police  Ar- 
ticle (Sec.  3,  Chap.  VII,  Art.  VIII),  "shall  be  subject  to 
dismissal  for  any  cause,  or  to  punishment  for  any  breach  of 
duty  or  misconduct  therein,  except  after  a  fair  and  impar- 
tial trial  before  the  Commissioners,  upon  a  verified  com- 
plaint filed  with  the  Board  setting  forth  specifically  the 
acts  complained  of,  and  after  such  reasonable  notice  to  him 
of  the  time  and  place  of  hearing  as  the  Board  may  by  rule 
prescribe.  The  accused  shall  be  entitled  upon  such  hear- 
ing to  appear  personally  and  by  counsel;  to  have  a  public 
trial ;  and  to  secure  and  enforce  free  of  expense  to  him  the 
attendance  of  all  witnesses  necessary  for  his  defense." 

Here,  then,  in  the  article  on  the  Police  Department,  in 
a  chapter  headed,  "Promotions,  Suspensions,  Dismissals 
and  Disratements,"  we  have  a  section  outlining  minutely 
the  details  of  the  procedure  governing  dismissals  and  pun- 
ishments for  misconduct  in  the  department,  and  therein 
the  whole  matter  is  left  with  the  Police  Commissioners. 
Comparison  of  this  section  with  that  above  quoted  from  the 
Civil  Service  Article,  governing  dismissals  generally, 
shows  how  careful  the  Charter-makers  were  to  hedge  about 
the  members  of  the  Police  Department  and  protect  them 
against  possible  passion  or  prejudice  of  the  Police  Commis- 
sioners by  insuring  them  a  public  trial  upon  verified 
charges,  and  the  free  attendance  of  witnesses  for  their  de- 
fense.   All  of  these  safeguards  against  injustice  and  hasty 
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action  are  not  vouchsafed  to  other  departments  under 
Civil  Service.  To  hold  that  the  members  of  the  Police 
Department  are  subject,  in  the  matter  of  dismissals,  to  the 
Civil  Service  Commission,  would  be  to  deprive  the  mem- 
bers of  the  Department  of  these  manifest  advantages. 

Either  the  Civil  Service  Article  must  govern  and  the 
Police  Article  be  entirely  ignored,  or  the  specific  provisions 
of  the  Police  Article  must  be  upheld  and  the  general  provi- 
sion of  the  Civil  Service  Article  be  held  inapplicable  as  to 
this  Department. 

I  have  no  doubt  whatever  as  to  the  intention  of  the  Free- 
holders. They  opened  the  Article  on  the  Police  Department 
by  saying  that  all  members  thereof  "shall  hold  office  during 
good  behavior,  subject  to  the  provisions  hereinafter  set 
forth  relating  to  promotions,  suspensions,  dismissals  and 
disratements,"  (Sec.  2,  Chap.  I,  Art.  VIII).  Then  in  Chap- 
ter III  they  give  the  Board  power  to  appoint,  promote,  dis- 
miss, etc.,  "in  the  manner  hereinafter  provided."  The  man- 
ner provided  for  appointments  and  promotions  is  the  Civil 
Service  method, — appointment  and  promotion  upon  ascer- 
tained merit.  The  manner  provided  for  dismissals  is  the 
Civil  Service  method — dismissal  only  upon  charges  filed  and 
after  a  hearing.  Here  is  a  complete  adoption  of  the  Civil 
Service  scheme;  entrance  into  the  Department  and  promo- 
tion therein  to  be  under  the  control  of  the  Board  of  Civil 
Service  Commissioners;  dismissal  from  the  Department  and 
discipline  therein  to  be  under  the  control  of  the  Board  of 
Police  Commissioners. 

It  does  not  follow  in  the  least  because  the  Civil  Service 
Commission  does  not  pass  upon  the  charges  filed  against 
police  officers  that  there  was  an  abandonment  of  the  Civil 
Service  idea  by  those  who  framed  the  Charter.  The  Free- 
holders evidently  regarded  the  Board  of  Civil  Service  Com- 
missioners as  the  body  best  fitted  to  conduct  examinations, 
and  the  Board  of  Police  Commissioners  as  the  body  most 
competent  to  pass  upon  charges  of  misconduct. 

To  answer  your  questions  directly,  I  reply  (1)  that  the 
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members  of  the  Police  Department  who  came  in  under  the 
Charter  are  subjected  to  and  protected  by  the  provisions 
of  Article  XIII  of  the  Charter,  where  such  provisions  are 
not  in  conflict  with  the  positive  provisions  of  Article  VIII; 
and  (2)  that  the  Police  Commissioners  have  authority  to 
dismiss  members  of  the  Police  Department  without  the  ap- 
proval of  the  Civil  Service  Commissioners,  inasmuch  as  the 
Charter  provides  a  special  and  extraordinary  method  of 
governing  dismissals  within  the  Police  Department,  with 
which  the  Civil  Service  Commission  has  no  concern. 

Respectfully, 

Franklin   K.    Lane. 


Railroads. — Definition  of  Obligation  Assumed  by  Atchison,  To- 
peka  and  Santa  Fe  Railway  System  to  Pave  Illinois  Street 
from  Curb  to  Curb. 

December  4,  1901. 

The  Board  of  Public  Works. 

Gentlemen:  In  answer  to  your  communication,  dated 
September  25,  1901,  relating  to  the  obligation  of  the  Santa 
Fe  Railroad  to  pave  Illinois  street,  I  would  advise  that  the 
«aid  Atcnison,  Topeea  and  Santa  Fe  Railway  System  by  its 
franchise  and  under  the  provisions  of  the  Charter  (Sub.  28, 
Sec.  1,  Chap.  II,  Art.  II),  is  obligated  to  pave  and  keep  in 
repair  Illinois  street  from  curb  to  curb  in  such  manner 
and  with  said  material  as  may  from  time  to  time  be  pre- 
scribed by  the  Supervisors.  I  understand  this  condition 
and  obligation  to  mean  that  the  entire  surface  of  Illinois 
street  shall  be  paved  by  the  railroad  company  at  its  ex- 
pense, including  all  of  the  roadway  of  such  street  as  would 
be  paved  were  the  private  owners  of  the  abutting  property 
on  Illinois  street  liable  therefor.  This  does  not,  of  course, 
include  any  obligation  to  pave  any  of  the  side  streets  or 
any  portion  thereof. 

I  notice  that  according  to  the  plat  furnished,  the  rail- 
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road  company  is  not  required  to  pave  any  portion  of  the 
roadway  lying  between  the  circular  curbs  at  the  corners  of 
two  intersecting  streets  and  the  curb  line  if  extended  par- 
allel with  the  tracks.  To  be  entirely  fair  the  railroad  should 
pave  one-half  of  this  triangle  as  I  have  indicated  in  pencil 
on  the  enclosed  plat.  If  both  Illinois  and  Twentieth  streets 
were  occupied  by  railroads  under  the  same  obligation  to 
pave  from  curb  to  curb  and  they  only  paved  between  two 
lines  drawn  parallel  with  their  tracks  there  would  remain 
at  each  curved  corner  an  unpaved  triangle  containing  a 
few  square  feet.  It  would  be  unfair  to  make  either  the 
property  owners  or  the  railroad  pave  this  entire  triangle, 
therefore  I  have  divided  it  in  two,  and  I  think  the  Santa 
Fe  is  liable  for  paving  the  one-half  nearest  its  tracks. 

Respectfully, 

Franklin   K.   Lane. 


Public  Utilities. — Declaratory  Bills  for  the  Acquisition,  Construc- 
tion and  Completion  of  Municipal  Water  Works  and  a  Street 
Railroad. — Analysis  of  Charter  Provisions. 

December  9,  1901. 
The   Board   of   Supervisors. 

Gentlemen:  I  have  received  a  copy  of  Bill  No.  507, 
"being  the  Declaratory  Bill  in  the  matter  of  the  acqui- 
sition, construction  and  completion  by  the  City  and  County 
of  San  Francisco  of  Water  Works,"  with  a  request  for  an 
opinion  upon  the  suflBciency  of  said  bill. 

The  opening  subdivision  of  the  preamble  to  this  bill 
reads  as  follows:  "Whereas,  The  Board  of  Supervisors 
has,  through  the  City  Engineer,  procured  plans  and  esti- 
mates of  the  actual  cost  of  the  original  construction  and 
completion  by  the  city  and  county  of  water  works  as  pro- 
vided in  Section  1,  Article  XII  of  the  Charter." 

Section  1   of   Article   XII   of   the   Charter,   referred   to 
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above  reads:  "Within  one  year  from  date  upon  which  this 
Charter  shall  go  into  effect,  and  at  least  every  two  years 
thereafter  until  the  object  expressed  in  this  provision  will 
have  been  fully  attained,  the  Supervisors  must  procure 
through  the  City  Engineer  plans  and  estimates  of  the 
actual  cost  of  the  original  construction  and  completion  by 
the  city  and  county  of  water  works,  gas  works,  electric 
light  works,  steam,  water  or  electric  power  works,  telephone 
lines,  street  railroads  and  such  other  public  utilities  as  the 
Supervisors  or  the  people  by  petition  to  the  Board  may 
designate.  In  securing  estimates  of  the  original  cost  of  the 
construction  and  completion  of  water  works  by  the  city 
and  county,  the  Supervisors  must  procure  and  place  on 
file  plans  and  estimates  of  the  cost  of  obtaining  from  all  of 
the  several  available  sources  a  sufficient  and  permanent 
supply  of  good,  pure  water  for  the  city  and  county,  in 
order  that  propositions  for  the  acquisition,  construction 
and  completion  thereof,  and  the  incurring  of  the  municipal 
indebtedness  therefor,  may  be  submitted  to  the  electors  of 
the  city  and  county  as  hereinafter  set  forth." 

I  beg  to  direct  your  attention  to  the  language  of  the 
second  paragraph  of  Section  1:  The  Supervisors  must  pro- 
cure plans  and  estimates  of  the  cost  of  obtaining  from  "all" 
of  the  several  available  sources  a  sufficient  supply  of  water. 
If  this  has  been  done  then  this  declaration  of  the  bill  is  not 
subject  to  question,  but  if  it  has  not  been  done  the  mere  dec- 
laration of  the  Board  is  not  sufficient  to  save  a  bond  issue 
based  thereon.  The  statement  by  the  Board  that  it  has 
taken  the  preliminary  steps  will  not  be  regarded  as  conclu- 
sive evidence  that  these  steps  have  been  taken.  The  plans 
and  estimates  of  water  works  given  by  the  City  Engineer 
constitute  what  is  called  by  him  a  "Progress  Report;"  they 
do  not  purport  to  be,  nor  do  I  understand  them  to  be,  com- 
plete and  final;  they  do  not  contain,  for  instance,  any  plans 
for  a  distributing  system  in  this  city,  although  an  estimate 
of  cost  for  such  distributing  system  has  been  made.  The 
Charter  does  not  contemplate  that   your   decision   will  be 
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taken  upon  an  incomplete  set  of  plans  and  estimates,  and 
before  any  Declaratory  Bill  is  passed  the  plans  and  esti- 
mates required  by  the  Charter  should  be  received  by  the 
Board. 

It  may  be  well  urged  that  the  Board  must  in  the  nature 
of  things  be  the  body  that  decides  whether  a  certain 
source  of  water  supply  is  available  or  not,  and  that  if  it 
omits  to  have  plans  and  estimates  made  of  certain  possible 
sources,  it  is  to  be  concluded  from  such  fact  that  the  Board 
did  not  regard  such  source  as  available.  This  would  seem 
to  me  the  correct  theory  upon  which  such  a  law  should 
be  drafted,  but  who  shall  say  that  such  would  be  the  con- 
struction placed  upon  the  language  of  the  Charter  by  the 
courts? 

The  Charter-makers  intended,  according  to  this  section, 
that  the  city  should  secure  plans  and  estimates  of  all  the 
various  sources  of  water  supply  "in  order  that  propositions 
for  the  acquisition,  construction  and  completion  thereof  and 
the  incurring  of  municipal  indebtedness  therefor,  may  be 
submitted  to  the  electors  as  hereinafter  set  forth."  If  but 
one  proposition  is  to  be  presented,  why  the  use  of  the 
plural  "propositions?"  Was  it  the  intention  to  have  all  pos- 
sible propositions  for  water  supply  submitted  to  the  people 
and  let  them  choose  therefrom  the  one  they  most  desired? 
I  do  not  think  this  was  the  intention,— thoroughly  imprac- 
ticable as  it  would  be,— but  no  one  can  with  assurance  tell 
what  construction  would  be  placed  on  this  most  obscure 
language.    (See,  also,  second  paragraph  of  Section  4). 

In  the  same  connection,  too,  I  would  refer  to  Section  2, 
wherein  it  is  said:  "Before  submitting  propositions  to  the 
electors  for  the  acquisition  by  original  construction  or  con- 
demnation of  public  utilities,  the  Supervisors  must  solicit 
and  consider  offers  for  the  sale  to  the  city  and  county  of 
existing  utilities  in  order  that  the  electors  shall  have  the 
benefit  of  acquiring  the  same  at  the  lowest  possible  cost 
thereof." 

This  also  would  seem  to  suggest  that  several  propositions 
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respecting  the  acquisition  of  one  kind  of  utility  might  be 
submitted  to  the  electors.  If  not,  wHy  require  offers  of  sale 
from  existing  utilities  in  order  that  the  '^electors"  shall 
have  the  benefit  of  acquiring  the  same  at  the  lowest  possi- 
ble cost  thereof?  My  construction  of  this  provision  would 
be  that  the  Supervisors  were  required  to  solicit  and  consider 
offers  of  sale  from  existing  utilities  in  order  that  the  Super- 
visors themselves  might  be  able  to  judge  whether  to  submit 
a  proposition  for  the  construction  of  a  new  plant  or  the 
purchase  of  the  existing  one,  and  also  that  the  people  might 
compare  the  comparative  cost  of  the  two  propositions.  This 
may  be  what  the  Charter  means,  but  the  expression  of  the 
idea  is  not  sufficiently  clear  to  put  it  beyond  question. 

And  at  what  stage  in  the  proceedings  is  the  Board  of 
Supervisors  to  call  upon  existing  utilities  for  their  offers  to 
sell?  The  Charter  says  ''before  submitting  propositions  to 
the  electors  for  the  acquisition  by  original  construction  or 
condemnation."  But  whether  such  solicitation  and  consider- 
ation of  offers  to  sell  shall  be  made  before  the  Declaratory 
Bill  is  passed  or  after,  does  not  appear.  If  before  the 
Declaratory  Bill  is  passed,  as  has  been  done  in  this  case, 
the  offer  to  sell  would  be  requested  before  there  was  any  of- 
ficial determination  by  the  Board  that  it  intended  to  ac- 
quire such  utility. 

I  haA-e  made  this  partial  analysis  of  the  first  two  sections 
of  the  Article  on  Public  Utilities  to  give  your  Board  a  sug- 
gestion of  the  difficulties  which  must  be  encountered  in  en- 
deavoring to  work  thereunder.  The  language  of  the  arti- 
cle is  vague,  indefinite  and  confusing.  I  would  not  have 
the  temerity  to  say  that  any  proposed  plan  of  action  under 
this  article  as  to  the  acquisition  of  public  utilities  would  be 
valid.  The  best  that  can  be  done  is  to  follow  that  course 
which  gives  least  opportunity  for  attack.     I  would  advise 

the  Board  to  resolve  every  doubt  against  what  seems  to  be 
a  short  cut,  if  there  is  any  reason  to  believe  that  the  Char- 
ter-framers  may  have  meant  that  another   and   less   direct 

route  should  be  followed. 
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^Yhen  the  city  attempts  to  go  into  the  business  of  furn- 
ishing transportation,  water,  light,  power  or  other  public 
service,  we  may  be  confident  that  the  ablest  counsel  will  be 
engaged  to  find  flaws  and  faults  in  the  procedure  of  your 
Board,  so  that  they  may,  if  possible,  set  at  naught  the  city's 
effort  to  do  what  the  Charter  looks  to,  namely,  the  ultimate 
ownership  by  the  city  of  its  public  utilities.  There  are 
some  legal  questions  which  cannot  be  avoided.  There  are 
other  matters  of  doubt  which  can  be  eliminated  by  a  careful 
regard  to  the  procedure  followed  and  a  determination  on 
the  part  of  the  Board  to  do  nothing  that  will  jeopardize  the 
proposition  any  further  than  is  inevitable  from  the  manner 
in  which  the  Charter  is  drawn.  Hhould  you  so  desire,  I  will 
be  pleased  to  outline  a  plan  of  procedure  which,  in  my 
opinion,  will  remove  as  many  obstacles  as  can  be  removed 
under  any  practicable  working  of  the  Charter  provisions. 
As  to  the  proposed  water  works  bill  no  one  can  say  with 
certainty  that  the  proceedings  upon  which  such  bill  aro 
based  have  been  fatally  defective,  but  it  can  be  said  with 
certainty  that  in  their  present  condition  they  are  encum- 
bered with  many  legal  questions  which  can  be  avoided. 

If  I  may  be  permitted  a  word  of  practical  suggestion,  I 
would  advise  that  the  Board  determine  upon  some  utility 
which  it  deems  of  primary  necessity  or  value,  and,  with  every 
precaution,  proceed  to  the  submission  of  that  one  proposi- 
tion to  the  people.  We  may  thus  be  able  to  learn  from  the 
courts  what  the  Charter  requires.  And  it  may  be  found 
that  it  would  be  less  expensive  and  more  satisfactory  to 
amend  the  Charter  before  proceeding  with  any  further  pub- 
lic utility  propositions. 

What  is  said  here  as  to  the  public  utilities  does  not  mili- 
tate in  full  degree  against  "public  improvements,"  such  as 
school  houses,  sewers  and  hospitals.  The  preliminary  steps 
required  before  the  submission  of  bonding  propositions  for 
improvements  are  not  altogether  the  same  as  those  recited 
above  as  to  utilities.    While  the  procedure  as  to  improve- 
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ments  is  not  so  clear  as  could  be  wished,  it  is  far  less 
obscure  than  in  the  case  of  public  service  propositions. 

I  am  also  in  receipt  of  a  request  for  an  opinion  upon  Bill 
No.  508,  which  is  headed:  "An  ordinance  declaring  that  the 
public  interest  demands  the  acquisition,  construction  and 
completion  by  the  City  and  County  of  San  Francisco  of  a 
street  railroad." 

Much  of  what  has  been  said  above  is  applicable  to  this 
bill ;  the  provisions  of  the  Charter  upon  the  whole  matter  of 
public  utilities  are  too  loose  to  be  the  subject  of  any  definite 
and  certain  construction  at  this  time.  Passing  over  the  pre- 
amble and  accejiting  its  statements  of  fact  to  be  correct,  the 
ordinance  itself  reads  as  follows: 

''Be  it  ordained  by  the  people  of  the  City  and  County  of 
San  Francisco,  as  follows: 

"Section  1.  That  the  public  interest  demands  the  acquisi- 
tion, construction  and  completion  by  the  City  and  County 
of  San  Francisco  of  a  street  railroad,  the  cost  of  which 
will  be  too  great  to  be  paid  out  of  the  ordinary  annual  in- 
come and  revenue  of  the  city  and  county. 

"Section  2.  This  ordinance  shall  be  published  in  the  offi- 
cial newspaper  for  fourteen  (14)  days. 

"Section  3.  This  ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage." 

Under  this  ordinance  no  definite  proposition  is  declared 
for.  The  street  railroad,  the  acquisition  and  construction 
of  which  is  demanded  by  public  interest,  is  not  definitely  lo- 
cated. It  is  not  sufficient,  in  my  judgment,  to  say  that  pub- 
lic interest  demands  a  street  railroad  without  giving  it 
termini,  route  or  character.  I  take  it  that  the  Supervisors 
wish  to  express  their  determination  that  public  interest  de- 
mands that  a  certain  street  railroad  shall  be  constructed  by 
the  city  running  over  and  upon  certain  streets  with  a  cer- 
tain number  of  tracks  thereon.  This  should  appear  in  the 
bill. 

There  has  also  been  sent  to  me  the  question,  "Whether 
Declaratory  Bills,  such  as  Bills  Nos.  507  and  508,  are  re- 
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quired  to  be  published  in  the  official  newspaper  for  five 
days  and  then  taken  up  and  finally  passed  and,  after  receiv- 
ing the  signature  of  his  Honor,  the  Mayor,  published  for 
fourteen  days,  making  in  all  nineteen  publications,  or 
t^hether  they  should  be  published  in  the  official  newspaper 
for  fourteen  days  and  then  taken  up  for  final  passage,  and 
if  the  opinion  of  the  City  Attorney  is  that  either  of  the  pub- 
lications hereinbefore  referred  to  is  insufficient,  what  pub- 
lication is  required  by  the  provisions  of  the  Charter?" 

The  Charter  provision  says  that  "the  Supervisors  shall,  by 
ordinance,  specifically  declare  such  determination  and  shall 
publish  the  same  for  at  least  two  weeks  in  the  official  news- 
paper." (Sec.  6,  Art.  XII.)  Inasmuch  as  the  Charter  does 
not  state  when  such  publications  shall  be  made,  I  think  it 
would  suffice  to  pass  a  Declaratory  Bill  and  publish  it  for 
five  days  before  final  passage  and  send  it  to  the  Mayor  for 
approval,  following  the  procedure  required  for  the  passage 
of  an  ordinance,  and  after  it  has  been  so  made  into  an  or- 
dinance, give  it  fourteen  publications  in  the  official  news- 
paper or  as  many  more  as  may  be  desired. 

Eespectfully, 

Franklin   K.   Lane. 


Claims  Against  City.— Election  Clerks. 

December  11,  1901. 
The   Board   of   Supervisors. 

Gentlemen  :  I  am  in  receipt  of  the  following  communica- 
tion from  your  Finance  Committee:  "A  number  of  claims 
on  the  Surplus  Fund  have  been  presented  to  the  Finance 
Committee  of  the  Board  of  Supervisors,  for  allowance  under 
the  Constitutional  Amendment,  for  the  services  of  clerks  in 
September  and  October,  1886,  'to  assist  the  Board  of  Elec- 
tion Commissioners  in  scrutinizing  the  registration  of 
votes,  and  detection  of  fraud  and  the  appointment  of  elec- 
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tion  officers.'  The  Auditor  refused  to  allow  these  demands 
at  that  time,  but  finally  audited  them  on  June  27th,  1890, 
in  accordance  with  a  decision  of  the  Supreme  Court  in  the 
case  of  Falk  vs.  Strother,  June  13,  1890  (84  Cal.,  544).  The 
year  1889-1890  comes  within  the  Constitutional  Amend- 
ment, the  year  188G-1887  does  not,  and  the  Finance  Com- 
mittee respectfully-  begs  to  ask  your  opinion  as  to  whether 
these  claims  are  a  liability  on  the  Surplus  Fund  of  1900- 
1901." 

I  do  not  regard  these  claims  as  demands  arising  under  any 
of  the  fiscal  years  covered  by  the  Constitutional  Amend- 
ment. 

Respectfully, 

Franklin   K.    Lane. 


"Salaried  Officer."— Temporary  Clerk. 

December  12,  1901. 
The  Board  of  Civil  Service    Commissioners. 

Gentlemen:  In  my  opinion  a  temporary  (extra)  clerk  is 
not  a  ''salaried  officer"  within  the  meaning  of  that  phrase 
as  used  in  Section  4,  Article  XVI  of  the  Charter.  Such  a 
temporary  clerk  has  no  term  of  office  and  has  no  power 
greater  than  that  of  a  mere  employee. 

Respectfully, 

Franklin   K.   Lane. 


Fire  Department. — Budget  Appropriation. 

December  13,  1901. 
The   Board   of   Supervisors. 

Gentlemen:  In  answer  to  your  Resolution  No.  1779,1 
would  advise  that,  in  my  judgment,  the  Board  of  Super- 
visors has  not  the  power  to  credit  the  specific  appropriation 
made  in  the  budget  for  the  Fire   Department   with   any 
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moneys  derived  from  the  sale  of  old  material  belonging  to 
the  said  deparment.  The  budget  appropriation  is  the  full 
amount  which  can  be  used  by  the  Fire  Department  in  this 
fiscal  year.  I  do  not  find  any  authority  in  the  Charter  for 
the  enlargement  of  such  appropriation  by  the  addition  of 
subsequently  derived  revenue. 

Respectfully, 

Franklin   K.   Lane. 


Public  Streets. — Erection  of  a  Bridge. — Power  of  Board  of  Super- 
visors to  Grant  Such  Privilege  Under  Certain  Charter  Re- 
strictions as  to  Permanent  Encroachments  Upon  Sidewalks. 

December  16,  1901. 
The   Board   of   Supervisors. 

Gentlemen:  I  am  requested  to  advise  whether  your 
Board  has  power  to  authorize  the  erection  of  a  bridge  either 
of  a  temporary  or  permanent  character  over  a  public  street. 

The  bill  which  has  been  sent  me  in  connection  with  this 
question  is  one  authorizing  the  Board  of  Public  Works  to 
grant  to  the  Chutes  Company  of  San  Francisco,  ^'during  the 
pleasure  of  the  Supervisors,"  permission  to  construct  and 
maintain  a  bridge  over  Tenth  Avenre,  between  C  and  Fulton 
streets,  the  ''said  bridge  to  be  constructed  to  the  satisfac- 
tion and  under  the  supervision  of  the  Board  of  Public 
Works,  and  the  material  to  be  used  io  be  designated  by 
said  Board  of  Public  Works." 

The  Charter  gives  to  the  Board  of  Supervisors  complete 
control  over  the  use  of  the  public  streets  fo-  every  purpose 
whatsoever.  (Sub.  2,  Sec.  1,  Chap.  II,  Art.  II).  There  is  no 
express  limitation  elsewhere  expressed  in  the  Charter  upon 
this  broad  grant. 

In  the  chapter  upon  the  powers  of  the  Board  of  Public 
Works,  such  Board  is  given  the  sole  authority  to  grant  per- 
mits, subject  to  the  ordinances  of  the  Supervisors,  for  thft 
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use  of  the  streets,  and  the  power  is  denied  to  authorize  the 
permanent  encroachment  upon  the  sidewalk  of  any  struc- 
ture. (Sub.  1,  Sec.  9,  Chap,  I,  Art.  VI).  This  provision  was 
intended  to  preserve  to  the  city  the  right  it  has  to  the  full 
width  of  the  sidewalk.  I  do  not  take  it  to  have  been  in- 
tended thereby  that  the  city  could  not  authorize  the  use  of 
an  awning  extending  over  the  sidewalk  or  of  a  bay  window 
or  cornice  or  a  sign  at  such  height  above  the  sidewalk  as  to 
be  of  no  possible  hindrance  to  public  travel  or  impair  the  use 
of  the  street  as  a  public  highway.  A  permanent  encroach- 
ment is  not  to  be  permitted  by  the  Board  of  Public  Works  of 
any  structure  "upon"  the  sidewalk.  This  does  not  certainly 
mean  that  the  city  has  no  power  to  permit  the  use 
of  a  portion  of  the  space  under  the  sidewalk  (which  in 
law  is  city  property  where  the  fee  is  in  the  city),  or  of  a 
portion  of  the  space  in  the  unoccupied  and  untraveled 
space  about  the  sidewalk.  Of  course  it  is  within  the  power 
of  the  Supervisors  to  regulate  or  prohibit  such  extensions 
over  the  sidewalk,  but  that  the  Charter  denies  to  the  Su- 
pervisors any  power  to  permit  such  a  limited  use  of  the 
street  or  sidewalk  is  nowhere  expressed.  It  must  also  be  un- 
derstood that  any  such  use  is  but  a  license  revocable  at  the 
pleasure  of  the  city;  no  right  to  more  than  a  temporary 
use  whatever  arises  under  permits  so  granted,  and  this 
should  be  expressly  so  declared  in  the  permit. 

There  is  nothing  in  the  law  which  to  my  mind  prevents 
the  granting  of  permission  to  throw  a  bridge  across  a  street. 
The  law  has  confidence  in  the  representatives  of  the  people 
that  the  vast  power  to  control  the  use  of  the  streets  which 
is  bestowed  will  be  exercised  with  discretion,  and  has  not 
sought  to  embarrass  this  freedom  with  a  multiplicity  of 
checks  and  limitations.  It  is  for  the  Board  of  Supervisors 
to  grant  or  refuse  the  privilege,  and  for  the  Board  of  Public 
Works  to  give  or  withhold  a  permit  "in  conformity  there- 
with," and  to  see  that  the  structure  erected  does  not  perma- 
nently encroach  upon  the  sidewalk.  The  word  "permanent" 
apparently  modifies  "encroachment"  and  not  "structure." 
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The  metliod  which  in  my  opinion  the  Charter-framers  in- 
tended should  be  adopted  in  all  matters  of  this  kind,  is  for 
the  Supervisors  as  the  legislative  body  of  the  municipality 
to  pass  general  ordinances  touching  the  various  uses  of  the 
public  streets,  and  authorizing  the  Board  of  Public  Works 
as  an  administrative  arm  of  the  government  to  grant  per- 
mits within  the  terms  of  such  general  ordinances. 

Respectfully, 

Franklin   K.   Lane. 


Pensions. — Police  Department. 

December  17,  1901. 
The  Board  of  Police  Pension  Fund   Commissioners. 

Gentlemen:  In  answer  to  your  inquiry  concerning  the 
Smith  claim  I  beg  to  advise  that  the  facts  therein  differ 
from  those  presented  in  the  Kavanagh  case  in  this,  that 
Smith  w^as  a  disability  pensioner,  and  in  Section  4  of  the 
Statute  of  March  2,  1897,  it  is  said  that  "upon  the  death  of 
such  pensioner  his  heirs  or  assigns  shall  have  no  claim 
against  or  upon  such  police  relief  or  pension  fund."  The 
construction  of  this  provision  is  now  under  consideration  by 
Judge  Seawell  in  the  case  of  Moran  vs.  Commissioners,  No. 
74,073.  As  I  understand  the  facts  presented  by  you  in  the 
matter  of  the  claim  of  Powers,  the  facts  therein  are  similar 
to  those  in  the  case  of  Smith. 

Respectfully, 

Franklin   K.   Lane. 
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Fire  Ordinance. — Power  of  Board  of  Supervisors  to  Fix  Fire 
Limits  as  to  Public  in  General  and  Grant  Special  Privileges 
in  Conflict  Therewith. 

December  18,  1901. 
The   Board   of   Supervisors. 

Gentlemen:  I  am  in  receipt  of  a  communication  signed 
by  the  Clerk  of  your  Board  reading  as  follows:  '1  have 
been  directed  by  the  Board  of  Supervisors  to  transmit  to 

you  a  copy  of  Resolution  No. ,  'granting  permission  to 

D.  Hewes  to  alter  and  repair  premises  at  southeast  corner 
of  Sixth  and  Market  streets,'  and  to  request  that  you  fur- 
nish said  Board  with  an  opinion  as  to  whether  or  not  the 
granting  of  such  permits,  in  violation  of  the  existing  fire 
ordinance,  are  legal.  For  jour  information  I  beg  leave  to 
state  that  the  petitioner,  D.  Hewes,  obtained  a  special  per- 
mit from  the  Board  of  Supervisors  some  years  ago  to  place 
a  corrugated  iron  superstructure  on  the  roof  of  his  frame 
building  within  the  fire  limits,  and  the  privilege  now  sought 
for  is  one  to  enlarge  said  corrugated  structure,  the  necessity 
for  same  being  caused  by  a  growing  business." 

General  Order  No.  2927  defines  the  fire  limits  and  makes 
regulations  concerning  the  kinds  of  buildings  to  be  con- 
structed therein.  The  alteration  and  enlargement  of  build- 
ings contrary  to  the  provisions  of  the  ordinance  are  pro- 
hibited. The  validity  of  such  an  order  has  been  sustained 
in  McClosky  vs.  Kreling,  76  Cal.,  511. 

If  such  ordinance,  however,  by  its  terms  or  by  its  opera- 
tion discriminates  in  its  operation  between  individuals  sim- 
ilarly situated,  it  will  upon  that  ground,  be  held  unreason- 
able and  invalid.  (See  Soon  Hing  vs.  Crowley,  13  U.  S.,  703; 
Yick  Wo  vs.  Hopkins,  118  U.  S.,  356-373;  Ex  parte  Sing  Lee, 
96  Cal.,  354;  Ex  parte  Bohen,  115  Cal.,  372;  Los  Angeles  vs. 
Hollywood  Cem.  Ass'n.,  124  Cal.,  344.)  In  Ex  parte  Bohen, 
supra,  at  page  375,  Mr.  Justice  Harrison  says:  "The  police 
power  is  to  be  exercised  for  the  good  of  the  entire  public, 
and  any  restriction  of  the  rights  of  the  individual  by  virtue 
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of  this  power  must  extend  to  all  the  individuals  who  might 
otherwise  exercise  the  right."  In  Ex  parte  Fiske,  72  Cal., 
125,  the  court  upheld  the  validity  of  Section  40  of  an  ordi- 
nance of  this  city  and  county  defining  the  fire  limits,  etc. 
The  said  Section  40  provided:  "No  wooden  buildings  within 
the  fire  limits  shall  be  altered,  changed  or  repaired  without 
permission  in  writing,  signed  by  a  majority  of  the  fire  war- 
dens, etc."  This  provision,  however,  gave  a  general  right  to 
all  to  make  repairs,  provided  they  secured  the  required  per- 
mission; repairing  was  not  prohibited,  it  was  only  regu- 
lated. In  the  present  instance  the  act  desired  to  be  done, 
namely,  the  enlargement  of  the  superstructure,  is  prohib- 
ited. No  one  is  permitted,  by  Order  2927,  under  any  cir- 
cumstances, to  make  the  enlargements  here  desired. 

It  is  my  opinion  that  an  ordinance  granting  to  D.  Hewes 
the  privilege  of  enlarging  a  corrugated  iron  superstructure 
on  the  roof  of  his  frame  building  within  the  fire  limits 
would  be  invalid  because  discriminating  in  favor  of  the  said 
Hewes.  The  efl"ect  of  such  an  ordinance  would  be  the  same 
as  if  it  were  made  as  an  amendment  to  the  original  fire  ordi- 
nance, which  would  then  read  in  spirit  thus:  "The  City  of 
San  Francisco  denies  to  every  one  owning  property  within 
certain  boundaries  the  right  to  erect  a  corrugated  iron 
structure,  but  this  law  shall  not  apply  to  Mr.  Hewes,  the 
owner  of  a  certain  piece  of  property,  to  whom  we  grant 
such  privilege." 

There  is  no  power  in  the  Board  of  Supervisors  to  make 
laws  denying  a  privilege  to  the  people  at  large  and  granting 
to  one  or  more  special  individuals  the  right  to  disobey  the 
general  law.  It  is  within  the  power  of  your  Board  to  amend 
the  fire  ordinance  so  as  to  permit  broader  privileges  than 
those  therein  granted,  but  such  amendment  must  be  made 
applicable  to  all  in  the  same  situation  and  subject  to  the 
same  conditions. 

Respectfully, 

Franklin   K.    Laxe. 
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Wages  of  Laborers. — As  to  Power  of  Board  of  Supervisors  to 
Fix  the  Minimum  Compensation  of  Employees  in  Parks  and 
on  Public  Utilities  Owned  by  City. 

December  19,  1901. 
The   Board   of   Supervisors. 

Gentlemen:  Your  Board,  by  Kesolution  No.  2041,  re- 
quests an  opinion  as  to  "whether  the  power  rests  with  the 
Board  of  Supervisors  to  fix  the  compensation  of  park  labor- 
ers and  those  who  may  be  hereafter  employed  on  public  util- 
ities by  the  Board  of  Public  Works  or  whether  such  power 
rests  with  the  respective  Boards  of  Park  Commissioners  and 
Public  Works." 

The  Board  of  Supervisors  is  given  power  (Sub.  24,  Sec.  1, 
Chap.  II,  Art.  II)  "to  fix  the  hours  of  labor  or  service  re- 
quired of  all  laborers  in  the  service  of  the  city  and  county, 
and  to  fix  their  compensation;  provided  that  eight  hours 
shall  be  the  maximum  hours  of  labor  in  any  calendar  day, 
and  that  the  minimum  wages  of  laborers  shall  be  two  dol- 
lars a  day." 

In  the  article  defining  the  powers  and  duties  of  the  Park 
Commissioners  the  following  broad  provision  is  found  (Sec. 
6,  Art.  XIV) :  "The  Commissioners  shall  have  the  complete 
and  exclusive  control,  management  and  direction  of  the 
aforesaid  parks,  squares,  avenues  and  grounds  .  ,  . 
and  to  that  end  may  employ  and  appoint  superintendents, 
laborers,  surveyors,  engineers  and  other  officers  and  assist- 
ants, and  prescribe  and  fix  their  duties,  authority  and  com- 
pensation." 

And  in  the  article  on  the  Board  of  Public  Works  (Art. 
VI,  Chap.  I,  Sec.  3)  the  said  Board  is  empowered  "to  em- 
ploy such  clerks,  sujierintendents  .  .  .  and  workmen 
as  shall  be  necessary  to  a  proper  discharge  of  their  duties 
under  this  article,  and  fix  their  compensation." 

There  is  no  way  by  which  to  bring  these  provisions  into 
harmony  except  by  regarding  the  general  power  given  to 
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the  Park  Commissioners  and  the  Board  of  Public  Works  as 
limited  by  the  special  power  granted  to  the  Board  of  Super- 
visors. No  force  or  effect  whatever  can  be  given  to  the  power 
granted  the  Supervisors  except  under  such  construction. 
There  are  few,  if  any,  laborers  employed  by  the  city  outside 
of  the  Park  and  Public  Works  departments.  And  there  can 
be  no  laborers  employed  by  any  department  to  which  is  not 
expressly  granted  the  power  to  fix  the  compensation  of  its 
subordinates  and  emploj^ees.  So  that  it  follows  that  the  pro- 
vision found  among  the  powers  of  the  Supervisors  would  be 
idle  and  of  no  meaning  unless  it  be  regarded  as  a  special 
grant  of  power  governing  the  general  powers  bestowed 
upon  the  various  administrative  departments. 

Moreover,  there  is  no  law  under  which  these  departments 
may  be  required  to  enforce  an  eight-hour  day  or  to  pay  a 
wage  of  at  least  two  dollars  a  day  to  laborers  except  the 
provision  quoted  above  from  the  chapter  on  the  powers  of 
the  Supervisors.  To  say,  therefore,  that  the  Board  of  Public 
Works  and  the  Park  Commissioners  are  not  controlled  by 
this  section  is  to  hold  that  there  are  no  provisions  in  the 
Charter  guaranteeing  to  laborers  an  eight-hour  day  and  a 
minimum  wage  of  two  dollars  a  day.  Such  construction 
would  be  contrary  to  that  which  the  Charter-framers  them- 
selves have  always  given  to  the  Charter,  and  would  be  op- 
posed to  the  interpretation  placed  thereon  by  all  depart- 
ments of  the  city  government  during  the  past  two  years. 
And  if  it  is  accepted  that  the  maximum  hours  and  minimum 
wages  fixed  by  the  Charter  must  be  observed  it  must  also  be 
accepted  that  the  Board  of  Public  Works  and  Park  Commis- 
sioners have  not  the  exclusive  power  to  regulate  the  com- 
pensation of  laborers  in  their  departments. 

Bill  No.  506  does  not  purport  to  take  from  the  Board  of 
Public  Works  and  the  Park  Commissioners  all  power  to  fix 
the  compensation  of  laborers  employed  thereunder,  but  sets 
a  minimum  limit  to  the  compensation  which  may  be  fixed 
by  such  boards;  that  is  to  say,  while  they  may  fix  the  com- 
pensation they  cannot  fix  it  at  less  than  two  dollars  and  a 
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half  per  day.  Such  a  law  permits  the  operation  of  the  ap- 
parently conflicting  provisions  of  the  Charter;  the  power 
granted  to  the  two  administrative  boards  being  exercised  in 
subordination  to  the  power  granted  to  the  Supervisors. 

I  am  of  the  opinion  that  the  Board  of  Supervisors  under 
the  power  granted  it  to  fix  the  compensation  of  all  laborers 
in  the  service  of  the  city  and  county  may  fix  a  minimum 
wage  of  two  dollars  and  a  half  for  a  day  of  eight  hours,  not- 
withstanding the  power  given  to  the  Board  of  Public  Works 
and  the  Park  Commissioners  to  fix  the  compensation  of  their 
employees.  No  other  feature  of  the  proposed  ordinance  is 
herein  passed  upon. 

Respectfully, 

Franklin   K.    Lane. 


Claims  Against  Common  School  Fund  Arising  Out  of  the  Use 
by  the  Board  of  Education  of  a  Horse  Belonging  to  the 
Board  of  Public  Works. 

December  21,  1901. 

The   Superintendent  of   Public  Schools. 

Sir:  Claim  No.  1205  on  Common  School  Fund  has  been 
forwarded  to  me  together  with  your  request  relative  thereto. 
The  claim  consists  of  two  items,  one  for  board  of  horse  and 
the  second  for  hire  of  buggy,  amounting  in  all  to  |42.50. 
The  claim  is  endorsed  approved  by  three  members  of  the 
Board  of  Education  and  by  the  Superintendent  of  Public 
Buildings  and  the  President  and  Secretary  of  the  Board  of 
Public  Works.  The  necessity  of  the  supplies  furnished, 
namely,  the  horse  and  buggy,  does  not  seem  to  be  questioned 
nor  its  actual  use  in  the  affairs  of  the  School  Department, 
but  you  state  that  the  animal  in  question  was  the  property 
of  the  Board  of  Public  Works,  and  the  conveyance  referred 
to  was  ordered  by  the  same  Board,  and  you  thereupon  in- 
quire as  follows:  "(1)  Can  live-stock  owned  by  the  Board  of 
Public  Works  be  maintained  at  the  expense  of  the  Common 
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School  Fund?  (2)  Can  horses  and  buggies  be  hired  by  offi- 
cials employed  by  the  Board  of  Public  Works  and  the  ex- 
pense charged  to  the  Common  School  Fund?  (3)  If  either  or 
both  of  the  above  are  charges  against  the  Common  School 
Fund  where  is  the  limit,  if  any,  to  the  extent  of  the  expenses 
that  can  be  so  incurred?  (4)  Can  any  claims  which  originate 
in  the  Board  of  Tublic  Works  be  paid  out  of  the  Common 
School  Fund  excepting  such  as  are  incurred  in  connection 
with  some  specific  piece  of  work  ordered  by  the  Board  of 
Education  pursuant  to  the  provisions  of  Sections  1  or  2  of 
Chapter  VI,  Article  VII  of  the  Charter?'' 

(1.)  Replying  to  the  first  question,  I  beg  to  say  that  it  is 
not  material  to  whom  the  property  may  belong.  The  mere 
fact  that  the  horse  in  question  belonged  to  the  Board  of 
Public  Works  and  could  be  obtained  by  the  Board  of  Edu- 
cation for  its  use,  provided  it  would  board  the  animal  at  a 
livery  stable,  without  charge  for  hire,  seems  to  me  to  pre- 
sent a  purely  practical  consideration  and  one  not  necessarily 
involving  any  question  of  law. 

(2.)  Nor  is  it  material  who  actually  gave  the  order  for  the 
supplies.  The  Board  of  Education  appears  to  have  been  the 
party  charged  in  the  bill.  It  is  not  disputed  that  the  use  of 
the  supplies  was  for  the  benefit  of  that  Board,  and  the  Board 
by  approval  of  the  claims  has  evidently  regarded  the  action 
as  its  own.  It  is  of  no  legal  consequence  what  particular 
agent  the  Board  employs  to  actually  order  the  supplies,  pro- 
vided the  Board  desires  them  and  they  are  necessary  for  its 
use  and  actually  used  in  its  service,  on  none  of  which  ques- 
tions does  there  seem  to  be  any  dispute,  so  far  as  I  can 
gather  from  your  communication. 

(3.)  As  to  your  inquiry  into  the  possible  extent  of  expendi- 
tures, it  is  limited  by  such  amount  as  may  have  been  appro- 
priated for  the  various  purposes  mentioned  in  Section  1  of 
Chap.  V,  Art.  VII  of  the  Charter,  including  expenditures 
necessary  for  the  administration  of  the  public  school  sys- 
tem, on  which  latter  appropriation  I  presume  this  demand 
is  drawn. 
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(4.)  Since  this  expense  appears  to  have  originated  in  and 
been  for  the  benefit  of  the  Board  of  Education,  that  Board 
only  using  the  Board  of  Public  Works  as  its  instrumental- 
ity, I  do  not  understand  that  your  fourth  inquiry  arises  un- 
der the  facts  presented. 

Respectfully, 

Franklin    K.    Lane. 


Claims  Against  City. — Right  of  City  and  County  to  Withhold 
Moneys  Paid  Under  Fee  Bill  of  1895  When  Not  Paid  Under 
Protest. — Wingerter  vs.  City  and  County. 

December  21,  1901. 
The   Board   op   Supervisors. 

Gentlemen:  The  Supreme  Court  has  this  day  sent  down 
its  remittitur  in  the  case  of  Caroline  Wingerter,  executrix, 
vs.  City  and  County  of  San  Francisco,  reversing  the  judg- 
ment of  the  Superior  Court,  which  was  in  favor  of  the  plain- 
tiff, and  ordering  judgment  for  the  defendant,  the  city  and 
count}^ 

This  action  arose  out  of  the  payment  to  the  County  Clerk 
of  |325  as  a  fee  for  the  filing  of  an  inventory  and  appraise- 
ment in  the  estate  of  Charles  Wingerter,  deceased.  Pay- 
ment was  made  pursuant  to  an  act  to  establish  the  fees  of 
"county,  township  and  other  officers,"  etc.,  approved  March 
28,  1895.  (Statutes  1895,  p.  267.)  This  act  in  so  far  as  it  re- 
quired the  County  Clerk  to  demand  the  fee  here  in  question, 
was  afterwards  held  unconstitutional  in  the  case  of  Fatjo 
vs.  Pfister,  117  Cal.,  83. 

The  following  cases,  similar  in  their  nature  to  the  Winger- 
ter case,  are  still  pending  in  the  Superior  Court,  and  the  de- 
mands aggregate  the  sum  of  |7,016,  namely:  Trower  vs. 
City  and  County,  Lewis  vs.  City  and  County,  Brickell  vs. 
City  and  County,  Greenwood  vs.  City  and  County.    Claims 
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were  presented  to  the  Board  of  Supervisors  in  all  these 
cases  and  rejected. 

In  all  there  was  paid  into  the  City  Treasury  under  the 
provision  of  the  act  here  in  question,  about  |40,000.  The  re- 
sult in  the  Wingerter  case  establishes  the  right  of  the  city 
to  retain  these  moneys. 

Respectfully, 

Franklin   K.    Lane. 


Street  Work.— Power  to  Expend  Fifteen  Thousand  Dollars  in 
the  Paving  of  Mission  Street  from  Silver  Avenue  to  Onon- 
daga Avenue. 

December  30,  1901. 
The  Board  of  Public  Works. 

Gentlemen:  In  answer  to  your  favor  of  December  13, 
1901,  I  am  of  opinion  that  the  Board  of  Supervisors  had  no 
power  to  authorize  the  expenditure  of  |15,000  upon  the  pav- 
ing of  Mission  street  from  Silver  Avenue  to  Onondaga  Ave- 
nue, and  advise  that  the  bids  therefor  be  considered  as  void 
and  that  the  check  deposited  be  returned  to  the  depositor. 

The  city  cannot  expend  its  funds  for  the  pavement  of  an 
unaccepted  street  (Sec.  8,  Chap.  II,  Art.  VI);  nor  can  the 
city  expend  more  than  $10,000  per  year  for  the  improvement 
of  county  roads,  if  there  be  any  such  roads  within  the  limits 
of  this  municipality.  (Stat.  1872,  p.  901.)  Therefore,  what- 
ever Mission  street  may  be,  whether  county  road  or  city 
street,  there  was  no  power  in  the  Board  of  Supervisors  to  au- 
thorize the  expenditure  of  |15,000  for  the  work  proposed, 
and  no  power  in  the  Board  of  Public  Works  to  call  for  bids 
therefor.  The  proposed  street  work  involved  herein  is  im- 
portant and  necessary,  and  it  may  be  that  by  following 
another  line  of  procedure  it  can  be  done  by  the  city,  but  the 
procedure  taken  has  not  been  such  as  the  law  countenances. 

Respectfully, 

Franklin  K.   Lane. 
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Term  of  Office. — Date  at  Which  Those  Officers  of  City  and 
County  Who  Took  Office  on  the  8th  Day  of  January,  1900, 
Give   Way  to  Their   Successors. 

January  2,  1902, 
The  Mayor. 

Sir:  Replying  to  your  commuuication  of  the  30tb  ulti- 
mo, inquiring  as  to  the  expiration  of  the  term  of  office  of 
those  officials  of  the  city  and  county  whose  successors  were 
elected  last  November,  I  beg  to  state  that  in  my  opinion 
their  term  expires  with  the  seventh  day  of  this  month. 

The  Charter  provides  specifically  for  the  term  of  office  of 
the  last  set  of  officials  who  served  prior  to  the  general  op- 
eration of  that  instrument,  in  Section  2,  Chapter  II,  Article 
XI,  which  prescribes  that  such  officers  shall  hold  "only  un- 
til the  hour  of  noon  on  the  first  Monday  after  the  first  day 
of  January,  in  the  year  nineteen  hundred." 

The  Charter  also  provides  with  certainty  as  to  the  time  of 
induction  of  their  immediate  successors,  in  the  succeeding 
section,  which  reads  as  follows:  "The  officers  -first  elected 
as  aforesaid  under  this  Charter  shall  take  office  at  noon  on 
the  first  Monday  after  the  first  day  of  January  following." 

Such  provision  leaves  nothing  to  be  desired  as  to  cer- 
tainty, and  providing,  as  it  does,  for  a  Monday  which  is  not 
a  legal  holiday,  and  for  the  hour  of  noon,  when  both  retiring 
and  succeeding  officers  can  conveniently  be  present  to- 
gether, commends  itself  for  convenience  as  well.  This  sec- 
tion provides  for  those  officers  first  elected,  but  the  Charter 
contains  no  similar  provision  as  to  the  officers  subsequently 
elected,  among  which  latter  class  are  those  here  under  con- 
sideration. 

Two  questions  then  present  themselves:  (1)  Does  it  fol- 
low that  when  the  beginning  of  the  term  of  the  first  set  of 
officers  is  provided  for,  by  day  of  the  week  and  hour  of  the 
day,  their  successors  should  be  inducted  at  a  corresponding 
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time?  (2)  If  not,  is  there  any  other  proTision  of  law  applica- 
ble? 

(L)  Section  3,  cited  above,  itself  limits  its  appUcation  to 
the  officers  "first"  elected  under  the  Charter.  The  officers 
here  concerned  are  those  secondly  elected-  The  general  rule 
is  that  every  word  of  a  statute  must  be  given  effect,  if  possi- 
ble. Now,  if  the  word  'first''  had  been  omitted  from  the  sec- 
tion, it  would  then  have  applied  to  all  officers  elected  under 
the  Charter,  including  the  first  as  well  as  subsequent  ones. 
If  we  so  construe  the  section  as  to  make  it  apply  to  all  such 
officers,  we  virtually  remove  the  word  "first"'  from  the  law, 
and  thus  give  it  no  effect.  The  word  "first"  remaining,  and 
being  given  any  effect  whatsoever,  compels  the  conclusion 
that  no  subsequent  set  of  officers  are  meant  to  be  included 
with  its  intendments. 

It  might  be  suggested  that  the  time  of  the  induction  of 
the  first  set  of  officers  having  been  expressly  fixed,  the  plain 
inference  is  that  the  succeeding  officers  were  intended  to 
take  office  at  a  corresponding  time.  In  the  case  of  People  vs. 
Colton,  6  Cal.,  84,  it  was  held  that  no  such  inference  is  war- 
ranted. 

(2.)  The  Constitution  provides  in  Section  20  of  Article 
XX,  that  the  terms  of  officers  "provided"  for  therein  "shall 
commence  on  the  first  Monday  after  the  first  day  of  January 
next  following  their  election."  While  some  of  the  officers 
here  concerned  are  in  a  general  way  '^provided"  for  in  the 
Constitution,  this  section  was  held  not  to  apply  to  such  offi- 
cers, their  terms  being  fixed  by  the  Legislature  under  ex- 
press power  of  the  Constitution.  (In  re  Stuart,  53  Cal.,  745.) 
This  decision  was  prior  to  the  Charter  and  prior  to  the  ex- 
istence of  Section  Sy^  of  Article  XI  of  the  Constitntioii, 
which  latter  makes  it  competent  for  the  Charter  to  fix  such 
terms.  The  case,  nevertheless,  is  authoritative  under  the 
present  facts,  for  the  officers  referred  to  therein  are  those 
provided  for  by  a  legislative  act  authorized  by  the  Constitu- 
tion, and  the  present  Charter  is  not  only  framed  under  ex- 
press provision  of  the  Constitution,  but  is  also  a  l^islative 


596 


act  and  a  law.  (Ex  parte  Sparks,  120  Cal.,  395;  Martin  vs. 
Election  Commissioners,  120  Cal.,  405.)  It  is  clear,  there- 
fore, that  the  Constitution  does  not  cover  the  situation. 

No  matter  what  other  provisions  of  law  there  may  be, 
they  can  not  be  controlling,  provided  the  matter  is  one  of 
municipal  control,  and  provided  the  Charter  speaks  upon 
the  subject.  Section  8^  of  Article  XI  of  the  Constitution, 
already  referred  to,  puts  it  beyond  all  question  that  this  is 
a  municipal  matter,  proper  to  be  dealt  with  in  such  a  Char- 
ter. The  only  question  then  remaining  is:  What  does  the 
Charter  say  on  the  subject? 

The  first  section  of  the  chapter  on  Municipal  Elections  de- 
clares that  the  officers  in  question  "shall  be  elected  for  two 
years."  And  the  sections  providing  specifically  for  each 
office  in  nearly  every  instance  prescribed  that  such  officer 
"shall  hold  office  for  two  years."  What  is  the  duration  of  a 
''year"  is  fixed  by  Section  3257  of  the  Political  Code,  which 
determines  it  to  mean  ''a  period  of  three  hundred  and  sixty- 
five  days."  The  present  officers  took  their  official  positions 
at  noon  on  the  first  Monday  after  the  first  day  of  January, 
1900,  Vvhicli  day  happened  to  be  the  eighth  day  of  that 
month.  Fractions  of  a  day  are  not  generally  regarded  as 
such;  therefore,  reckoning  that  portion  of  January  8th  after 
noon  as  one  day,  there  is  no  possibility  of  the  officers  serv- 
ing two  years  unless  they  hold  until  the  close  of  the  seventh 
day  of  January,  1902.  Their  successors  are  entitled  to  as- 
sume office  at  the  beginning  of  the  next  day,  January  8th. 

Respectfully, 

Franklin  K.  Lane, 

City  Attorney. 
By  George  W.  Lane, 
Assistant  City  Attorney. 
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Public  Schools.— As  to  Enforcement  by  Board  of  Education  of 
an  Agreement  Made  for  Purchase  and  Sale  of  a  Lot  of  Land 
Adjoining  Fremont  School. 

January  17,  1902. 

The  Board  of  Education. 

Gentlemen:  My  opinion  is  requested,  whether  it  is  pos- 
sible for  your  Board  "to  enforce  specific  performance"  of  a 
certain  contract  of  sale  entered  into  on  the  18th  day  of  De- 
cember, 1901,  between  Owen  McHugh  and  Herman  Murphy, 
and  referred  to  in  your  communication  of  January  11,  1902. 
The  facts  appear  to  be  that  Owen  McHugh,  Esq.,  is  the 
owner  of  a  lot  on  the  north  line  of  McAllister  street,  distant 
thereon  96  feet  IOV2  inches  easterly  from  the  east  line  of 
Baker  street,  with  a  frontage  of  25  feet  and  a  uniform  depth 
of  100  feet.  This  lot  adjoins  the  Fremont  school,  and  is  de- 
sired by  your  Board  for  the  purpose  of  constructing  an  ad- 
dition to  that  school.  On  the  18th  day  of  December,  1901, 
Herman  Murphy,  a  real  estate  agent,  secured  authority 
from  McHugh  to  sell  the  lot  for  $2,325,  provided  the  sale 
were  made  within  three  days  from  date  of  that  agreement. 
Murphy  opened  negotiations  with  your  Board  for  the  sale  of 
the  lot.  Whatever  might  have  been  the  result  of  these  ne- 
gotiations, had  they  been  allowed  to  proceed,  it  appears 
that  McHugh  changed  his  intention  with  regard  to  the  sale 
and  now  refuses  to  sell.  No  formal  agreement  to  purchase 
was  ever  entered  into  by  your  Board  with  Murphy  or  Mc- 
Hugh. Murphy  appears  to  have  been  acting  throughout  as 
the  agent  of  McHugh  under  the  agreement  of  December  18, 
1901,  and  in  the  event  of  a  sale  he  was  to  receive  a  specified 
commission  from  McHugh. 

Under  this  state  of  facts  I  can  find  no  privity  of  contract 
between  your  Board  and  Mr.  McHugh,  the  owner  of  the  lot. 
No  contract  was  entered  into  between  your  Board  and 
either  McHugh  or  Murphy.    There  being  no  contract  in  ex- 
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istence  to  which  your  Board  is  a  party,  no  specific  perform- 
ance can  be  enforced. 

Respectfully, 

Franklin   K.    Lane. 


Liability  for  Advertising. 

January  18,  1902. 
The  Board  of  Education. 

Gentlemen:  In  answer  to  yours  of  December  14,  1901: 
The  city  is  not  relieved  of  its  liability  to  pay  the  cost  of  cer- 
tain advertising  by  inserting  in  the  said  advertisement  a 
note  to  the  effect  that  other  parties  will  be  required  to  pay 
therefor. 

Respectfully, 

Franklin  K.  Lane. 


Cemetery  Ordinance.— Power  of  Board  of  Health  to  Grant  Per- 
mits for  Temporary  Deposit  of  Dead  in  Receiving  Vault  of 
Cemetery. 

January  20,  1902. 
The  Board  of  Health. 

Gentlemen:  Inquiry  is  made  by  you  "whether  or  not 
Ordinance  No.  25,  prohibiting  the  burial  of  dead  within  the 
City  and  County  of  San  Francisco,  also  prohibits  the  issu- 
ance by  the  Health  OfiScer  of  a  permit  to  deposit,  temporar- 
ily, for  a  period  not  exceeding  five  days,  a  body  in  a  receiv- 
ing vault  in  any  cemetery  within  this  city  and  county." 

The  language  of  said  ordinance  does  not  apply  to  the  tem- 
porary depositing  of  bodies  in  receiving  vaults.  It  is  de- 
clared in  the  preamble  that  "the  burial  of  the  dead  within 
the  City  and  County  of  San  Francisco  is  dangerous  to  life 
and  detrimental  to  the  public  health,"  and  for  this  reason  it 
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is  declared  "unlawful  for  any  person,  association  or  corpo- 
ration to  bury  or  inter  or  cause  to  be  buried  or  interred  the 
dead  body  of  any  person  in  any  cemetery,  graveyard  or 
other  place  within  the  City  and  County  of  San  Francisco," 
etc.  There  is  nothing  in  the  ordinance  which  prevents  the 
temporary  depositing  of  a  body  in  the  receiving  vault  of  a 
cemetery,  awaiting  cremation  or  transportation  elsewhere, 
or  the  perfecting  of  funeral  arrangements,  or  for  other  rea- 
son necessitating  delay  in  the  final  disposition  of  the  body. 

Respectfully, 

Franklin  K.  Lane. 


Pensions. — Police  Department. 

January  21,  1902. 

The  Board  of  Police  Pension  Fund   Commissioners. 

Gentlemen:  In  answer  to  the  query  presented  in  yours 
of  the  11th  inst.,  I  beg  to  reply  that  your  Board  has  no 
power  to  grant  pensions  to  any  other  than  members  of  the 
Department.  (See  Sec.  3,  Chap.  X,  Art.  VIII.)  One  who 
was  formerly  a  member  of  the  Police  Department,  but  is 
not  a  member  thereof  at  this  time,  cannot  be  given  the 
benefit  of  the  Pension  Fund. 

Respectfully, 

Franklin  K.  Lane. 
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Elections. — Advisability  of  Obtaining  a  New  Registration  Before 
Holding  Primary  Election. — Construction  of  Smith  Law  Re- 
quiring Such  Registration  in  Each  Even-Numbered  Year. 

January  27,  1902. 
The  Board  of  Election  Commissioners. 

Gentlemen:  In  answer  to  your  question  "Can  the  Regis- 
tration of  1900  and  1901,  with  the  additional  registrations 
and  changes  to  and  including  August  2d,  1902,  be  used 
for  the  Primary  Election  to  be  held  August  12th,  1902,  or 
must  the  register  to  be  used  at  the  said  primary  be  made 
up  from  the  registration  of  this  year,  1902,  under  Section 
1094  of  the  Political  Code?"    I  submit  the  following: 

The  Smith  Law,  so  called,  under  which  registration  is 
now  conducted,  provides  for  "a  new  and  complete  registra- 
tion" in  each  even-numbered  year.  "Such  registration 
shall  begin  on  the  first  da}'  of  January  of  such  years," 
(Section  1094,  Political  Code.)  The  Primary  Law  of  1901 
requires  that  Primary  Elections  shall  be  held  on  the  sec- 
ond Tuesday  in  the  month  of  August  in  each  even-num- 
bered year  for  the  election  of  delegates  to  the  State,  Dis- 
trict and  Local  Conventions.    (Section  1302  Political  Code.) 

The  question  now  arises  whether  the  registration  for  the 
Primary  Election  should  be  a  partial  or  a  complete  regis- 
tration, it  being  provided  in  Section  13G6  of  the  Political 
Code  that  "where  a  new  registration  pursuant  to  law  is 
not  completed  in  point  of  time  sufficient  to  permit  of  its 
use  at  the  next  ensuing  Primary  Election,  then  the  original 
affidavits  of  registration  and  indexes  used  at  the  last  gen- 
eral election  in  any  county  or  city  and  county  in  this 
state  may  be  used  at  any  Primary  Election  together  with 
the  original  affidavits  of  registration  since  the  last  elec- 
tion and  supplemental  indexes,  showing  all  additional  reg- 
istrations, changes  and  corrections  made  since  the  last 
general  registration,  completed  to  and  including  the 
tenth  day  prior  to  the  Primary  Election,  which  shall  be 
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the  last  day  on  which  any  person  may  register  or  transfer 
his  registration  to  entitle  him  to  vote  at  any  such  prim- 
ary.'' 

The  last  quoted  provision  is  obviously  made  to  meet  the 
necessities  of  elections  coming  so  early  in  the  year  as  to 
make  it  impossible  to  secure  a  full  registration  of  voters. 
Many  cities  hold  their  municipal  elections  in  the  early  por- 
tion of  the  year  and  for  these  the  law  has  made  provision 
in  Section  13G2  of  the  Political  Code,  wherein  it  is  said: 
"In  any  year  when  by  law  an  election  is  to  be  held  in  any 
city  or  town  of  this  state  for  the  purpose  of  electing  city 
or  town  oflicers,  Primary  Elections  for  the  election  of  dele- 
gates to  such  «-ity  conventions  shall  be  held  on  the  sixth 
Monday  next  preceding  the  election  for  such  public  officers 
in  such  city  or  town." 

It  would  be  manifestly  impossible  to  obtain  a  complete 
new  registration  of  the  voters  in  any  city  after  the  first  day 
of  January  of  an  even  numbered  year  and  in  time  for  a  prim- 
ary held  six  weeks  prior  to  the  city  election,  if  such  city 
election  came  within  the  first  three  or  four  months  of  the 
year.  Therefore  the  hiw  has  provided  that  where  such  new 
registration  could  not  be  completed  in  time,  a  full  new  regis- 
tration should  not  be  required,  but  that  in  such  cases  the  old 
registration — that  of  the  last  General  Election — should  be 
supplemented  by  such  new  registration  as  might  be  made 
and  additional  indexes. 

I  do  not  take  it  to  have  been  the  intention  of  the  legis- 
lature that  when  a  full  new  registration  is  possible  for  a 
primary  or  any  other  election  the  older  registration  should 
be  used.  A  complete  registration  of  "all"  voters  is  not  to 
be  expected,  for  some  do  not  care  to  register,  others  may 
not  have  the  opportunity,  and  others  may  neglect  to  do  so. 
Therefore  I  assume  that  the  law  does  not  use  the  word 
"completed"  as  that  word  is  used  in  Section  1366,  supra, 
or  the  word  "complete"  as  used  in  Section  1094,  supra,  in 
an  absolute  sense,  as  meaning  a  registration  of  all  who  may 
be  entitled  to  register.    A  complete  registration  may  prop- 
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eriy  be  defined,  I  think,  as  one  wherein  all  entitled  to  reg- 
ister have  been  given  full  opportunity  to  do  so  after  ample 
notice.  A  new  registration  is  a  registration  de  novo,  a  regis- 
tration independent  of  all  others,  one  not  supplemental  to 
any  other.  A  new  and  complete  registration  would  be  one 
that  was  entire  in  itself  and  contained  the  necessary  data 
concerning  all  voters  who  presented  themselves  for  registra- 
tion, ample  notice  being  given  to  all  voters  that  such  regis- 
tration was  necessary  and  was  proceeding  as  the  law  re- 
quired. This  character  of  registration  may  be  as  easily  ob- 
tained, in  my  judgment,  prior  to  the  date  of  the  Primary 
Election  in  August  as  it  would  be  prior  to  the  General  Elec- 
tion in  November.  That  is  to  say,  there  is  abundant  time  for 
a  full  new  registration  before  the  Primary  Election,  and, 
therefore,  I  do  not  feel  that  we  would  be  justified  in  fall- 
ing back  upon  that  language  in  Section  1366,  swpra,  which 
permits  the  use  at  certain  Primary  Elections  of  a  regis- 
tration partly  old  and  partly  new. 

The  law  requires  a  complete  new  registration  beginning 
with  the  first  day  of  this  year,  and  such  registration  may, 
in  fact,  be  "completed  in  point  of  time  sufficient  to  permit 
of  its  use"  at  the  Primary  Election  in  August.  It  may  be 
that  a  Primary  Election  held  upon  the  theory  that  only 
supplemental  registration  was  necessary,  would  not  be 
thereby  invalidated,  but  I  am  satisfied  that  it  was  not  the 
intention  of  the  legislature  to  permit  the  use  of  hold-over 
affidavits  of  registration  when  such  use  could  be  avoided. 

I  advise,  therefore,  that  your  Board  proceed  at  once  to  a 
new  registration  and  that  all  possible  effort  be  made  to 
make  such  registration  as  full  as  possible  prior  to  the 
Primary  Election  in  August,  and  that  notice  be  given  that 
such  new  registration  alone  will  be  used  at  such  Primary 
Election. 

Respectfully, 

Franklin  K.  Lane. 
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Police  Officers. — Question  o£  Reinstatement  in  Rank  of  Sergeant 
After  Resignation  from  Department  and  Reappointment  as 
a  Police   Officer. — Case  of  Harry  Hook. 

January  28,  1902. 

The  Board  of  Police  Commissioners. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
the  15th  inst.,  referring  to  the  application  of  Harry  Hook, 
a  present  member  of  the  Police  Department  with  the  rank 
of  police  officer,  for  reinstatement  in  the  rank  of  Sergeant 
of  Police,  which  he  formerly  held.  It  appears  from  your 
statement  that  Officer  Hook  was  appointed  to  the  Depart- 
ment on  April  25th,  1878,  and  was  subsequently  promoted 
to  the  rank  of  Sergeant  of  Police  October  1,  1889.  On 
September  22,  1890,  he  was  disrated  by  the  Board  to  the 
inferior  rank  of  police  officer.  On  September  30,  1890,  he 
presented  his  resignation,  which  was  duly  accepted  by  the 
Board.  On  December  4,  1895,  the  Board  appointed  him  a 
police  officer  and  up  to  this  time  he  has  continued  to  serve 
as  such.  The  question  which  you  desire  answered  is, 
''Would  the  decision  of  the  Superior  Court  in  the  case  of 
James  Kelly  vs.  The  Board  of  Police  Commissioners  apply 
to  the  above  statement  of  facts,  or  would  said  Hook's  resig- 
nation and  withdrawal  from  the  Department  render  said 
ruling  inapplicable?" 

The  decision  in  the  Kelly  case  above  referred  to  is  with- 
out applicability  to  the  facts  here  presented.  Had  Officer 
Hook  remained  a  member  of  the  Department  after  his 
disratement  and  continued  with  the  rank  of  police  officer 
he  would  now  be  entitled  at  your  hands,  under  the  de- 
cisions of  our  courts,  to  reinstatement  in  his  rank  as 
Sergeant.  But  he  resigned  from  the  department  and  re- 
mained outside  thereof  for  over  five  years,  at  the  end  of 
which  time  he  was  again  appointed  as  a  police  officer.  His 
resignation  and  consequent  severance  of  all  connection 
with  the  department  I  regard  as  fatal  to  Officer  Hook's 
present    claim.     (See    Mimmick  vs.  V.  S.,  97    U.  S.,  426; 
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and  U.  S.  vs.  Corson,  114  U.  S.,  619;  also  opinion  of  the  City 
Attorney  dated  July  31,  1900.) 

By  voluntarily  severing  his  connection  with  the  depart- 
ment whatever  rights  he  may  have  had  within  the  depart- 
ment were  lost,  and  he  came  into  the  service  again  as  a 
new  man  and  upon  no  better  footing  than  any  other  officer. 
To  now  give  him  rank  as  Sergeant  would  be  equivalent  to 
promotion  without  compliance  with  the  Civil  Service  pro- 
visions of  the  Charter  which  govern  all  promotions  within 
the  Police  Department. 

Kespectfully, 

Franklin  K.  Lane. 


Permits. — Whether  Persons  Engaged  in  Certain  Occupations  Re- 
quire Permits  from  the  Board  of  Police  Commissioners  to 
Carry  On  Such  Occupations. — Agents,  Solicitors,   Runners. 

January  29,  1902. 
The  Board  of  Police  Commissioners. 

Gentlemen:  In  reply  to  yours  of  the  15th  inst.  asking 
the  following  questions:  (1.)  "Do  agents  soliciting  custom 
for  clothing  firms  from  the  soldiers  stationed  at  the  Pre- 
sidio require  permits  from  the  Board  of  Police  Commis- 
sioners under  the  provisions  of  Order  No.  2055  (p.  276)  of 
the  General  Orders  of  the  Board  of  Supervisors?  (2.)  Does 
the  definition  of  the  terms  ''runners"  and  "soliciting  agents" 
as  expressed  in  subdivision  5  of  Section  20  of  Order  No. 
1611  (p.  103)  of  the  General  Orders  of  the  Board  of  Super- 
visors apply  to  Order  No.  2055  (p.  276)  of  the  General 
Orders  of  said  Board?"    I  beg  leave  to  say: 

(1.)  The  provisions  of  the  General  Order  No.  2055  relate 
by  the  language  of  the  said  ordinance,  and  its  title,  only  to 
agents  engaged  in  soliciting  custom  or  business  for  the  cer- 
tain occupations  or  businesses  mentioned  in  the  said  ordi- 
nance. There  is  no  reference  at  all,  either  in  the  title  or 
the  body  of  the  ordinance,  to  agents  soliciting  custom  or 
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trade  for  clothing  firms,  and  the  ordinance  is  not  capable 
of  such  construction  as  would  include  them. 

(2.)  Order  >s'o.  2055  deals  with  the  same  subject  matter 
as  Section  20  of  Order  No.  1611.  Ar  Ordinance  No.  2055  is 
of  later  date  than  Order  No.  1611,  the  provisions  of  the 
earlier  ordinance  so  far  as  inconsistent  with  the  later  ordi- 
nance would  be  repealed,  but  the  provisions  of  both  ordi- 
nances may  be  construed  together,  being  m  pari  materia. 
There  is  nothing,  however,  in  both  ordinances  when  read  to- 
gether which  would  bring  "  runners "  and  "  soliciting 
agents''  for  clothing  firms  under  the  provisions  of  Ordi- 
nance No.  2055. 

Respectfully, 

Franklin  K.  Lane. 


Claims  Against  City.— As  to  Liability  for  Moneys  Expended  by 
S.  Harrison  Smith  When  City  and  County  Surveyor,  in  Making 
Surveys  and  Doing  Other  Public  Work. 

January  31,  1902. 
The   Board   ok   Supervisors. 

Gentlemen  :  In  reply  to  your  communication  relative  to 
the  claims  against  the  city  and  county  presented  by  S.  Har- 
rison Smith  aggregating  |5,776.30,  I  am  of  the  opinion  that 
all  should  be  rejected  excepting  that  known  as  the  Mission 
street  survey  claim,  which  is  for  |1,041.10;  all  other  claims 
save  this  one  are  based  upon  insufficient  authority  from  the 
Board  of  Supervisors.  The  resolution  upon  which  the  Mis- 
sion street  survey  claim  is  based  was  passed  by  the  Super- 
visors and  approved  by  the  Mayor,  and  reads  as  follows: 

"Resolution  No.  3744  (Third  Series)— Resolved,  That  the 
City  and  County  Surveyor  be  and  he  is  hereby  empowered 
to  furnish  the  Superintendent  of  Public  Streets  the  lines  of 
Mission  street  as  widened  from  26th  street  to  the  countr 
line,  and  to  make  such  surveys  as  may  be  required  to  locai- 
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the  eastern  line  of  said  street;  to  erect  monuments  in  place 
of  those  missing,  and  to  relocate  and  set  all  monuments 
not  in  their  proper  location;  also  to  prepare  a  profile  of  said 
street  based  on  said  surveys,  and  file  the  same  in  his  office, 
so  that  such  action  may  be  taken  as  may  be  necessary  to 
cause  the  removal  of  all  obstructions  from  said  street.  The 
said  Surveyor  to  be  reimbursed  by  the  Board  for  the  ex- 
pense incurred,  which  he  is  entitled  to  receive  for  assistance 
employed  and  material  furnished  under  the  law,  as  per 
opinion  of  the  City  and  County  Attorney  of  this  date.  In 
Board  of  Supervisors,  San  Francisco,  July  21,  1890." 

Under  the  Consolidation  Act  the  Surveyor  received  a  sal-' 
ary  of  $500  per  annum  for  all  oflicial  services  rendered  by 
him  to  the  city  and  county.  The  claim  here  made  is  not  for 
services  rendered,  but  for  moneys  expended,  under  the  au- 
thorization given  by  the  Board  itself.  Had  this  work  been 
incidental  to  street  work,  the  provisions  of  the  Vrooman 
Act  would  probably  have  imposed  all  such  expenses  upon 
the  property  benefited  by  such  work,  the  adjoining  prop- 
erty or  the  district,  but  in  the  resolution  it  is  stated  that 
the  work  required  is  necessary  to  secure  a  basis  for  proceed- 
ings for  the  removal  of  all  obstructions  from  said  street, 
which  took  the  work  done  outside  the  provisions  of  the 
Vrooman  Act,  and  brought  it  within  the  general  power  of 
the  Supervisors  in  their  control  over  streets  and  highways. 

In  my  judgment,  the  city  is  liable  for  the  payment  of  such 
amount  as  the  said  Smith  actually  expended  upon  the  Mis- 
sion street  survey  above  referred  to,  but  such  payment  can 
be  made  only  out  of  the  funds  set  aside  for  payment  of  back 
indebtedness  under  the  Constitutional  Amendment  of  1900. 

Eespectfully, 

Franklin  K.  Lanfj. 
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Public  Improvements.— How  Plans  and  Estimates  May  be  Ob- 
tained by  Board  of  Supervisors. — Where  Such  Plans  Shall 
be  Filed. — Acquisition  of  Lands. 

January  SI,  1902. 

The   Board   of   Supervisors. 

Gentlemen:  Kesolution  No.  2204  presents  a  series  of 
questions  which  I  hereby  consider  in  their  order: 

''1st.  When  requesting  plans  and  estimates  or  appraise- 
ments, must  the  City  Engineer  be  included  in  the  request 
made  of  the  Board  of  Public  Works?" 

The  Charter  says  that  the  Board  of  Supervisors  must  pro- 
cure ''through  the  City  Engineer,"  plans  and  estimates  of 
the  actual  cost  of  the  original  construction  and  completion 
by  the  city  and  county  of  the  various  public  utilities  men- 
tioned in  Section  1  of  Art.  XII.  But  the  Charter  in  this 
article  does  not  say  whence  these  plans  and  estimates  shall 
come.  Turning  to  the  chapter  defining  the  powers  and  du- 
ties of  the  Board  of  Public  Works,  we  find  it  provides  in 
Section  10,  Chap.  I,  Art.  VI,  that  "all  examinations,  plans, 
and  estimates  required  by  the  Supervisors  in  connection 
with  any  improvements  or  utilities,  shall  be  made  by  the 
Board  of  Public  Works,  and  it  shall,  when  requested  to  do 
so,  furnish  information  and  data  for  the  use  of  the  Super- 
visors." '  ;,:.;i:ii 

It  would  appear,  therefore,  that  the  plans  and  estimates 
required  as  preliminary  to  the  submission  of  any  public 
utility  proposition  to  the  people  must  come  from  the  Board 
of  Public  Works,  and  shall  come  to  the  Supervisors  through 
the  City  Engineer.  Why  this  procedure  was  adopted  the 
Charter  does  in  no  way  indicate. 

The  City  Engineer  is  not  an  employee  of  the  Board  of 
Supervisors  but  of  the  Board  of  Public  Works,  who  fix  his 
salary  and  prescribe  his  duties.  Although  it  is  said  in  Sec- 
tion 12,  Chap.  I,  Art.  VI,  that  "the  City  Engineer  shall 
serve  the  Board  of  Public  Works  exclusively,"  it  is  said 
in  the  preceding  section  (Sec.  11),  that  he  shall  do  such 
"surveying  or  other  work  as  he  may  be  directed  to  do  by 
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said  Board,  or  by  the  Board  of  Supervisors."  It  would  ap- 
pear, therefore,  that  the  Supervisors  might  have  power  to 
call  upon  the  City  Engineer  to  do  certain  work  for  them. 

The  intent  of  the  Charter  would  probably  have  effect  if 
the  resolutions  of  your  Board  calling  for  plans  and  esti- 
mates for  utilities  and  improvements  directed  the  Board  of 
Public  Works  to  furnish  such  plans  through  the  City  En- 
gineer. 

"2nd.  Must  the  Board  of  Supervisors  request  plans,  es- 
timates and  appraisements  by  expressed  resolution  ap- 
proved by  the  Mayor,  or  can  a  committee  of  the  Board, 
having  the  various  propositions  before  it,  request  by  com- 
munication the  filing  of  plans,  estimates  or  appraise- 
ments?" 

The  Board  itself  should  make  the  request.  When  the 
Charter  refers  to  the  Board  of  Supervisors  as  having  cer- 
tain powers  it  does  not  mean  that  certain  committees  of 
that  Board  have  such  powers.  It  requires  the  formal  action 
of  the  Board  to  request  such  plans  and  estimates  from  the 
Public  Works  Department.  If  this  were  not  so,  it  would 
be  possible  for  a  very  small  minority  of  the  Board,  per- 
haps two  or  three  members,  to  compel  the  expenditure  of 
thousands  of  dollars  in  securing  plans  for  utilities  or  im- 
provements, which  the  Board  itself  had  not  the  intention 
of  considering,  or  had  expressed  itself  as  opposed  to. 

"3rd.  Must  the  completed  plans,  estimates  or  appraise- 
ments be  actually  filed  in  the  oflSce  of  the  Board  of  Super- 
visors before  the  Board  can  proceed  to  consider  and  act 
upon  the  essential  Declaratory  Ordinances?" 

The  Charter  says  that  the  Supervisors  shall  by  ordinance 
specifically  declare  their  determination  that  the  public  in- 
terest or  necessity  demands  the  acquirement  of  the  public 
utilities,  the  cost  of  which  would  be  too  great  to  be  paid 
out  of  the  ordinary  annual  revenues  of  the  city.  Unless 
plans  and  estimates  have  been  received  prior  to  the  passing 
of  the  Declaratory  Ordinance,  it  might  not  be  possible  for 
the  Board  in  such  ordinance  to  declare  its  determination 
or  conclusion  that  such  utility  or  improvement  is  "too  great 
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to  be  paid  out  of  the  ordinary  annual  revenue  of  the  city.'* 
(Section  6,  Article  XII.) 

Moreover,  in  Section  7,  following,  the  Board  of  Supervi- 
sors is  required  at  its  next  regular  meeting  after  the  pub- 
lication of  the  Declaratory  Ordinance  to  pass  an  ordinance 
calling  a  special  election,  at  which  the  question  of  issuing 
bonds  upon  this  proposition  shall  be  submitted  to  the  peo- 
ple. It  is  manifest  that  the  Declaratory  Ordinance,  pro- 
vided for  in  Section  6,  was  not  intended  to  precede  the  ob- 
taining of  the  plans  and  estimates,  for  the  time  between 
the  passing  of  the  Declaratory  Ordinance  and  the  calling 
of  the  special  election  would  be  entirely  insufficient  to  ob- 
tain such  plans.  The  general  idea  of  the  Charter-framers 
was  that  the  Board  of  Supervisors  should  take  up  and  con- 
sider many  public  utilities  and  improvements,  nnd  secure 
plans  and  estimates  of  these.  And,  in  this  connec- 
tion, I  would  advise  that  before  any  Declaratory  Ordi- 
nances are  passed  relating  to  public  utilities,  it  appear 
from  your  records  that  the  plans  and  estimates  of  all  the 
public  utilities  mentioned  in  Section  2  of  Chapter  XII  have 
been  secured.  I  am  informed  by  the  City  Engineer  that 
this  is  now  practically  the  fact  or  very  soon  will  be,  and  it 
would  save  the  point  when  litigation  comes,  were  it  to  so 
appear. 

''4th.  When  city  property  is  included  within  lands  pro- 
posed to  be  acquired  for  park  or  other  purposes,  is  it  nec- 
essary to  declare  that  public  interest  and  necessity  demand 
the  acquisition  of  only  so  much  of  the  lands  as  the  city  does 
not  own  at  the  present  time?" 

The  rule  which  ought  to  be  followed  is  to  avoid  declaring 
that  it  is  our  purpose  to  acquire  something  that  is  already 
ours.  For  instance,  if  we  desire  to  acquire  a  certain  tract 
of  land  as  a  public  park,  and  there  is  already  a  piece  of  that 
land  owned  by  and  in  possession  of  the  city,  it  would  be  in- 
correct, in  my  judgment,  to  declare  that  it  is  necessary  to 
purchase  the  entire  tract.  Only  that  portion  of  the  tract 
which  the  city  intends  to  purchase  should  be  described. 
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This  looks  like  a  trivial  matter,  but,  in  fact,  it  may  be  quite 
otherwise. 

"oth.  When  improvements  are  located  on  lands  pro- 
posed to  be  acquired,  is  it  necessary  to  recite  in  the  De- 
claratory Ordinance  that  public  interest  and  necessity  de- 
mand that  the  acquisition  of  said  improvements  as  such  are 
necessary  and  proper  to  be  acquired  for  park,  children's 
playground,  or  library  site  purposes,  as  the  case  may  be?" 

It  is  not  necessary  to  declare  the  necessity  of  acquiring 
the  improvements  referred  to,  as  the  acquisition  of  the  land 
carries  with  it  all  the  improvements  thereon. 

Respectfully, 

Franklin  K.  Lane. 


Contracts. — Whether  Election  of  Henry  Payot  as  Member  of 
Board  of  Supervisors  Invalidates  or  Otherwise  Affects  Con- 
tracts Made  by  City  with  Payot,  Upham  &  Co. 

February  6,  1902. 
The  Mayor. 

Sir:  I  beg  to  acknowledge  receipt  of  yours  of  the  29th 
ultimo,  wherein  you  present  two  questions:  "(1)  Whether 
any  contracts  for  supplies  to  be  furnished  the  city,  hereto- 
fore entered  into  by  the  firm  of  Payot,  Upham  &  Co.,  for 
the  fiscal  year,  will  become  invalidated  or  otherwise  affect- 
ed by  the  election  and  subsequent  entry  of  Henry  Payot, 
Esq.,  the  senior  member  of  said  firm,  to  the  ofiice  of  Super- 
visor of  said  city  and  county?  (2)  Is  it  a  violation  of  Sec- 
tion 6  of  Article  XVI  of  the  Charter  of  this  city,  for  said 
firm  to  continue  to  carry  out  any  of  such  contracts  for  the 
remainder  of  the  present  fiscal  year?" 

Section  6  of  Article  XVI  reads  as  follows :  "No  Supervi- 
sor and  no  officer  or  employee  of  the  city  and  county,  shall 
be  or  become,  directly  or  indirectly,  interested  in,  or  in  the 
performance  of,  any  contract,  work  or  business,  or  in  the 
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sale  of  any  article,  the  expense,  price  or  consideration  of 
which  is  payable  from  the  treasury;  or  in  the  purchase  or 
lease  of  any  real  estate  or  other  property  belonging  to,  or 
taken  by,  the  city  and  county.  If  any  person  in  this  section 
designated  shall,  during  the  time  for  which  he  was  elected 
or  appointed,  acquire  an  interest  in  any  contract  with,  or 
work  done  for  the  city  and  county,  or  any  department  or 
'  oflScer  thereof,  or  in  any  franchise,  right  or  privilege  granted 
by  the  city  and  county,  unless  the  same  shall  be  devolved 
upon  him  by  law,  he  shall  forfeit  his  office,  and  be  forever 
debarred  and  disqualified  from  being  elected,  appointed  or 
employed  in  the  service  of  the  city  and  county;  and  all  such 
contracts  shall  be  void  and  shall  not  be  enforceable  against 
the  city  and  county." 

There  is  no  provision  of  the  Charter  which  declares  con- 
tracts made  with  the  city  to  be  void  by  reason  of  the  subse- 
quent election  of  any  one  of  the  contractors  to  an  office  un- 
der the  city  government.  Were  any  member  of  the  Board 
of  Supervisors,  or  other  city  officer,  to  enter  into  or  acquire 
an  interest  in  any  contract  with  the  city  government,  the 
contract  would  be  void  and  of  no  effect,  and  the  officer 
would  forfeit  his  office  and  be  forever  debarred  from  office 
or  employment  under  the  government  of  this  city  and 
county. 

But  when  a  contract  has  been  entered  into  by  a  firm,  no 
member  of  which  firm  is  at  the  time  of  making  such  con- 
tract an  officer  or  employee  of  the  municipality,  the  con- 
tract is  not  subsequently  avoided  by  the  entrance  of  a  mem- 
ber of  such  firm  into  the  municipal  employ.  The  law  aims 
to  make  it  impossible  for  a  municipal  officer — whose  eye 
should  be  single  to  the  city's  benefit — to  reap  financial  ad- 
vantage from  his  official  relation  to  the  city.  The  law  does 
not  say  that  when  one  who  has  a  contract  with  the  city 
shall  be  elected  to  an  office,  the  contract  which  he  has  pre- 
viously made  shall  be  void.  If  the  law  did  so  read,  it 
would  then  be  within  the  power  of  any  contractor,  who  had 
made  a  contract  disadvantageous  to  himself,  to  secure  his 
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release  from  all  obligations  thereunder,  by  securing 
his  appointment  or  election  to  the  municipal  ser- 
vice; or  the  same  end  could  be  reached  by  the 
appointment  to  a  municipal  office  of  some  holder 
of  a  single  share  of  the  stock  of  a  corporation  hav- 
ing such  a  contract.  In  fact,  the  city  would  be  to  a  great 
extent  at  the  mercy  of  the  contractor;  for,  if  at  any  time 
he  wished  to  avoid  a  contract  with  the  city,  he  would  have 
to  do  no  more  than  show  that  since  making  the  contract 
one  of  the  shareholders  in  the  corporation  had  become  a 
supervisor,  officer,  or  employee  of  the  city  and  county. 
Then,  too,  it  is  manifest  that  a  disgruntled  minority  stock- 
holder in  a  street-contracting  or  other  corporation  with 
which  the  city  had  large  dealings,  might,  by  securing  his 
election  or  appointment  to  office,  make  void  the  city's  con- 
tracts and  so  cause  great  delay,  confusion  and  expense  to 
the  city. 

The  purpose  of  the  Charter  was  to  make  fraud  against 
the  city  unprofitable,  by  taking  away  its  reward.  But 
where  there  could  have  been  no  such  fraud,  where  the  con- 
tract was  let  before  any  one  interested  therein  was  a  mem- 
ber of  the  city  government,  the  contract  is  good,  valid  and 
binding.  The  language  of  the  law  is  plain  and  simple. 
Contracts  are  made  void  only  when  the  contractor  himself, 
or  some  one  interested  in  the  contract,  is  an  officer  or  em- 
ployee of  the  city  government  at  the  time  when  the  con- 
tract is  made,  or  when  such  contract  is  made  during  the 
term  for  which  such  officer  was  elected  or  appointed.  The 
election  of  Mr.  Payot  to  the  office  of  Supervisor  in  nowise 
changes  the  relation  of  Payot,  Upham  &  Co.,  towards  the 
city.  I  accordingly  answer  both  your  questions  in  the 
negative. 

Respectfully, 

Franklin  K.   Lane. 
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Bond  Elections.— As  to  Time  at  Which  Board  of  Supervisors 
May  Issue  Call  Therefor.— Registration  Roll  to  be  Used  at 
Such  Special  Election  if  Held  in  the  Year  1902. 

February  5,  1902. 
The   Board   of    Supervisors. 

Gentlemen:  Resolution  No.  2233  presents  to  me  two 
questions:  ''First.  Under  the  provisions  of  the  Charter,  is 
it  mandatory  upon  the  Board  of  Supervisors  to  call  a 
special  election  at  the  next  meeting  after  the  completion  of 
publication  of  Declaratory  Ordinances,  or  at  an  adjourned 
meeting  thereof?  Second.  Should  it  be  necessary  to  call 
a  special  election  for  the  issuance  of  bonds,  can  the  election 
be  held  under  the  old  registration  of  the  year  1901,  or  must 
said  election  be  held  under  the  new  registration  of  1902?" 

First.  The  Charter  says  that  the  Board  of  Supervisors 
shall  call  a  special  election  at  the  next  meeting  after  the 
completion  of  publication  of  Declaratory  Ordinances  or  at 
an  adjourned  meeting  thereof,  and  I  am  inclined  to  think 
that  the  Supreme  Court  would  look  with  very  slight  favor 
upon  the  contention  on  the  part  of  the  city  that  such  re- 
quirement was  not  to  be  regarded  seriously.  In  all  matters 
of  procedure  touching  the  call  for  a  bond  election,  I  should 
advise  that  all  Charter  provisions  be  regarded  as  manda- 
tory. With  some  of  these  provisions  it  seems  to  be  impos- 
sible fully  to  comply,  but  an  earnest  effort  should  be  made 
to  do  whatever  the  Charter  requires,  even  though  it  may  be 
found  later  that  some  of  the  positive  expressions  and  di- 
rections in  the  Charter  are  but  directory. 

Second.  I  have  advised  the  Board  of  Election  Commis- 
sioners that,  in  my  opinion,  it  was  the  intention  of  the  Leg- 
islature in  framing  the  Registration  Act  of  1899  that  all 
elections  held  after  the  beginning  of  this  year  should  be 
held  under  the  new  and  complete  registration  made  in  con- 
formity with  such  law.  Where  an  election  must  be  held 
and  it  is  impossible  to  obtain  a  complete  new  registration 
prior  to  such  election,  the  courts  would  doubtless  hold  such 
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election  valid  if  held  under  the  old  registration,  but  where, 
as  in  the  case  of  bond  elections,  the  time  for  the  election 
is  a  matter  for  determination  by  a  municipal  board,  I  would 
strongly  urge  against  holding  any  special  election  until 
after  such  registration  had  been  obtained. 

Respectfully, 

Franklin   K.    Lane. 


Public  Improvements. — Necessity  for  Plans  and  Estimates  Upon 
Proposed  Fire  Department  Improvements  Before  Board  of 
Supervisors  May  Pass  a  Declaratory  Ordinance. 

February  S,  1902. 
The  Board  of  Fire  Commissioners. 

Gentlemen:  I  beg  to  acknowledge  receipt  of  yours  of 
January  20,  1902,  reading  as  follows:  "As  you  are  un- 
doubtedly aware,  the  Board  of  Supervisors  voted  to  include 
in  the  proposed  bond  issue  for  the  use  of  the  Fire  Depart- 
ment for  erecting  new  houses,  acquiring  one  or  two  sites 
and  rei)airing  the  houses,  the  sum  of  three  hundred  and  fifty 
thousand  dollars.  The  Board  did  this  upon  the  representa- 
tion to  them  of  the  urgent  need  and  necessities  of  the  work, 
and  a  list  of  the  improvements,  as  needed,  was  presented  to 
them,  as  per  enclosed  copy.  There  is  a  doubt  as  to  the  suflQ- 
ciency  of  this  list  to  authorize  the  bond,  or  to  do  the  work. 
It  is  held  by  some  that  this  list  is  quite  enough,  and  the 
plans  and  specifications  can  be  made  after  the  bonds  have 
been  voted  and  issued;  but  it  is  held  by  others  that  the 
bonds  cannot  be  legally  voted  or  applied  unless  specified 
plans  or  specifications,  or  either  or  both,  are  on  file  with 
the  Board  of  Public  Works.  These  changes,  as  said  before, 
are  absolute  and  immediate  necessities,  and  this  department 
does  not  want  to  place  their  executive  in  jeopardy  by  neg- 
lecting to  do  anything  necessary  or  even  likely  to  do  this. 
Therefore,  we  would  kindly  ask  you  to  interpret  the  provi- 


615 

sions  of  the  Charter  on  this  point,  so  that  we  may  know 
exactly  what  we  are  to  do.  As  your  decision  will  apply 
with  equal  force  to  the  School  Department,  we  will  ask  you 
to  give  us  your  opinion  at  the  earliest  time  possible." 

A  mere  list  of  the  new  buildings  and  sites  required  by  the 
Fire  Department,  such  as  your  Board  submitted  to  the 
Board  of  Supervisors,  is  not  sufficient  upon  which  to  base 
a  Declaratory  Ordinance,  which  is  the  initiatory  step  lead- 
ing to  the  issuance  of  bonds  for  such  public  improvements. 
Under  the  Charter,  as  under  the  Public  Improvements  Act 
of  1889  (Stats.  1889,  p.  399),  plans  and  estimates  of  the 
buildings  or  improvements  contemplated  must  be  made 
and  filed  prior  to  action  by  the  Board  of  Supervisors.  It 
is  only  by  reason  of  such  plans  and  estimates  that  the  Board 
of  Supervisors  comes  to  know  that  such  public  improve- 
ments cannot  be  paid  for  out  of  the  annual  tax  levy. 

The  schedule  which  you  have  submitted  to  the  Board  of 
Supervisors  informs  them  what  the  needs  of  your  depart- 
ment are,  and  it  is  their  duty  to  decide  whether  to  include 
such  improvements  or  not  in  the  proposed  call  for  a  bond 
election.  The  Board  of  Supervisors  should  obtain  the  neces- 
sary plans  and  estimates  before  passing  a  Declaratory 
Ordinance  leading  to  the  bond  election. 

Respectfully, 

Franklin   K.   Lane. 


Transportation  of  Moneys  to  State  Treasury. — Mileage  Fees  Al- 
lowed by  State  to  Treasurer. 

Fehruary  10,  1902. 
The   Board   of    Supervisors. 

Gentlemen:  I  am  requested  by  Resolution  No.  2265  to 
inform  your  Board  "Whether  or  not  the  City  and  County 
of  San  Francisco  should  bear  the  expenses  of  transporta- 
tion to  the  State  Treasury  at  Sacramento  of  moneys  due 
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the  State  by  the   City   and   County   of   San   Francisco,  or 
whether  this  is  not  a  proper  charge  against  the  State." 

Section  3876  of  the  Political  Code  reads  as  follows :  "The 
Controller  must,  in  the  settlement,  allow  the  Treasurer  for 
mileage  at  the  rate  of  forty  cents  per  mile  from  the  county 
seat  to  the  capital;  such  mileage  not  to  exceed  at  any  set- 
tlement one  hundred  dollars." 

Section  3871  reads:  "In  the  settlement,  the  Controller 
must  deduct  the  mileage  allowed  to  the  County  Treasurer 
in  making  settlement." 

The  Controller  therefore  has  authority  to  deduct  from 
the  moneys  coming  to  the  state  the  mileage  allowed  to 
the  County  Treasurers.  The  laws  of  the  state  thus  recog- 
nise that  the  expense  of  transportation  to  the  state  treas- 
ury, to  the  extent  of  such  mileage  fees,  is  a  proper  charge 
against  the  state. 

Respectfully, 

Franklin   K.   Lane. 


Taxation. — Power  of  Board  of  Supervisors  to  Cancel  One  Assess- 
ment in  Case  of  Double  Assessment  of  Same  Property. 

February  10,  1902. 
The   Board   of    Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2223,  in 
which  inquiry  is  made  as  to  your  power  as  a  Board  to  can- 
cel an  arbitrary  assessment  made  in  accordance  with  Sec- 
tion 3633  of  the  Political  Code,  "in  a  case  where  the  As- 
sessor reports  a  clerical  error  had  been  made  and  he 
therefore  'requests'  the  cancellation  of  said  assessment." 
The  facts  in  this  case  as  presented  show  that  two  assess- 
ments were  made  upon  the  same  property,  one  of  which 
was  made  upon  the  statement  of  the  owner  of  the  prop- 
erty, the  other  being  the  arbitrary  assessment  referred  to 
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in  your  resolution.  It  appears  that  by  an  oversight  the 
Assessor  placed  an  arbitrary  assessment  upon  property  a 
statement  of  which  had  already  been  turned  in  to  him,  so 
that  a  double  assessment  resulted. 

Relief  may  be  given  to  the  aggrieved  property  owner  un- 
der Section  3805  of  the  Political  Code,  which  authorizes  the 
Board  of  Supervisors  upon  being  notified  of  such  double 
assessment  by  the  Tax  Collector  to  cancel  one  of  said  as- 
sessments by  an  entry  on  the  margin  of  the  assessment 
book. 

Respectfully, 

Franklin   K.   Lane. 


Taxation. — Assessment  of  Property  Sold  to  State  for  Delinquent 
Taxes  and  Later  Sold  by  State  to  Third  Persons. 

February  11,  1902. 
The  Assessor. 

Sir:  You  inquire  (1)  "Whether  land  which  has  been 
sold  to  the  state  for  delinquent  taxes  and  afterward  deeded 
by  the  state  to  a  third  person,  should  be  assessed  to  such 
grantee;  and  (2)  if  so,  whether  it  should  be  assessed  to 
such  grantee  only,  and  the  name  of  the  original  owner 
dropped." 

(1)  Section  3628  of  the  Political  Code  requires  you  to 
assess  property  to  the  owner  thereof.  I  can  see  no  reason 
for  not  considering  the  grantee  in  the  deed  from  the  state 
as  the  owner  for  the  purpose  of  taxation.  After  sale  or  dis- 
position by  the  state,  the  original  owner  is  not  even  per- 
mitted to  redeem  the  land.  It  is  only  prior  to  such  dispo- 
sition that  the  original  owner  or  his  representatives  or  suc- 
cessors have  the  right  to  redeem.  (See  Political  Code,  Sec- 
tion 3877.)  It  would  seem  therefore  that  the  original  owner, 
upon  disposition  by  the  state,  at  once  loses  all  interest  in 
or  control  over   the   property.     The   grantee  of  the  state 
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thus  seems  to  be  the  owner  to  whom  the  land  should  be  as- 
sessed. 

(2)  From  what  has  been  said  it  also  follows  that  gener- 
ally speaking  you  should  not  longer  assess  the  land 
to  the  original  owner.  This  is  subject  to  one  exception, 
namely,  where  such  original  owner  claims  an  interest  in  the 
property  and  desires  to  be  assessed,  in  which  case  you  are 
permitted  to  insert  his  name  on  the  assessment  book  to- 
gether with  that  of  the  person  to  whom  the  land  is  already 
assessed  as  owner,  namely,  the  grantee  of  the  deed  from 
the  state.    (See  Political  Code,  Sec.  3657.) 

Kespectfully, 

Franklin   K.   Lane. 


Police  Officers. — Power  of  Board  of  Police  Commissioners  to 
Impose  Penalty  of  Suspension  Upon  a  Member  of  Depart- 
ment Found   Guilty  on  Charges  Preferred. 

February  11,  1902. 
The  Board  of  Police  Commissioners. 

Gentlemen:  I  beg  to  acknowledge  receipt  of  your  com- 
munication of  February  4th,  in  which  you  ask  the  follow- 
ing question:  "Has  the  Board  of  Police  Commissioners  the 
power  to  impose  the  penalty  of  suspension  upon  a  member 
of  the  Police  Department  after  a  verdict  of  guilty  on 
charges  preferred  for  violation  of  rules  and  regulations  un- 
der Chap.  VII,  Art.  VIII  of  the  Charter?" 

The  only  provisions  of  the  Charter  relating  to  the  mat- 
ter of  suspensions  within  the  Police  Department  are  the 
following:  (1)  Section  2,  Chap.  I,  Art.  VIII:  "All  mem- 
bers of  the  Police  Department  shall  hold  office  during  good 
behavior,  subject  to  the  provisions  hereinafter  set  forth  re- 
lating to  promotions,  suspensions,  dismissals  and  disrate- 
ments."  (2)  Subdivision  1,  Sec.  1,  Chap.  Ill,  Art.  VIII: 
"The  Board  of  Police  Commissioners  shall  have  power  to  ap- 
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point,  promote,  suspend,  disrate  or  dismiss  any  member  of 
the  Department  in  the  manner  hereinafter  provided."  (3) 
Chapter  VII  of  Art.  VIII  is  headed  "Promotions,  Suspen- 
sions, Dismissals  and  Disratements." 

It  would  appear  from  these  provisions  that  up  to  a  cer- 
tain point  in  their  work  it  was  the  intention  of  the  Char- 
ter-framers  to  give  to  the  Board  of  Police  Commissioners 
power  to  suspend  a  member  of  the  Department  in  certain 
cases  and  under  certain  conditions.  But  a  complete  exam- 
ination of  the  Charter  shows  that  such  power  is  nowhere 
directly  granted  to  the  Commission.  It  is  to  be  noticed  that 
the  power  of  suspension  referred  to  in  the  provisions  quoted 
above  is  a  power  granted  "subject  to  the  provisions  herein- 
after set  forth,"  or  "in  manner  hereinafter  provided."  Inas- 
much as  there  are  no  later  provisions  setting  forth  the  limi- 
tations upon  this  power  of  suspension  or  the  manner  in 
which  said  power  may  be  exercised,  the  Police  Commis- 
sion, in  order  to  exercise  such  power,  would  have  to  read 
into  the  Charter  provisions  not  therein  contained.  It  is 
obvious  that  we  have  no  way  of  ascertaining  what  was  the 
mind  of  the  Freeholders  upon  these  matters. 

Although  Chapter  VII  is  headed  "Promotions,  Suspen- 
sions, Dismissals  and  Disratements,"  the  Freeholders  omit- 
ted all  reference  to  suspensions  therein.  Section  1  of  said 
chapter  relates  exclusively  to  promotions.  Section  3  of  the 
same  chapter  defines  the  manner  in  which  and  the  causes 
for  which  a  member  of  the  force  may  be  dismissed.  Sec- 
tion 2  relates  to  punishments,  and  therein  it  is  said  that  a 
guilty  member  may  be  punished  by  reprimand  or  by  fine 
or  by  dismissal.  These  punishments,  being  designated, 
must  be  regarded  as  exclusive.  I  see  no  way  of  avoiding  the 
conclusion  that  there  is  no  power  in  the  Police  Commis- 
sioners to  impose  any  other  punishments  than  those  named 
in  this  section.    It  is  therefore  my  opinion  that  the  Board 
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of  lV)Iice  Commissioners  has  not  been  granted  power  to 
imj)ose  the  penalty  of  suspension  upon  a  member  of  the 
force. 

Respectfulh', 

Franklin   K.   Lane. 


Moneys  Due  City. — Deduction  to  be  Made  by  Auditor  from  De- 
mands   Presented   Against   City. 

February  IS,  1902. 
The    Board   of    Supervisors. 

Gentlemen:  Resolution  No.  1857  requests  my  opinion 
"as  to  whether  the  Board  of  Public  Works,  or  the  Board  of 
Supervisors,  has  the  right  to  deduct  trenching  inspection 
fees  from  the  bill  presented  by  the  Spring  Valley  Water 
Works  for  water  furnished  the  city  and  county." 

I  can  find  no  authority  in  the  Charter  for  such  deduction 
by  either  Board.  That  duty  is  expressly  imposed  upon  the 
Auditor  by  Section  6,  Chapter  II,  Article  IV.  It  is,  how- 
ever, your  duty  and  that  of  every  other  board  and  head  of 
department  to  notify  the  Auditor  when  there  is  any  in- 
debtedness due  the  city  by  parties  having  or  likely  to  have 
claims  against  it.  If  it  is  desired  by  any  officer  required  to 
approve  the  demand,  to  annex  a  notice  of  this  character  to 
the  demand  itself,  I  see  no  objection  thereto,  but  it  would 
seem  the  better  plan  to  send  a  separate  and  independent 
notice  addressed  and  forwarded  directly  to  the  Auditor. 
When  the  Auditor  is  so  notified,  he  is  forbidden  to  audit 
such  claims  without  deducting  the  indebtedness. 

Respectfully, 

Franklin  K.   Lane. 
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Pensions.— Conditions  in  General  Under  Which  Members  of  Fire 
Department  May  Receive  Salaries  During  Temporary  Dis- 
ability. 

February  13,  1902. 

The  Board  of  Fire  Commissioners. 

Gentlemen:  In  a  communication,  dated  January  30th, 
you  state  that  your  Board  is,  from  time  to  time,  in  receipt 
of  requests  from  members  of  the  Fire  Department  for  the 
continuance  of  their  salaries  while  temporarily  disabled, 
and  that  these  injuries  are  received  under  various  circum- 
stances, some  at  quarters  and  others  while  engaged  in  the 
work  of  extinguishing  fires,  and  that  you  are  desirous  of 
having  my  opinion  as  to  the  exact  liability  of  the  city  in 
these  cases. 

I  can  do  little  more  than  recite  the  language  of  the 
Charter,  wherein  it  is  provided  that  "when  any  member, 
officer  or  employee  of  the  department  shall  become  tem- 
porarily disabled  by  reason  of  injuries  received  while  in 
the  actual  performance  of  his  duty  therein  so  as  to  in- 
capacitate  him   from   performing   his   duty,   the   Commis- 
sioners shall  allow  his  salary  during  the  continuance  of 
such   temporary   disability."      (Section  3,   Chap.    II,   Art. 
IX.)     This,  of  course,  does  not  mean  that  when  a  member 
of  the  department  is  injured  in  doing  something  other  than 
that  which  his  duties  require  of  him,  he  shall  be  allowed 
his  salary  during  his  term  of  disability,  but  it  does  mean, 
I  take  it,  that  if  a  man  is  injured  while  in  the  performance 
of  any  duty  required  of  him  by  the  rules  of  the  depart- 
ment, whether  such  injury  is  received  in  the  extinguish- 
ing   of    fires    or    in    his    quarters,    the    city    shall    allow 
his  salary  during    the    continuance    of  such    term  of  dis- 
ability.     The  words  "injuries  received"  do  not  include  dis- 
eases contracted,  unless  such  diseases  follow  as  an  imme- 
diate consequence  of  some  injuries  received,  and  the  in- 
capacity which  must  result  from  the  injury  in  order  to 
entitle  him  to  his  salary  must  be  such  as  to  render  him  in- 
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capable  of  competently  performing  the  duty  which  the 
law  and  the  rules  of  your  department  require  from  a  man 
in  his  position. 

The  interpretation  here  given  is  not  to  be  taken  as  ex- 
haustive, but  rather  as  indicative  of  the  standpoint  to  be 
assumed  by  your  Board  in  considering  the  applications 
made  to  you,  each  one  of  which  must  be  judged  by  its 
own  facts. 

Respectfully, 

Franklin   K.   Lane. 


"Dewey  Boulevard." — Whether  Executors  of  Estate  of  Adolph 
Sutro,  Deceased,  May  Change  or  Modify  Conditions  Upon 
Which  Grant  of  Easement  Was  Made  by  Decedent. 

February  IJf,  1902. 
The  Board  of  Supervisors. 

Gentlemen:     Resolution  No.  2157  reads  as  follows: 

"Whereas,  The  time  for.  the  performance  of  certain  con- 
ditions imposed  in  the  deed  of  Adolph  Sutro  to  the  City 
and  County  of  San  Francisco,  dated  March  22,  1897,  to 
certain  lands  for  the  construction  of  what  is  known  and 
designated  'Dewey  Boulevard'  will  expire  on  March  22, 
1902;  and 

"Whereas,  The  City  Engineer,  in  accordance  with  a  re- 
quest of  his  Honor,  Mayor  James  D.  Phelan,  filed  a  report 
(Dec.  6,  1901),  upon  a  modification  of  the  project  embody- 
ing a  reduction  of  width  of  the  northerly  portion  of  the 
Boulevard,  which  modification  is  a  violation  of  the  condi- 
tions imposed  in  the  deeds  of  said  Adolph  Sutro  and  the 
deed  of  the  Spring  Valley  Water  Works,  dated  March  18, 
1897;  therefore, 

"Resolved,  That  the  City  Attorney  be  and  he  is  hereby 
requested  to  furnish  this  Board  with  his  opinion  as  to 
whether  the  executors  of  Adolph  Sutro,  deceased,  and  the 
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Spring  Valley  Water  Works  can  legally  agree  to  the  modi- 
fication proposed  by  the  City  Engineer,  and  also  whether 
the  executors  of  the  estate  of  the  said  Adolph  Sutro,  de- 
ceased, can  legally  grant  the  City  and  County  of  San  Fran- 
cisco an  extension  of  two  years'  time  within  which  to  com- 
plete the  aforesaid  Boulevard  in  accordance  with  the  modi- 
fications of  the  conditions  of  the  deeds  aforesaid,  as  pro- 
posed in  the  report  of  the  City  Engineer?" 

Your  inquiry  goes  to  the  power  of  the  executors  of  the 
estate  of  Adolph  Sutro,  deceased,  to  agree  to  a  modification 
of  the  conditions  attached  by  Adolph  Sutro  to  the  grant 
of  the  right  of  way  for  the  Dewey  Boulevard,  and  also  to 
the  power  of  the  said  executors  to  grant  to  the  City  and 
County  of  San  Francisco  a  two  years'  extension  of  time 
within  which  to  complete  the  Boulevard  under  the  modified 
conditions. 

The  executors  of  the  Adolph  Sutro  estate  have  not  the 
power  to  agree  to  a  modification  of  the  terms  of  the  original 
grant.  Such  powers  must  arise  either  from  those  expressly 
granted  to  the  executors  by  the  will  of  the  deceased,  or 
must  flow  from  the  general  grant  to  be  found  in  the  law, 
and  from  neither  of  such  sources  can  the  power  here  sought 
be  derived.  Neither  the  will  nor  the  law  makes  such  a 
grant. 

In  contemplation  of  law  the  realty  passes  on  the  death  of 
a  decedent  to  the  heirs  or  devisees.  The  executors  are  not 
the  owners  of  the  land  (Mulligan  vs.  Smith,  59  Cal,,  225; 
Kahn  vs.  Board  of  Supervisors,  79  Cal.,  388),  and  they  can 
exercise  only  such  powers  over  it  as  are  expressly  given 
them  by  law.  The  case  of  Hankins  vs.  Kimball,  57  Ind.,  42, 
decides  that  an  executor  as  such  has  no  power  to  grant  to 
a  railroad  company  a  right  of  way  over  lands  belonging  to 
his  testator's  estate.  In  Rush  vs.  McDermott,  50  Cal.,  471, 
it  is  held  that  the  adminstrator,  as  such,  has  no  power  to 
bind  the  heirs  by  consenting  to  a  proceeding  for  laying  out 
a  highway  over  the  lands  of  the  estate  and  that  the  consent 
of  the  administrator  confers  no  right.    An  administrator  is 
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not  permitted  to  waive  either  the  general  statute  of  limi- 
tation or  the  statute  requiring  a  party  to  present  his  claim, 
(Boyce  vs.  Fisk,  110  Cal.,  107;  Vrooman  vs.  Li  To  Tai,  113 
Cal.,  302.) 

In  my  opinion  the  executors  of  the  Sutro  Estate  have 
neither  the  power  to  grant  an  extension  of  time  nor  to  con- 
sent to  a  modification  of  the  other  conditions  of  the  original 
grant.  The  end  sought,  however,  by  such  modification  of 
the  contract  may  be  possible  of  attainment  through  the 
consent  of  all  interested  in  the  estate. 

Respectfull}', 

Franklin   K.    Lane. 


Exaction  of  Bonds  From  Saloon-Keepers. 

February  15,  1902. 
The  Board  of  Police   Commissioners. 

Gentlemen:  In  your  communication  of  January  2,  1902, 
my  opinion  is  sought  regarding  a  phm  to  relieve  the  city  of 
liability  for  mob  violence  occuriug  in  the  city  and  county 
in  and  around  the  Presidio,  it  being  proposed  to  require 
bonds  from  the  property  owners  or  the  saloon-keepers  to 
protect  the  city  against  financial  loss. 

I  have  found  no  authority  which  would  justify  me  in  ad- 
vising you  that  it  is  within  your  power  to  demand  or  re- 
quire such  a  bond  as  is  proposed.  The  discretion  and  judg- 
ment of  the  Commission  itself  in  granting  permits  seems  to 
be  the  one  protection  upon  which  the  city  must  rely.  The 
city  in  my  judgment  could  not  relieve  itself  of  the  legal 
liability  whioh  the  law  imposes  for  acts  of  mob  violence  by 
requiring  a  bond  from  the  saloon-keeper  or  property  owner. 
Since  the  law  does  not  provide  for  such  bond  the  Board  can- 
not demand  it. 

Respectfully, 

Franklin   K.   Lane. 
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Supplies.— Procedure  by  Which  Board  of  Health  May  Secure 
Goods  Not  Included  in  Annual  Schedule. — Approval  of  De- 
mands for  Such  Supplies  by  Board  of  Supervisors. 

February  17,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  I  beg  to  acknowledge  receipt  of  Resolution 
Ko.  2236,  in  which  the  following  questions  are  propounded: 
"First:  In  the  event  of  goods  not  included  in  the  annual 
schedule  of  supplies  being  required  for  the  use  of  the  City 
and  County  Hospital,  the  City  and  County  Almshouse  and 
the  Emergency  Hospitals,  is  it  within  the  power  of  the 
Board  of  Health  to  order  such  goods  and  supplies,  or  is  it 
necessary  for  said  Board  to  make  requisitions  on  the  Board 
of  Supervisors,  said  Supervisors  to  contract  for  said  goods, 
after  calling  for  competitive  bids?  Second.  In  case  demands 
are  presented  to  the  Board  of  Supervisors  from  the  Board  of 
Health  for  supplies,  etc.,  not  provided  for  in  the  schedule  of 
contracts  annually  made  by  the  Board  of  Supervisors,  is  the 
action  of  the  Supervisors  in  approving  such  demands  merely 
ministerial,  or  has  the  Board  of  Supervisors  under  any  cir- 
cumstances the  right  to  reject  said  demands?" 

First.  It  is  the  plan  of  the  Charter  that  all  hospital 
supplies  shall  be  obtained  through  contracts  let  to  the  low- 
est bidder  by  the  Board  of  Supervisors.  Section  1,  Chapter 
III,  Article  II,  says  that  all  contracts  for  "subsistence,  sup- 
plies, drugs  and  other  necessary  articles  for  hospitals,  pris- 
ons, public  institutions  and  other  departments  not  otherwise 
specifically  provided  for  in  this  Charter,  must  be  made  by 
the  Supervisors,  .  .  .  which  Board  must  determine  an- 
nually what  supplies,  drugs,  etc.,  will  be  needed  by  the 
city  and  county  for  the  ensuing  year."  This  provision  must 
be  strictly  followed  and  no  contract  let  unless  upon  such 
competitive  bidding.  The  Board  of  Health  is  given  exclus- 
ive control  and  disposition  of  all  expenditures  necessary  in 
the  institutions  under  its  immediate  control  "except  as  pro- 
vided in  Article  II,  Chapter  III,  of  the  Charter." 
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If  supplies  are  required  which  have  not  been  contracted 
for  it  is  the  duty  of  the  Board  of  Supervisors  to  call  for 
t)ids  for  such  supplies  and  it  is  not  within  the  power  of  the 
Board  of  Health  to  order  in  the  open  market  or  contract  in- 
dependently. 

Second.  In  my  opinion  the  Board  of  Supervisors  has 
power  to  reject  any  demands  not  created  in  conformity  with 
the  provisions  of  the  Charter.  And  where  the  Board  of 
Health  has  ordered  supplies  otherwise  than  as  the  law  al- 
lows, the  approval  of  such  demands  cannot  be  required  of 
the  Board  of  Supervisors  as  a  ministerial  act.  Within  the 
powers  granted  to  the  Board  of  Health  as  to  the  exclusive 
control  and  management  of  its  funds,  with  the  exception 
noted,  the  Board  of  Supervisors  cannot  control  the  expendi- 
tures of  the  Board  of  Health;  but  when  such  Board  passes 
beyond  its  granted  powers  the  Board  of  Supervisors  may 
withhold  its  approval  of  the  illegally  created  demand. 

Respectfully, 

Franklin   K.    Lane. 


Nuisances. — Method    by    Which    Municipality    May    Proceed    to 
Abate  Nuisances  Through  the  Board  of  Health. 

February  20,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  Under  date  of  January  2,  1902,  Bill  No.  544 
^'Declaring  certain  buildings  in  the  City  and  County  of 
San  Francisco  a  public  nuisance  and  providing  for  the 
abatement  of  said  nuisance,"  and  a  resolution  "Empowering 
the  Hospital  and  Health  Committee  of  the  Board  of  Super- 
visors to  conduct  an  investigation  of  the  sanitary  condi- 
tions of  the  buildings  named,"  were  submitted  to  me  with  a 
query  as  to  the  validity  of  the  procedure  contemplated. 

Bill  No.  544  reads  as  follows:    "Declaring  certain  build- 
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ings  in  the  City  and  County  of  San  Francisco  to  be  a  public 
nuisance  and  providing  for  the  abatement  of  said  nuisance. 

"Whereas  the  following  buildings  ...  on  account  of 
their  foul,  filthy  and  grossly  unsanitary  condition  endanger 
the  health  and  lives  of  their  inmates,  and  the  health  and 
Jives  of  the  inhabitants  of  the  City  and  County  of  San  Fran- 
cisco in  general;  and  whereas  no  amount  of  alteration  or 
repair  can  make  said  buildings  cease  to  be  a  grave  menace 
to  the  public  health; 

"Therefore,  be  it  ordained  by  the  people  of  the  City  and 
County  of  San  Francisco  as  follows: 

"Section  1.  The  buildings  and  shacks  located  as  follows: 
No.  736  Pacific  street;  wooden  shacks  in  the  rear  of  636^2 
Pacific  street;  shacks  connected  with  houses  on  Stockton 
street,  from  No.  1107  to  1117;  No.  1011  Jackson  street; 
building  connected  with  1011  Jackson  street,  in  rear,  open- 
ing on  Concord  alley;  whole  property  in  the  rear  of  Sacra- 
mento street,  touching  Oneida  street,  and  known  as  the 
"Ovens";  all  the  houses  on  both  sides  of  Comcourt  alley, 
from  No.  2  to  12,  inclusive,  are  hereby  declared  to  be  a 
public  nuisance. 

"Section  2.  The  Board  of  Health  and  the  Chief  of  Police 
be  and  they  are  hereby  directed  to  destroy  said  buildings 
and  shacks  forthwith. 

"Section  3.  This  ordinance  shall  take  effect  immedi- 
ately." 

The  accompanying  resolution  is  in  the  following  lan- 
guage: 

"Resolved,  That  the  Committee  on  Hospital  and  Health 
be  empowered  and  directed  to  conduct  an  investigation  of 
the  sanitary  condition  of  the  buildings  named  in  Bill  No. 
544;   and 

"Resolved,  That  for  the  purposes  of  this  investigation 
said  committee  be  authorized  to  compel  the  attendance  and 
testimony  of  such  persons  as  may  be  necessary;   and 

"Resolved,  That  the  Board  of  Health  be  requested  to  fur- 


628 


nish  said  committee  with  a  detailed  report  of  the  condition 
of  the  buildings  named  in  Bill  No.  544,  together  with  the 
opinion  of  the  said  Board  of  the  necessity  of  the  destruction 
of  the  buildings  named." 

Under  Section  1,  Subdivisions  1  and  6  of  Chapter  II,  Art. 
II  of  the  Charter,  the  Board  of  Supervisors  is  empowered  to 
"ordain,  make  and  enforce  within  the  limits  of  the  city  and 
county  all  necessary  local,  police,  sanitary  and  other  laws 
and  regulations,"  and  "to  provide  for  the  abatement  or  sum- 
mary removal  of  any  nuisance  and  to  condemn  and  to  pre- 
vent the  occupancy  of  unsafe  structures." 

And  by  Section  3,  Art.  X  of  the  Charter,  it  is  provided 
that  the  Board  of  Health  "may  determine  the  nature  and 
character  of  nuisances  and  provide  for  the  abatement  of  the 
same."  And  Section  4  of  the  same  article  provides:  "The 
Board  of  Health  shall  enforce  all  ordinances,  rules  and  regu- 
lations which  may  be  adopted  by  the  Board  of  Supervisors 
for  the  carrying  out  and  enforcement  of  a  good  sanitary 
condition  in  the  city  and  county;  for  the  protection  of  the 
public  health;  for  determining  the  nature  and  character  of 
nuisances  and  for  their  abatement.  It  shall  from  time  to 
time  submit  to  the  Supervisors  a  draft  of  such  ordinances, 
rules  and  regulations  as  it  may  deem  necessary  to  promote 
the  objects  mentioned  in  this  section." 

Under  the  provisions  quoted  ample  power  and  authority 
is  conferred  upon  the  Board  of  Supervisors  to  provide  for 
the  summary  abatement  of  nuisances  and  to  ordain,  make 
and  enforce  all  necessary  sanitary  laws  and  regulations  for 
that  purpose.  Such  power,  being  of  the  highest  legislative 
importance,  can  only  be  exercised  by  the  legislative  body 
of  the  city  and  county — the  Board  of  Supervisors.  (Ex 
parte  Cox,  63  Cal.,  21;  Ex  parte  McNulty,  77  Cal.,  164; 
Board  of  Harbor  Commissioners  vs.  Excelsior  Kedwood 
Lumber  Co.,  88  Cal.,  491.) 

When  the  Board  of  Supervisors  shall  have  passed  such 
ordinances  as  may  be  best  suited  to  the  summary  abatement 
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of  nuisances,  it  is  made  possible,  under  the  provisions  of 
the  Charter  defining  the  powers  and  duties  of  the  Board 
of  Health  in  that  behalf,  to  enforce  the  same. 

An  ordinance  providing  for  the  abatement  of  nuisances  is 
subject  to  the  same  general  tests  in  determining  its  validity 
as  any  other  ordinance  passed  by  your  Board.  In  order  to 
create  a  valid  municipal  by-law,  not  only  must  the  provi- 
sions of  the  Charter  defining  the  mode  of  its  adoption  be 
faithfully  followed,  but  it  must  be  passed  in  the  lawful  exer- 
cise of  an  express  power  or  a  power  imjjliedly  necessary  to 
the  exercise  of  such  express  power.  In  the  exercise. of  such 
express  or  necessarily  implied  power,  due  regard  must  be 
had  for  the  limitations  under  which  alone  it  can  be  lawfully 
exercised.  So  it  is  established  that  such  exercise  must  re- 
sult in  an  ordinance  that  is  not  unreasonable  or  discrimina- 
tory, but  operates  alike  upon  all  who  stand  in  the  same  re- 
lation to  the  subject  of  the  ordinance.  In  an  opinion,  dated 
December  18,  1901,  in  which  I  had  occasion  to  consider  the 
validity  of  a  bill  assuming  to  grant  special  privileges  to  a 
certain  individual  not  enjoyed  by  citizens  at  large,  will  be 
found  my  views  upon  what  constitutes  a  discriminatory  or- 
dinance. 

In  providing,  therefore,  for  the  abatement  of  nuisances 
I  am  of  opinion  that  a  general  ordinance  should  be  passed 
giving  definition  to  the  conditions  under  which  a  nuisance 
may  be  known  to  exist,  and  directing  the  Board  of  Health, 
upon  a  determination  that  such  conditions  exist,  to  proceed 
upon  proper  notice  to  abate  the  same.  As  a  form  for  such 
ordinance.  Section  3028  of  the  Political  Code  may  be  sug- 
gested. Prior  to  the  adoption  of  the  Charter  this  section 
was  deemed  applicable  to  the  City  and  County  of  San  Fran- 
cisco, and  prescribed  a  rule  of  conduct  for  the  old  Board 
of  Health.  Under  a  recent  decision  of  the  Supreme  Court 
in  People  vs.  Williamson  (67  Pac.  Rep.,  504),  the  present 
Board  of  Health  is  declared  to  possess  such  powers  as  the 
Charter  confers,  and  the  state  law,  so  far  as  inconsistent 
with  such  powers,  is  superseded.      I  consider  it  extremely 
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doubtful,  therefore,  whether  Section  3028  of  the  rolitical 
Code  is  still  in  full  force  and  effect  in  San  Francisco,  and 
if  so,  whether  it  still  affords  a  rule  of  conduct  for  the  Char- 
ter Board  of  Health.  But,  in  either  event,  the  adoption  of 
a  general  ordinance  providing  a  method  of  procedure  for 
the  summary  abatement  of  all  nuisances  and  making  it  the 
duty  of  the  Board  of  Health  to  abate  the  same,  I  consider 
a  lawful  exercise  of  the  powers  conferred  by  the  Charter. 

AVhether  the  nuisance  does  or  does  not  exist,  as  defined 
by  the  general  law  or  by  ordinance,  may  be  safely  delegated 
to  the  Board  of  Health  to  determine.  As  the  Supreme 
Court  has  held,  in  Board  of  Harbor  Commissioners  vs.  Ex- 
celsior Redwood  Lumber  Co.  (88  Cal.,  491),  'The  Legisla- 
ture cannot  delegate  its  power  to  make  a  law;  but  it  can 
make  a  law  to  delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes  or  intends  to 
make  its  own  action  depend.  To  deny  this  would  be  to 
stop  the  wheels  of  government."  (See  Locke's  Appeal,  72 
Pa.  St.,  491.) 

It  results  from  these  expressed  views  that  Bill  No.  544, 
if  adopted,  would  be  void  as  an  unreasonable  and  discrim- 
inatory ordinance  upon  a  subject  designed  by  the  law  to  be 
treated  only  by  general  and  uniform  law.  Such  an  ordi- 
nance is  invalid  if  it  confers  particular  privileges  or  imposes 
peculiar  disabilities  or  burdensome  conditions  upon  a  class 
of  persons,  who  stand  in  precisely  the  same  relation  to  the 
subject  of  the  law.    (Pasadena  vs.  Stimson,  97  Cal.,  251.) 

Respectfully, 

Franklin  K.   Lane. 
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Public  Streets.— Right  of  Sheriff  to  Obstruct  Same.— Duty  of 
Municipality  to  Keep  Streets  Clear  and  if  Necessary  to  Re- 
move Building   Encroaching  Thereon. 

Fehmary  20,  1902. 
The  Board  of  Public  Works. 

Gentlemen:  I  am  informed  by  a  communication  from 
your  Board  of  the  following  facts,  to-wit:  That  on  or  about 
the  15th  day  of  December,  1901,  the  Sheriff  of  the  city  and 
county  by  virtue  of  a  writ  of  possession  duly  issued,  did 
proceed  to  place  in  possession  the  owner  of  a  certain  lot 
on  Shrader  street,  between  Haight  and  Waller  streets,  and 
in  executing  said  writ  did  remove  from  said  lot  a  frame 
building  occupied  by  one  G.  W.  Simpson;  that  the  Sheriff 
caused  this  building  to  be  removed  to  the  roadway  of 
Shrader  street,  where  it  still  remains  an  obstruction  to  the 
street  and  a  nuisance  to  the  property  owners;  that  the 
Sheriff  upon  being  notified  of  said  nuisance  claimed  that  in 
removing  said  building  to  the  street  he  had  simply  perform- 
ed a  duty  imposed  upon  him  by  law,  and  did  not  thereby 
violate  a  municipal  ordinance,  and,  therefore,  refused  to 
comply  with  a  notification  to  remove  the  structure  in  ques- 
tion; that  the  aforesaid  Simpson  was  also  notified  that  said 
building  must  be  removed,  and  that  he  also  has  ignored  the 
said  notification.  And  upon  these  facts  you  ask  advice  as 
to  your  powers  and  duties. 

I  have  made  search  for  some  provision  of  law  which  au- 
thorizes or  empowers  the  Sheriff  to  use  the  public  streets  as 
a  warehouse  or  place  of  storage,  or  which  by  implication 
permits  or  requires  him  to  place  an  obstruction  in  the  street, 
and  I  have  found  no  such  law  and  no  decision  of  the  courts 
recognizing  such  right.  The  Sheriff  is  required  by  the  writ 
issued  from  the  court  to  place  the  owner  of  the  property  in 
possession  thereof  and  remove  all  the  personalty  belonging 
to  the  tenant  (Lee  Chuck  vs.  Quan  Wo  Chong  Co.,  81  Cal. 
222),  and  under  such  a  writ  it  has  been  the  practice  to 
make  use  of  the  sidewalk  and  street  in  certain  cases.      If, 
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however,  the  dispossessed  tenant  does  not  receive  his  per- 
sonal property  on  the  sidewalk,  the  Sheriff  may  not  permit  it 
to  remain  there,  and  become  an  illegal  obstruction,  a 
nuisance. 

The  Supreme  Court  of  Wisconsin  in  the  case  of  Gaertner 
vs.  Bues  (109  Wis.,  169),  says:  "It  must  be  conceded  that 
under  the  commands  of  the  writ,  it  was  his  (the  Sheriff's) 
duty  to  remove  the  tenant  and  her  belongings  from  the 
building,  so  as  to  give  the  owner  complete  dominion  over  it 
and  to  restore  him  to  possession.  In  the  performance  of 
those  duties,  if  the  tenant  failed  to  take  the  goods  as  they 
were  removed,  it  was  his  duty  at  most  to  use  ordinary  care 
for  their  protection;  that  is  to  say,  he  could  not  put  them 
in  the  street  so  as  to  blockade  or  obstruct  it.  He  could  not 
place  them  upon  another's  property  without  permission,  and 
thereby  become  a  trespasser.  He  might  do  as  was  done  in 
this  case — obtain  permission  to  put  them  in  a  storage  ware- 
house." 

Chief  Justice  Tilghman  of  the  Supreme  Court  of  Pennsyl- 
vania, in  the  case  of  The  Commonwealth  vs.  Milliman,  held 
that  constables  were  indictable  for  a  nuisance  who  conduct 
a  sale  under  an  execution  in  a  public  street  of  the  city  there- 
by obstructing  the  passage.  "I  directed  the  jury,"  reads  the 
opinion,  "that  a  constable  had  no  more  right  to  obstruct  the 
passage  of  a  public  street  than  any  other  person."  (13  S, 
&  R.  Rep.,  403.) 

To  cause  the  arrest  of  the  Sheriff,  as  suggested,  would 
eventually  determine  whether  this  official  had  power  to  so 
obstruct  the  street,  but  in  the  meantime  the  obstruction 
would  remain  for  the  long  period  through  which  the  pro- 
ceedings would  be  pending  in  the  various  courts.  Nor 
would  it  avail  more  to  arrest  the  owner  of  the  house.  The 
duty  of  the  city,  and  no  doubt  your  desire,  is  to  clear  the 
street  of  this  obstruction — it  is  a  nuisance — and  this  end 
should  be  sought  in  the  speediest  method  possible.  The 
Charter  does  not  give  your  Board  any  express  and  direct 
authority  to  abate  nuisances,  but  does  give  power  to  the 
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Board  of  Supervisors  "to  provide  for  the  abatement  or  sum- 
mary removal"  of  nuisances.  (Subd.  6,  Sec.  1,  Chap.  II,  Art. 
XL) 

Without  here  considering  the  necessity  for  such  procedure 
and  as  a  precautionary  measure,  I  advise  that  you  secure 
from  the  Board  of  Supervisors  at  its  next  regular  meeting 
a  resolution  directing  the  removal  of  this  obstruction  from 
the  street,  after  giving  two  days'  notice  to  the  owner  and 
occupant  of  the  house  and  the  Sheriff  to  remove  same.  (See 
Sec.  3494,  Civil  Code;  Vanderhurst  vs.  Tholcke,  113  Cal., 
147.)  Such  resolution  should  direct  that  if  after  the  said 
notice  is  given  the  house  is  not  removed  within  the  time 
specified  your  Board  shall  tear  down  the  house  and  re- 
move the  boards  to  the  corporation  yard,  this  being  the  least 
expensive  method  of  removing  the  house.  In  this  connec- 
tion, I  would  suggest  the  passage  of  a  general  ordinance  giv- 
ing to  your  Board  similar  authority  in  all  cases  of  a  like 
nature  which  may  hereafter  arise. 

Respectfully, 

Franklin   K.   Lane. 


Public  Streets. — Channel  near  Ninth  Street. 

February  2Jt,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  informed  by  Resolution  No.  1718  that 
a  petition  has  been  presented  to  your  Board  for  the  re- 
moval of  certain  obstructions  on  Channel,  between  Brannan 
and  Townsend  streets,  and  for  the  opening  of  said  street 
to  public  use;  that  the  Board  of  Public  Works  has  reported 
that  a  question  has  arisen  as  to  the  ownership  of  said  prop- 
erty; and  I  am  requested  to  report  as  to  the  question  raised 
as  to  the  title. 

An  abstract  of  title  has  been  furnished  me  by  the  abutting 
property  owners  covering  a  strip  of  land  one  hundred  and 
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sixty-seven  (167)  feet  bj  forty  (40)  feet  on  the  north  side 
of  Channel  street,  east  of  and  directly  adjoining  Ninth 
street.  It  is  my  opinion,  from  an  examination  of  this  ab- 
stract, that  the  property  covered  thereb}'  is  a  public  street 
and  that  the  party  or  parties  now  occupying  the  same  and 
placing  or  maintaining  obstructions  thereon  are  doing  so 
in  contravention  of  the  public  right  to  the  free  use  of  this 
property  as  a  public  highway.  I  am  aware  of  no  litigation 
now  pending  respecting  this  property. 

Respectfully, 

Franklin   K.   Lane. 


Jurors'  Fees. — Advisability  of  an  Appeal  in  Case  of  Powell  vs. 
City  and  County,  Involving  the  Obligation  to  Pay  Claims  of 
Jurors  in  Criminal  Cases  Under  Retrospective  Statute. 

February  25,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  Resolution  No. 2290, dated  February  5,1902, 
requests  my  opinion  as  to  "whether  an  appeal  should  be 
waived  in  the  case  of  Powell  vs.  City  and  County  of  San 
Francisco,"  being  a  case  involving  jurors'  fees  to  the  amount 
of  $18,  for  services  rendered  during  the  year  1899. 

Should  an  appeal  be  waived  in  this  case  and  the  judg- 
ment therein  obtained  become  final,  it  would  merely  deter- 
mine that  the  sum  of  |18  was  due  the  plaintiff  therein,  and 
would  leave  entirely  undisposed  of  claims  amounting  to  ap- 
proximately 135,000,  now  outstanding.  The  object  of  this 
proceeding  was,  I  understood,  to  obtain  a  ruling  by  the  Su- 
preme Court  upon  the  constitutionality  of  the  Act  of  March 
23,  1901,  so  that  in  case  its  constitutionality  was  sustained 
all  the  claims  arising  thereunder  might  be  safely  paid.  If 
this  case  is  not  appealed  then  such  object  will  not  be  at- 
tained, unless  another  similar  proceeding  is  brought,  which 
would  mean  delay  without  any  corresponding  benefit.    The 
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transcript  and  opening  brief  are  already  in  type,  and  if  the 
co-operation  of  opposing  counsel  can  be  obtained,  1  trust  to 
have  a  decision  from  the  Supreme  Court  by  the  time  fixed 
for  the  establishing  of  the  next  budget,  so  that  in  case  the 
claims  are  held  valid,  provision  may  be  made  for  their  pay- 
ment therein.  No  such  provision  having  been  made  in  the 
present  budget,  I  am  advised  that  even  if  a  decision  should 
come  earlier,  or  the  decision  of  the  lower  court  were  now 
accepted  as  final,  these  claims  could  not  be  paid  until  July 
next  for  want  of  funds.  It  will  be  made  plain  to  your  Board 
by  a  brief  presentation  of  the  questions  of  law  involved  in 
this  case  that  it  is  one  of  first  importance,  involving  not 
alone  the  power  of  the  Legislature  to  compel  the  city  to 
pay  the  money  here  claimed  by  the  jurors,  but  also  involving 
the  broader  question  whether  the  Legislature,  by  retrospec- 
tive legislation,  has  power  to  compel  the  city  to  pay  all 
those  who  have  rendered  services  thereto,  when  they  have 
no  enforceable  legal  claim  against  the  city  for  such  services. 

In  the  case  of  Birch  vs.  Thelan  (127  Cal.,  49),  the  Supreme 
Court  decided  that  jurors  in  criminal  cases  in  San  Francisco 
were  not  entitled  to  any  fees  for  such  service.  Following 
this  decision  the  Legislature,  in  1901,  passed  an  act  au- 
thorizing and  directing  the  payment  of  fees  to  jurors 
in  criminal  cases  in  this  city  and  county,  and  such 
jurors  are  now  being  paid  thereunder.  At  the  same  session 
of  the  Legislature  another  act  was  passed  which  attempts 
retrospectively  to  provide  for  the  payment  of  such  jurors  as 
had  theretofore  served.  The  first  section  of  this  act  reads: 
"All  persons  who  have  attended  as  jurors  in  the  trial  of 
criminal  cases  in  the  Superior  Court  of  any  county  or  city 
and  county  of  this  state,  since  the  Act  of  March  28,  1895, 
and  pursuant  thereto,  and  have  not  been  paid  the  fees 
specified  in  said  act  therefor,  shall  receive  and  be  paid  out 
of  the  general  fund  of  such  county  or  city  and  county,  the 
sum  of  two  dollars  per  day  for  each  day's  attendance  as 
such  juror."     (Stats.  1901,  p.  084.) 

The  first  question  to  be  considered  is  whether  this  act  is 
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not  unconstitutional  and  void  as  being  an  attempt  to  make 
a  gift  and  therefore  prohibited  by  Art.  IV,  See.  31  of  the 
State  Constitution,  which  says  that  ''the  Legislature  shall 
have  no  power  to  make  any  gift,  or  authorize  the  making  of 
any  gift,  of  any  public  money  or  thing  of  value  to  any  in- 
dividual." 

This  section  of  the  Constitution  was  under  consideration 
in  the  case  of  Conlin  vs.  Board  of  Supervisors  (99  Cal.,  17, 
21),  and  the  word  '"gift"  is  there  defined  as  follows:  ''The 
term  as  used  in  the  Constitution  includes  all  appropriations 
of  public  money  for  which  there  is  no  authority  or  enforce- 
able claim. 

In  the  second  Conlin  case  (114  Cal.,  404),  the  following  lan- 
guage is  used:  "The  power  of  the  Legislature  to  appro- 
priate any  of  the  public  moneys  of  a  municipality  in  cases 
like  the  foregoing  was  taken  away  by  the  present  Constitu- 
tion, and  it  can  now  make  no  appropriation  of  public 
moneys  for  which  there  is  no  enforceable  claim,  or  upon  a 
claim  which  exists  merely  by  some  equitable  or  moral  obli- 
gation, which  in  the  mind  of  a  generous  or  even  a  just  in- 
dividual, dealing  with  his  own  moneys,  might  prompt  him 
as  worthy  of  some  reward." 

In  the  case  of  Molineux  vs.  State  (109  Cal.,  378),  it  was 
held  that  the  Legislature  did  not  have  the  power  to  provide 
retrospectively  for  the  payment  of  legal  interest  upon 
coupons  from  the  date  of  their  maturity.  "Inasmuch  as 
prior  to  the  passage  of  the  act  there  was  no  liability  for  in- 
terest on  the  part  of  the  state,  it  was  not  competent  for  the 
Legislature  to  create  such  liability  by  the  passage  of  the  act. 
If  it  be  conceded  that  the  state  was  under  a  moral  obliga- 
tion to  pay  the  same  interest  upon  its  indebtedness  that  is 
recognized  as  recoverable  by  law  between  individuals,  such 
moral  obligation  does  not  render  the  statute  constitutional, 
or  make  the  interest  so  authorized  other  than  a  gift." 

It  having  been  held  by  the  Supreme  Court  that  there  was 
no  legal  obligation  upon  the  city  and  county  to  pay  jurors 
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in  criminal  cases  under  the  Act  of  1895  (Stats.  1895,  p.  268) 
(see  Hilton  vs.  Curry,  124  Cal.,  84,  89;  Birch  vs.  Phelan,  127 
Cal.,  49),  the  contention  of  the  city  is  that  there  is  no  power 
in  the  State  Legislature,  either  to  compel  or  permit  a  muni- 
cipality to  pay  for  services  rendered  in  the  past  according 
to  law,  when,  at  the  time  of  such  rendition  of  service  there 
was  no  law  authorizing  payment  therefor,  and  claims  for 
which  were  therefore  entirely  unenforceable.  It  is  urged 
by  the  city  therefore,  that  the  attempt  by  a  retrospective 
statute  to  provide  for  the  payment  of  jurors  whose  services 
were  rendered  at  a  time  when  the  law  considered  {hem  to 
be  performed  without  remuneration,  is,  under  the  decisions 
above  cited,  a  gift  of  public  money  and  within  the  inhibition 
of  the  Constitution. 

Another  point  to  be  made  in  this  connection  is  that  no 
jurors  have  attended  court  "pursuant  to"  the  Act  of  1895. 
The  Act  of  1895  was  not  an  act  to  compel  the  attendance  of 
jurors,  nor  an  act  to  in  any  way  compensate  jurors  who 
might  attend  upon  the  courts  to  aid  in  the  trial  of  criminal 
cases  in  San  Francisco.  That  act  was  the  subject  of  con- 
sideration in  Hilton  vs.  Curry,  supra,  and  it  was  there  held 
to  purport  to  do  nothing  more  than  fix  the  amount  of  the 
fees  for  only  those  cases  where  compensation  was  provided 
for  by  law. 

There  are  some  1500  claims  against  the  city  and  county 
arising  under  this  Act  of  1901.  Many  of  these  claimants, 
I  have  no  doubt,  have  given  proof  to  you,  as  they  have  to 
me,  that  they  are  desirous  that  the  decision  of  the  lower 
court  in  this  matter  should  be  accepted  as  final.  But  it 
seems  to  me  that  the  presumption  upon  which  your  Board 
should  move  is  that  these  claimants  do  not  expect  that  this 
money  shall  be  paid  them  out  of  the  municipal  treasury  un- 
less they  are  legally  entitled  to  it.  Where,  as  in  this  case, 
no  opinion  was  rendered  by  the  lower  court  in  giving  judg- 
ment against  the  city,  and  no  opinion  has  been  given  by 
this  office  relating  to  the   constitutionality   of  the  act  in- 
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volved,  the  question  of  the  city's  obligation  remains  as  com- 
pletely undetermined  and  unsettled  as  it  was  at  the  begin- 
ning of  the  proceeding;  and  I  cannot  advise  that  an  appeal 
to  the  Supreme  Court  be  waived. 

Kespectfulh', 

Fraxklin   K.   Lane. 


Police   Force. — Civil   Service   Appointee   Not   Entitled   to   Promo- 
tion to   Higher   Rank   During   Probationary   Period. 

February  28,  1902. 
The  Board  of  Civil  Service  Commissioners. 

Gentlemen:  I  am  in  receipt  from  you  of  a  communica- 
tion placing  before  me  the  following  question:  ''Is  an  ap- 
pointee to  the  police  force  from  the  eligible  list  of  policemen, 
who  is  serving  his  probationary  term,  eligible  to  take  the 
examination  for  promotion?" 

Inasmuch  as  a  probationary  appointee  is  subject  to  dis- 
missal without  trial  at  or  before  the  expiration  of  the  period 
of  probation  fixed  by  the  rules  of  your  Board  (Sec.  10,  Art. 
XIII)  and  until  the  end  of  such  probationary  period  his  ap- 
pointment is  not  to  be  regarded  as  "complete,"  I  am  of 
opinion  that  a  probationary  member  of  the  police  force  is 
not  eligible  to  take  an  examination  for  promotion  therein. 
A  most  farcical  result  would  follow  were  it  to  be  otherwise 
held;  for  if  a  man,  during  his  probationary  period  say  of 
six  months,  were  to  take  an  examination  for  the  rank  of 
corporal  and  be  promoted,  and  then  in  turn  be  promoted  to 
the  rank  of  sergeant,  he  would  find  himself,  if  discharged  at 
the  end  of  his  probationary  period,  holding  the  rank  of  ser- 
geant, and  yet  not  entitled  to  any  membership  whatever  in 
the  department.  It  was  the  quite  evident  intention  of  the 
Charter-framers  that  until  an  appointee  had  served  his  pro- 
bationary term  he  was  not  such  a  full  member  of  the  depart- 
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ment  as  to  entitle  him  to  compete  with  those  whose  appoint- 
ments are  in  the  language  of  the  Charter  to  be  "deemed 

complete." 

Respectfully, 

Franklin  K.  Lane. 


Litigation.— Case  cf  People  vs.  City  and  County,  Involving  Pay- 
ment for  Ballot  Paper  Purchased  from  Secretary  of  State. 

March  h  1902. 

The  Board  of  Election  Commissioners. 

Gentlemen:  In  a  communication,  dated  February  10th, 
you  inquire,  "as  to  the  advisability  of  appealing  from  an  ad- 
verse decision  of  the  Superior  Court  of  Sacramento  in  the 
suit  of  the  Secretary  of  State  vs.  the  City  of  San  Francisco, 
involving  the  cost  of  ballot  paper." 

I  have  read  with  much  care  the  opinion  of  His  Honor 
Judge  Hughes,  who  decided  this  case,  and  concur  with  him 
that  it  is  not  the  duty  of  the  Secretary  of  State  to  obtain 
ballot  paper  through  the  Board  of  Examiners,  under  the 
Act  of  March  IG,  187G.  The  law  says  that  the  Secretary  of 
State  shall  "obtain  and  keep  on  hand  a  sufficient  supply  of 
paper  for  ballots"  (Sec.  1196,  Political  Code).  The  Legisla- 
ture has  interpreted  this  law  by  appropriating  directly  to 
the  Secretary  of  State  a  certain  amount  of  money  for  use  in 
making  such  purchase  (Stats.  1901,  p.  521),  and  this  con- 
struction by  the  Legislature  of  its  own  law  is  entitled  to 
much  consideration.  The  Secretary  of  State  is  regarded  by 
the  law  as  an  agent  for  the  state  in  the  matter  of  securing 
ballot  paper  of  a  secret  color  and  watermark;  such  paper  is 
not  a  supply  "necessary  for  the  use"  of  his  office.  He  buys 
the  paper  and  sells  it  again  to  the  counties  at  its  cost  to 
him  (Sec.  1196,  Political  Code).  And  there  is  no  law  requir- 
ing the  Secretary  of  State  to  call  for  competitive  bids  for 
supplies  which  he  may  have  power  to  order. 
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Accepting  the  law  as  decided  by  Judge  Hughes,  there 
would  remain  a  question  of  fact,  Did  the  Secretary  of  State 
sell  the  paper  to  the  city  and  county  at  its  cost  to  him? 
After  careful  investigation,  I  have  been  unable  to  obtain 
any  evidence  that  the  paper  did  not  cost  the  Secretary  of 
State  the  amount  charged,  and  I  know  of  no  way  of  proving 
that  he  charged  more  than  the  law  allows.  The  remedy,  if 
there  is  one,  lies  with  the  Legislature. 

Respectfully, 

Franklin  K.   Lane. 


Civil  Service, — Whether  the  Board  of  Civil  Service  Commissioners 
May  Require  Applicants  for  Positions  to  be  American  Citi- 
zens at  Time  of  Holding  Examinations. 

March  6,  1902. 
The  Board  of  Civil  Service  Commissioners. 

Gentlemen:  Your  Board  having  adopted  the  following 
rule:  "Applicants  must  be  citizens  of  the  United  States, 
at  least  twenty-one  years  of  age,  actual  residents  of  San 
Francisco,  and  must  have  so  resided  for  at  least  one  year 
next  preceding  the  date  of  examination,"  question  has  been 
raised  as  to  the  power  of  the  Commission  to  so  fix  the  quali- 
fications of  applicants,  and  the  Commission  now  requests  an 
opinion  as  to  the  validity  of  the  said  rule.  Accompanying 
your  communication  is  an  extended  presentation  of  the  facts 
in  the  particular  case  which  has  given  rise  to  the  question 
submitted,  from  which  the  following  facts  appear: 

James  Quinlan,  who  took  the  examination  for  Dairy  In- 
spector on  October  17,  1901,  made  affidavit  in  his  applica- 
tion, which  was  filed  October  14,  1901,  that  he  was  at  that 
time  a  citizen  of  the  United  States.  The  examination  was 
held  October  17,  1901,  and  on  January  2,  1902,  the  eligible 
list  of  applicants  was  adopted.     Quinlan  was  rated  as  No.  1 
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on  said  list.  On  January  29, 1902,  his  name  was  certified  to 
the  Board  of  Health  in  response  to  a  requisition. 

On  February  3,  1902,  the  Civil  Service  Commissioners  dis- 
covered, and  Quinlan  admitted,  that  when  he  filed  his  ap- 
plication he  was  an  alien,  although  he  had  made  affidavit 
at  that  time  that  he  was  a  citizen.  He  did  not  become  a 
citizen  until  February  3,  1902.  On  this  showing,  and  on 
Quinlan's  admission  that,  notwithstanding  his  affidavit,  he 
was  not  a  citizen  when  he  filed  his  application,  nor  when 
he  took  the  examination,  nor  when  he  was  placed  on  the 
eligible  list,  nor  when  his  name  was  certified,  and,  as  a  mat- 
ter of  fact,  did  not  become  a  citizen  for  three  and  one-half 
months  after  he  had  filed  his  application,  the  Civil  Service 
Commission  canceled  his  certification  to  the  Board  of 
Health,  and  requested  him  to  resign  from  the  eligible  list. 
This  action  was  taken  under  Section  1,  Rule  1,  the  Board 
holding  that  as  Quinlan's  application  had  been  accepted  be- 
cause of  his  erroneous  statement  as  to  his  citizenship,  and 
as  he  was  not  entitled  to  enter  the  examination,  not  being 
then  a  citizen,  he  should  receive  no  benefit  from  the  ex- 
amination. He  now  refuses  to  resign,  contending  that,  as 
he  is  now  a  citizen,  he  is  eligible  to  appointment,  and,  more- 
over, that  Section  1  of  Rule  1  is  invalid,  inasmuch  as  it 
creates  a  citizenship  qualification  for  applicants,  which  is 
beyond  the  authority  of  the  Civil  Service  Commission. 

It  is  my  opinion  that  the  Civil  Service  Commission  has 
power  to  make  the  rule  above  quoted,  requiring  all  appli- 
cants to  be  citizens  of  the  United  States,  and  for  this  reason: 
Were  such  a  rule  not  adopted,  the  Commission  would  be 
required  to  hold  examinations  for  those  who  were  not  at  the 
time  of  taking  such  examinations — and,  in  fact,  might  never 
become — eligible  to  hold  office  in  this  municipality,  it  being 
one  of  the  qualifications  required  by  the  Charter  that  all 
officers  and  employes  of  the  city  shall  be  citizens  of  the 
United  States.  (Sec.  2,  Art.  XVI.)  The  purpose  of  hold- 
ing examinations  is  to  provide  an  eligible  list.  (Section  7, 
Article  XIII.)     There  can  be  no  such  thing  as  an  eligible 
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list  which  is  composed  of  those  who  are  not  qualified  to  hold 
office  by  reason  of  non-citizenship. 

The  Charter  does  not  limit  the  power  of  the  Commission 
to  the  holding  of  examinations;  it  directs  and  empowers  the 
Commission  to  keep  a  register  of  those  whose  standing  upon 
examination  is  not  less  than  the  minimum  fixed  by  the  rules 
of  the  Commission,  ''and  who  are  otherwise  eligible."  (Sec- 
tion 7,  supra.)  This  provision  has  but  one  meaning  to  me, 
that  the  Commission  shall  be  required  to  see  that  those 
whom  it  registers  as  eligible  applicants  for  positions  under 
the  city  government  are  in  fact  qualified  in  point  of  law  to 
take  the  positions  for  which  they  are  certified. 

It  would  be  an  absurdity,  surely,  for  so  serious  an  instru- 
ment as  the  organic  law  of  a  municipality  to  require  a 
Board  of  Civil  Service  Commissioners  to  spend  its  time  in 
holding  examinations  for  applicants  who  never  might  be 
able  to  qualify  for  office — hence  the  Charter  gives  power  to 
the  Commission  to  make  rules  to  carry  out  the  purposes  of 
the  Civil  Service  Article  (Sec.  3,  Art.  XIII),  and  one  of 
those  rules  very  properly  should  be  that  all  applicants  shall 
be  citizens.  If  there  were  no  such  rule,  the  Commission 
eould  not  know  that  the  applicant  was  "otherwise  eligible." 

The  word  "eligible"  means  "capable  of  being  chosen." 
This  is  the  definition  given  by  the  Supreme  Court  of  this 
state  in  the  case  of  Searcy  vs.  Grow,  15  Cal.,  117,  and  adopt- 
ed in  People  vs.  Leonard,  73  Cal.,  233,  and  in  a  long  line  of 
other  cases  in  other  jurisdictions,  among  which  are  the  fol- 
lowing: State  of  Nevada  vs.  Clarke,  3  Nev.,  566;  Carson  vs. 
McPhetridge,  15  Ind.,  327;  Brady  vs.  Howe,  50  Miss.,  626; 
State  vs.  Bemenderfer,  96  Ind.,  376;  Carroll  vs.  Green,  148 
Ind.,  364;  Taylor  vs.  Sullivan,  45  Minn.,  309.  If,  then,  those 
whose  names  appear  on  the  eligible  list  must  in  fact  be 
"capable  of  being  chosen,"  the  Commission  must  have  power 
to  require  that  those  who  take  the  examinations  shall  be 
citizens. 

Coming  to  the  specific  case  of  Mr.  Quinlan,  it  is  evident, 
from  the  admitted  facts,  that  he  was  not  capable  of  being 
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chosen  as  Dairy  Inspector  at  the  time  of  the  examination, 
nor  when  his  name  was  placed  upon  the  eligible  list.  It  is 
the  opinion  of  the  Commission  that  Quinlan  had  no  desire  to 
impose  upon  the  Commission,  and  that  he  made  a  mistake 
'  in  declaring  that  he  was  a  citizen  when  he  was  not.  But 
I  am  not  inclined  to  the  view  that  he  can  profit  by  that  mis- 
take. As  he  was  not  eligible  to  appointment  when  the 
eligible  list  was  made  up,  he  should  not  have  been  certified 
to  the  Board  of  Health.  He  is  now,  to  be  sure,  eligible  to 
hold  office  under  the  municipal  government,  but  he  is  not 
eligible  to  hold  the  office  he  now  seeks,  because  he  was  not 
eligible  when  he  came  before  the  Commission  for  examina- 
tion, and  he  could  not  make  himself  eligible  by  subsequently 
becoming  a  citizen, 

I  would  refer  again  to  the  case  of  Searcy  vs  Grow,  supra, 
in  this  connection,  because  the  facts  therein  give  rise  to  the 
same  question  that  is  here  presented.  Grow  was  returned 
as  elected  to  the  office  of  Sheriff  of  Siskiyou  county.  At 
the  time  of  his  election,  in  September,  he  was  postmaster  of 
the  Town  of  Yreka.  Before  the  time  came  to  qualify  as 
Sheriff  he  had  resigned  his  postmastership.  His  right  to 
hold  the  office  was  contested  upon  the  ground  that  the  Con- 
stitution of  the  state  provided  that  '*no  person  holding  any 
lucrative  office  under  the  United  States  or  any  other  power 
shall  be  eligible  to  any  civil  office  of  profit  under  this  state." 
The  opinion,  which  was  by  Mr.  Justice  Baldwin,  concurred 
in  by  Mr.  Justice  Cope  and  Mr.  Chief  Justice  Field,  meets 
the  point  that  is  raised  in  the  Quinlan  case  as  to  his  now 
being  eligible,  though  not  so  at  the  time  he  was  placed  on 
the  eligible  list,  as  follows: 

"The  counsel  for  the  appellant  contends  that  the  true 
meaning  of  the  Constitution,  is  that  the  person  holding  the 
Federal  office  described  in  the  twenty-first  section  is  forbid- 
den to  take  a  civil  state  office  while  so  holding  the  other; 
but  that  he  is  capable  of  receiving  votes  cast  for  him,  so  as 
to  give  him  a  right  to  take  the  state  office  upon  or  after  re- 
signing the  Federal  office.     But  we  think  the  plain  meaning 
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of  the  words  quoted  is  opposed  to  this  construction.  The 
language  is  not  that  the  Federal  officer  shall  not  hold  a 
state  office  while  he  is  such  Federal  officer,  but  that  he  shall 
not,  while  in  such  Federal  office,  be  eligible  to  the  state  office. 
We  understand  the  word  eligible  to  mean  capable  of  being 
chosen — the  subject  of  selection  or  choice.  The  people  in 
this  case  were  clothed  with  this  power  of  choice;  their  se- 
lection of  the  candidate  gave  him  all  the  claim  to  the  office 
which  he  has;  his  title  to  the  office  comes  from  their  designa- 
tion of  him  as  Sheriff.  But  they  could  not  designate  or 
choose  a  man  not  eligible,  i.  e.,  not  capable  of  being  select- 
ed. They  might  select  any  man  they  chose,  subject  only  to 
this  exception,  that  the  man  they  selected  was  capable  of 
taking  what  they  had  the  power  to  give. 

"We  do  not  see  how  the  fact  that  he  became  capable  of 
taking  the  office,  after  they  had  exhausted  their  power,  can 
avail  the  appellant.  If  he  was  not  eligible  at  the  time  the 
votes  were  cast  for  him,  the  election  failed.  We  do  not  see 
how  it  can  be  argued  that,  by  the  act  of  the  candidate,  the 
votes  which,  when  cast,  were  ineffectual  because  not  given 
for  a  qualified  candidate,  became  effectual  to  elect  him  to 
office.  Can  it  be  contended,  that,  if  Grow  had  not  been  a 
citizen  of  the  county  or  of  the  state,  at  the  time  of  the  elec- 
tion, or  had  been  an  alien  at  that  time,  the  bare  fact 
that  he  did  so  become  a  citizen  at  the  time  he  qualified 
would  entitle  him  to  the  office?  Or  suppose  a  man,  when 
elected,  under  sentence  and  conviction  for  crime — if  such  a 
case  can  be  supposed — would  a  pardon  before  qualification 
give  him  a  right  to  hold  the  office?" 

Other  of  the  cases  above  cited  also  sustain  the  proposi- 
tion that  subsequent  qualification  does  not  retroactively  af- 
fect the  question  of  eligibility. 

Had  Quinlan,  at  the  time  of  his  application,  stated  the 
fact,  namely,  that  he  was  not  qualified  to  hold  office,  the 
Commission,  in  accordance  with  its  rule,  would  have  exclud- 
ed him  from  the  examination.  In  my  view  of  the  matter 
he  could  not  by  legal  proceeding  have  mandamused  the 
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Commission  to  permit  him  to  take  the  examination.  And 
there  the  matter  would  have  ended.  So  it  can  hardly  be  de- 
nied that  he  is  on  the  certified  list  by  reason  of  his  own 
wrong,  and  he  cannot  be  permitted  to  benefit  thereby.  The 
justice  of  such  conclusion  seems  to  me  manifest. 

Respectfully, 

Franklin  K.  Lane. 


Ordinances. — Power  of  Board  of  Supervisors  to  Fix  the  Limits 
Within  Which  More  Than  Two  Cows  Shall  be  Kept. 

March  11,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  in  receipt  of  Resolution  No.  2363,  in 
which  an  opinion  is  requested  *'as  to  whether  Ordinance  No. 
1587,  Sub.  2,  Sec.  63,  prohibiting  persons  keeping  more  than 
two  cows  within  certain  boundaries  of  the  city  is  in  accord- 
ance with  the  provisions  of  the  Charter,  or  specifically,  can 
the  Board  of  Supervisors  by  ordinance  prohibit  the  keeping 
of  more  than  two  cows  in  one  district  and  permit  the  same 
in  another  district  of  the  city  and  county?" 

In  reply,  I  beg  to  refer  you  to  In  re  Linehan,  72  Cal.,  114, 
in  which  the  Supreme  Court  held  that  the  City  and  County 
of  San  Francisco  had  power  to  enact  an  ordinance  prohibit- 
ing the  keeping  of  more  than  two  cows  within  certain  por- 
tions of  the  city  limits.  I  quote  from  the  opinion  of  the 
court:  "Subject  to  constitutional  limitations,  legislative 
authority  extends  to  the  suppression  or  regulation  of  those 
things  which  are  hurtful  to  the  general  good,  and  as  a  gen- 
eral rule  the  law-making  power  will  be  deemed  to  be  the 
exclusive  judge  of  what  is  or  is  not  hurtful.  (Ex  parte 
Andrews,  18  Cal.,  679.)  The  necessity  of  legislation  to  re- 
strict the  unlimited  herding  of  swine  and  cows  in  thickly 
populated  districts  is  too  apparent  to  need  argument.  Keep- 
ing swine  or  cows  is,  or  may  be,  an  occupation;  and,  within 
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certain  limits,  may  be  detrimental  to  health  and  dangerous 
to  the  public  safety." 

An  ordinance,  to  be  general,  need  not  cover  the  entire 
city,  provided  there  is  good  reason  for  the  division  of  the 
city  into  districts  and  such  ordinance  is  of  general  applica- 
tion throughout  the  districts  so  fixed.  In  the  ordinance  be- 
fore the  court  in  the  above  cited  case  the  city  was  divided 
into  districts,  and  I  do  not  find  anything  in  the  Charter 
which  conflicts  with  such  a  districting  of  the  city  for  sani- 
tary purposes. 

Respectfully, 

Franklin  K.   Lane. 


Claim  Against   City. — Obligation  to   Pay  Members  of    Sewerage 
Commission   of    1892   for   Services   Rendered. 

Maroh  12,  1902. 
The  Board  op  Supervisors. 

Gentlemen:  The  question  is  raised  whether  the  Board  of 
Supervisors  has  power  to  fix  the  salaries  of  Prof.  George 
Davidson,  Irving  M.  Scott  and  Colonel  George  H.  Mendell 
for  work  done  in  1892-3,  as  members  of  the  Sewerage  Com- 
mission, appointed  in  conformity  with  certain  resolutions 
of  the  Board. 

The  report  of  the  Finance  Committee  of  the  late  Board  of 
Supervisors  contains  the  following  history  of  these  claims: 
"Claims  of  Prof.  George  Davidson,  Col.  George  H.  Mendell 
and  Irving  M.  Scott  for  services  as  members  of  the  Sewer 
Commission,  from  September  1,  1893— five  months  at  $300 
per  month — $1,500  each.  The  Commission  was  organized 
by  Resolutions  6612  and  7502  (Third  Series),  for  the  purpose 
of  planning  a  system  of  sewerage  for  this  city,  and  an  ap- 
propriation of  $30,000  was  made  for  the  purpose.  Messrs. 
C.  E.  Grunsky  and  Marsden  Manson  were  appointed  Assist- 
ant Engineers,  each  receiving  a  salary  of  $275  per  month. 
A  considerable  amount  of  work  was  done,  and  the  plans  and 
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specifications  then  prepared  are  now  in  use  by  the  Board  of 
Public  Works.  The  Board  of  Supervisors  coming  into  of- 
fice in  January,  1893,  abolished  the  Commission  consider- 
ing it  unnecessary  at  that  time,  and  requiring  all  funds 
available  to  meet  the  heavy  deficit  bequeathed  by  their  pre- 
decessors; the  employes  of  the  Commission  were  paid,  but 
the  Commissioners  themselves  received  no  compensation, 
none  having  been  fixed  by  the  Board  of  Supervisors.  These 
claims,  aggregating  $4,500,  your  commitee  now  presents  to 
your  Honorable  Board  and  asks  for  a  decision  as  to  whether 
they  ought  to  be.allowed,  believing  that  as  the  Commission- 
ers were  appointed  by  the  Board  of  Supervisors,  their  rate 
of  compensation  ought  to  be  submitted  to  and  fixed  by  the 
same  body." 

The  precise  question  referred  to  me  by  your  communica- 
tion of  December  27,  1901,  is  as  follows:  "Whether  or  not 
said  Board  has  the  power  to  fix  the  compensation  at  the 
amount  claimed  by  said  Commissioners,  and  pay  the  same 
out  of  the  surplus  fund  of  this  fiscal  year,  the  amount  of 
compensation  of  said  Commissioners  not  having  been  fixed 
by  the  Board  of  Supervisors  creating  said  Sewerage  Com- 
mission." 

I  have  examined  Resolutions  No.  6G12  and  7502  (Third 
Series),  and  find  no  evidence  in  either  of  the  same  that  the 
gentlemen  named  therein  should  receive  any  compensation 
whatever  for  their  services.  The  earlier  resolution  (No. 
6612)  empowers  Prof.  Davidson,  Col.  Mendell  and  Mr.  Scott 
to  appoint  two  engineers,  who,  together  with  the  three  gen- 
tlemen named,  should  constitute  a  Board  of  Engineers  to 
devise  and  provide  a  system  of  sewerage  for  this  city  and 
county.  The  later  resolution  (No.  7502)  recognizes  the  exist- 
ence of  said  Board  and  directs  that  the  clerk  shall  deliver 
to  said  Board  all  maps  and  data  filed  with  him  by  William 
P.  Humphreys,  Esq.  But  in  neither  resolution  is  there 
aught  said  as  to  compensation,  and  for  anything  that  there- 
in appears  it  may  have  been  the  intention  of  the  Board  that 
the  gentlemen  named  should  serve  without  other  compensa- 
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tion  or  reward  than  that  received  by  members  of  other 
boards,  such  as  the  Board  of  Health  or  the  Board  of  Park 
Commissioners.  There  is  no  statutory  or  other  obligation 
to  pay  all  those  who  render  public  service  (Hilton  vs.  Curry, 
124  Cal.,  84;  Birch  vs.  Phelan,  127  Cal.,  49;  San  Francisco 
vs.  Broderick,  125  Cal.,  188).  It  is  to  me  clear  that  no  ex- 
press contract  was  entered  into  by  the  city  to  pay  your  pe- 
titioners the  amounts  claimed  or  any  other  amounts. 
Whether  there  arose  an  implied  obligation  to  pay  by  rea- 
son of  the  acceptance  of  the  work  done  by  the  Com- 
missioners is  a  question  not  so  easily  determinable;  and 
it  is  further  a  question,  and  a  fundamental  one,  whether  the 
city  had  any  power  under  the  Consolidation  Act  to  create 
such  a  Board  and  pay  for  its  services.  Until  these  questions 
have  been  determined  by  the  courts,  I  would  advise  that  no 
steps  be  taken  by  the  Board  looking  to  the  establishment 
of  the  fees  or  compensation  of  your  petitioners. 

Respectfully, 

Franklin  K.   Lane. 


Tax  Collection. — Power  of  Board  of  Supervisors  to  Remit  Penal- 
ties Upon  Legal  and  Valid  Tax  When  Such  Tax  Has  Become 
Delin<iuent. 

March  14,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  I  beg  to  acknowledge  receipt  of  your  Res- 
olution No.  2357,  which  reads  as  follows: 

"Whereas,  the  Virginia  and  Gold  Hill  Water  Company 
filed  February  8,  1902,  a  petition,  indorsed  by  ex-Tax  Collec- 
tor Jos.  H.  Scott,  to  remit  the  penalty  for  failure  to  pay 
taxes  on  its  franchise  assessment  for  the  fiscal  year  1901, 
upon  the  ground  that  the  Tax  Collector  failed  to  send, 
among  other  tax  bills,  the  bill  for  the  tax  on  the  franchise 
of  said  company;  therefore 
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"Kesolved,  That  the  City  Attorney  be  and  is  hereby  re- 
quested to  advise  the  Board  whether  or  not  it  has  the  power 
to  remit  a  penalty  for  the  non-payment  of  taxes  before  the 
delinquent  taxes  are  paid  and  after  offer  to  pay  the  original 
taxes  has  been  made,  when  the  Tax  Collector  advises  that 
through  inadvertence  his  office  failed  to  transmit  a  bill 
to  a  taxpayer  upon  request.  Also  whether  or  not  this 
Board  has  the  power  to  refund  the  amount  of  the  penalty 
after  taxes  including  penalty  have  been  paid,  and  also 
whether  or  not  the  Board  has  the  power  to  remit  the  pen- 
alty in  such  a  case  as  the  one  in  point  at  all." 

I  know  of  no  statute  or  other  provision  of  law  under 
which  it  is  within  your  power  to  remit  the  penalty  upon  a 
legal  and  valid  tax,  when  such  tax  has  become  delinquent. 
Section  3804  of  the  Political  Code  gives  to  the  Board  of 
Supervisors  power  to  refund  "taxes,  penalties  or  costs 
thereon  paid  more  than  once,  or  erroneously  or  illegally 
collected."  But  it  is  evident  that  you  have  to  deal  in  this 
case  neither  with  a  tax  or  penalty  that  has  been  paid  more 
than  once,  nor  with  a  tax  or  penalty  that  has  been  erron- 
eously or  illegally  collected.  Moreover,  should  the  tax  and 
penalty  be  now  paid,  I  know  of  no  provision  of  the  law 
under  which  relief  could  be  granted  to  your  petitioner  by  the 
refunding  of  the  penalty. 

It  appears  from  the  communications  forwarded  to  me 
relating  to  this  matter  that  this  tax  was  not  paid  and  be- 
came delinquent  through  mistake.  Walter  E.  Dean,  Esq., 
President  of  the  Virginia  and  Gold  Hill  Water  Company, 
had  sent  to  the  Tax  Collector  for  all  his  tax  bills,  naming 
the  various  items,  and  by  inadvertence  one  relating  to  the 
franchise  of  the  corporation  was  omitted  from  those  re- 
turned. It  is  doubtless  the  case  that  this  tax  would  have 
been  paid  had  the  bill  therefor  been  presented  to  Mr.  Dean ; 
but  the  theory  of  the  law  is  that  the  taxpayer  has  knowledge 
of  all  the  property  which  he  owns  that  is  subject  to  taxation 
and  of  the  time  when  the  taxes  become  due  and  go  delin- 
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quent,  and  therefore  the  burden  has  been  put  upon  the  tax- 
payer of  seeing  that  all  his  taxes  are  paid  before  delin- 
quency if  he  wishes  to  escape  the  penalties  imposed  by  the 
law. 

There  is  no. statute  which  provides  that  when  the  Tax 
Collector  has  made  a  mistake  in  failing  to  supply  the  tax- 
payer with  proper  bills  the  taxpayer  shall  be  relieved  of  the 
personal  responsibility  of  seeing  that  his  taxes  are  paid. 
Indeed,  so  far  as  I  can  discover,  the  sending  of  the  bills  by 
the  Tax  Collector  is  an  act  of  courtesy  and  not  a  legal  duty. 
And  if  the  taxpayer  relies  upon  the  bills  sent  by  the  Tax 
Collector  rather  than  on  his  own  knowledge  of  what  prop- 
erty he  owns,  the  state  is  not  so  considerate  as  to  grant  him 
an  exemption  from  penalties  or  taxes.  There  is  in  this  case, 
moreover,  conclusive  evidence  that  the  President  of  the  Vir- 
ginia and  Gold  Hill  Water  Company  had  knowledge  that  a 
tax  was  due  and  payable  upon  the  franchise  of  the  said 
company,  because  in  his  letter  to  the  Tax  Collector  he  item- 
ized the  bills  called  for,  the  last  item  reading:  ''Franchise, 
Virginia  &  Gold  Hill  Water  Company." 

I  advise  that  the  Board  has  no  power  at  the  present  time 
to  remit  the  penalties  attaching  to  the  delinquent  taxes 
under  consideration,  and  I  further  advise  that  the  Board 
would  have  no  power  to  refund  the  taxes  were  they  paid  to 
the  Tax  Collector.  (See  also  opinion  to  Board  of  Super- 
visors dated  June  11th,  1900.) 

Respectfully, 

Franklin   K.   Lane. 
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Police  Force.— Civil  Service.— Whether  Members  of  Park  Police 
Are  Entitled  to  Credits  for  Service  Prior  to  Becoming  Members 
of  Regular  Department. 

March  19,  1902. 
The  Board  of  Civil  Service  Commissioners. 

Gentlemen:  The  following  question  is  presented  in 
yours  of  February  18th,  1902:  "In  awarding  credit  for  'sen- 
iority in  service'  in  examinations  for  promotion  in  the  Police 
Department,  should  consideration  be  given  to  service  in  the 
Park  Police  prior  to  January  8th,  1900,  when,  under  the 
Charter,  the  Park  Police  became  part  of  the  regular  Police 
Department?'' 

The  Park  Police,  prior  to  January  8th,  1900,  the  date  upon 
which  the  Charter  took  effect,  were  not  members  of  the  reg- 
ular Police  Department  of  this  city  and  county.  It  is  by 
virtue  of  the  Charter  that  they  are  now  members  thereof 
(Chap.  IX,  Art.  VIII).  Prior  to  the  Charter  the  Park  Police- 
were  under  the  exclusive  direction  and  control  of  the  Park 
Commissioners.  The  title  of  "police"  which  they  then  by  cus- 
tomary usage  were  given,  was,  so  far  as  I  can  find,  a  title 
of  honor  or  convenience,  for  an  examination  of  all  the 
statutes  governing  Golden  Gate  Park  fails  to  reveal  any  pro- 
vision for  the  establishment  of  a  police  force  within  the 
Park.  Under  the  Act  of  1893  (Stats.  1893,  p.  343)  the  Park 
Commissioners  were  empowered  to  "employ  and  appoint 
such  superintendents,  laborers,  clerks  or  secretaries,  attor- 
ney, surveyors,  engineers;  to  engage  and  employ  musicians 
for  service  in  the  park,  and  other  officers  and  assistants,  as 
to  said  Board  shall  seem  necessary  and  expedient  for  the 
proper  management  of  said  park  and  its  affairs."  There 
is  no  mention  of  a  police  force  in  the  act. 

The  Park  Commissioners  had  power  prior  to  the  Charter, 
as  they  now  have,  to  make  ordinances;  and  to  enforce  these 
ordinances  they  very  properly  employed  a  force  of  men  who 
became  known  as  the  Park  Police  and  are  so  referred  to  in 
the  Charter.    But  in  the  ultimate  resolution  of  the  matter 
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these  employees  did  not  constitute  a  municipal  police  force; 
they  were  in  the  nature  of  special  officers;  they  had  no 
power  to  arrest  outside  the  limits  of  the  park  and  were 
without  rank  one  over  the  other.  The  superintendent  and 
the  foremen  in  the  park  had  the  same  power  to  make  ar- 
rests that  the  Park  Police  had,  the  only  distinction  between 
them  in  this  regard  being  that  the  Park  Police  devoted 
their  time  exclusively  to  the  work  of  patrolling  the  park, 
whereas  the  other  employees  acted  only  incidentally  as 
police. 

When  the  Charter  was  drafted  it  was  thought  advisable 
to  do  away  with  the  Park  Police  and  bring  all  portions  of 
the  city  under  the  jurisdiction  of  the  regular  Police  Depart- 
ment. Accordingly  it  wa&  made  the  iuty  of  ^he  Chief  of 
Police,  on  the  request  of  the  Park  Commissioners,  to  "detail 
such  members  of  the  police  force  of  the  city  and  county  for 
service  in  said  park,  ...  as  may  be  necessary  for  the 
enforcement  of  the  law  and  for  the  proper  observance  of  the 
ordinances  of  the  Commissioners."  (Sec.  7,  Art.  XIV.)  And 
the  Park  Police  as  a  body  were  united  with  the  regular 
police  force,  though  they  were  not  recognized  as  members 
of  "the  present  police  force."  The  language  of  the  Charter 
is:  "All  members  of  the  present  police  force  in  good  stand- 
ing in  the  department  at  the  time  this  Charter  goes  into 
effect,  and  the  Park  Police,  shall  continue  therein  without 
civil  service  examination;  but  all  new  appointments  and  all 
promotions  made  after  this  Charter  shall  go  into  effect 
shall  be  subject  to  and  governed  by  Article  XIII  of  this 
Charter."      (Chapter  IX,  Article  VIII.) 

Had  the  Charter  said  that  all  special  police  officers  or  all 
deputy  sheriffs  serving  as  such  or  in  oflSce  at  the  time  the 
Charter  shall  go  into  effect  shall  continue  in  the  depart- 
ment without  civil  service  examination,  it  would  mean  that 
such  special  officers  or  deputy  sheriffs  were  thereafter  to  be 
considered  as  members  of  the  regular  police  department, 
and  as  such  entitled  to  the  pay  of  regular  policemen,  to  the 
protection  against  arbitrary  dismissal  and  other  safeguards 
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thrown  around  members  of  the  regular  force,  and  to  the 
benefits  of  the  pension  fund.  But  they  would  only  rank  for 
seniority  of  service  from  the  time  they  became  incorporated 
into  the  regular  force,  and  would  not  be  entitled  to  rating 
for  the  years  they  might  have  spent  as  peace  officers  outside 
of  the  regular  police  department  of  this  municipal  govern- 
ment. In  this  same  sense  I  think  the  Park  Police  were 
taken  into  the  regular  department. 

The  purpose  of  the  Charter-f  ramers,  in  providing  that  con- 
sideration in  the  matter  of  promotion  shall  be  given  to  sen- 
iority of  service,  was,  no  doubt,  to  give  to  those  men  who 
presumably  had  most  experience  an  advantage  over  those 
less  experienced.  But  this  experience  must  be  as  a  regular 
policeman  to  be  availing;  it  must  be  such  experience  as  a 
man  subjected  to  the  discipline  of  the  regular  department, 
and  who  had  performed  duties  therein,  could  only  acquire. 

Therefore,  after  consideration  of  the  language  of  the 
Charter  and  of  the  history  of  the  Park  Police,  I  am  of  the 
opinion  that  service  in  the  Park  Police  should  not  be  given 
consideration  in  rating  seniority  of  service  in  examination 
for  promotion. 

Respectfully, 

Franklin  K.   Lane. 


Public  Office.— Power  to  Appoint  Additional  Cashier  in  Office  of 
Tax   Collector   Under   Civil   Service   Restrictions. 

March  21,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  In  answer  to  your  inquiry,  presented  in 
Resolution  Ko.  2419,  "whether  or  not  Section  35  of  Article 
XVI  of  the  Charter  gives  the  Board  of  Supervisors,  upon 
recommendation  of  His  Honor,  the  Mayor,  the  power  to  cre- 
ate the  position  of  Cashier  of  the  License  Department  of  the 
Tax  Collector's  office,  and  if  such  power  is  given  must  the 
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appointment  be  made  from  the  Civil  Service  List,"  I  beg 
to  advise  that  in  my  opinion  whenever  the  Mayor  shall 
recommend  to  the  Supervisors  that  they  authorize  the  ap- 
pointment of  an  additional  employee  in  any  department,  the 
Supervisors,  by  an  affirmative  vote  of  not  less  than  fourteen 
members,  may  authorize  such  appointment.  (Section  35, 
Article  XVI.)  Such  additional  Cashier  would  be  an  ad- 
ditional emplojee  under  the  Tax  Collector  (Sec.  11,  Art. 
XIII).  Inasmuch,  however,  as  the  Tax  Collector  has  power 
to  appoint  outside  of  the  civil  service  list  but  one  cashier 
for  his  department  (Sec.  11,  supra,  and  Sec.  1,  Chap.  V,  Art. 
IV)  an  additional  Cashier,  if  allowed  by  the  Board  of  Super- 
visors, must  be  appointed  in  conformity  with  the  Civil  Ser- 
vice Article.  (See  Sec.  35,  Art.  XVI,  and  Sec.  11,  Art.  XIII.) 

Respectfully, 

Franklin   K.   Lane. 


Lighting  Service. — Interpretation  of  Provision  of  Charter  Limit- 
ing Rate  Which  May  be  Paid  by  City  and  County  for  Light- 
ing Streets  and  Buildings. 

March  25,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  asked  in  Resolution  No.  2382  to  give 
an  opinion  as  to  the  meaning  of  Section  6,  Chapter  III,  Arti- 
cle II  of  the  Charter,  as  to  ''whether  the  said  City  and  Coun- 
ty of  San  Francisco  can  enter  into  a  contract  with  any  gas, 
electric  light  or  other  illuminating  company  at  any  higher 
rate  than  the  minimum  rate  charged  by  such  gas,  electric 
light  or  other  illuminating  company  to  any  other  consumer; 
also  to  construe  specifically  the  word  'charged'  used  in  that 
section,  that  is,  whether  it  means  established  hj  the  Board 
of  Supervisors  or  made  by  the  company;  also  as  to  the  time 
to  which  said  word  'charged'  refers." 

The  section  above  referred  to  reads  as  follows:  "No  con- 
tract for  lighting  streets,  public  buildings,  places  or  offices 
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shall  be  made  for  a  longer  period  than  one  year;  nor  shall 
any  contract  to  pay  for  gas,  electric  light  or  other  illuminat- 
ing material  at  a  higher  rate  than  the  minimum  price 
charged  to  any  other  consumer  be  valid." 

The  purpose  of  this  provision  is  clear;  it  is  to  insure  the 
cit}'  against  paying  more  for  gas  or  electric  light  service 
than  the  most  favored  private  consumers  have  to  pay  for 
such  service.  I  find  no  indication  in  its  language  that  the 
v.o'.-d  "charged''  has  any  reference  to  the  rate  fixed  by  the 
Board  of  Supervisors  under  authority  of  the  Constitution. 
The  Board  does  not,  as  a  matter  of  fact  or  of  law,  fix  a 
minimum  price,  but  does  fix  a  maximum  rate.  Therefore  it 
does  not  appear  to  me  that  there  is  any  possible  foundation 
for  the  contention  that  the  Board  of  Supervisors  has  power 
to  make  a  contract  with  an  illuminating  company  for  light- 
ing service  at  the  maximum  rate,  when  other  consumers  ob- 
tain gas  or  electric  light  at  a  less  rate.  The  city  is  not 
engaged  in  the  business  of  furnishing  gas  or  electric  light, 
and  hence  does  not  ''charge''  any  price  for  gas  or  electric 
light.  It  is  the  company  or  companies  which  render  the  ser- 
vice who  fix  therefor  a  selling  price  at  or  below  the  max- 
imum rate  established  by  the  city,  and  charge  such  price 
to  the  consumer. 

There  is  no  time  expressly  fixed  in  the  Charter  as  that 
at  which  the  city  shall  take  cognizance  of  the  rates  charged 
to  other  consumers  and  be  guided  thereby  in  making  its 
contract;  but  it  seems  to  me  the  reasonable  construction 
that  the  minimum  price  charged  at  the  time  of  making  the 
contract  should  govern. 

Respectfully, 

Franklin  K.  Lane. 
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Fire  Department.— "Substitutes."— As  to  Compensation  to  be  Al- 
lowed Temporary  Appointees  Employed  to  Take  the  Place  of 
Regular  Members  of  the  Department. 

March  27,  1902. 
The  Board  op  Fire  Commissioners. 

Gentlemen:  By  your  communication  of  January  25th, 
the  following  question  has  been  submitted :  "Has  the  Board 
of  Fire  Commissioners  the  right  to  pay  a  substitute  the 
same  salary  as  the  man  'whose  place  he  takes'  is  receiving?" 

Inasmuch  as  the  Charter  contains  no  reference  whatever 
to  substitutes  or  to  their  pay,  I  have  asked  the  President  of 
your  Board  to  define  the  term  substitute,  and  have  been  in- 
formed that  substitutes  are  "temporary  appointees  em- 
ployed to  take  the  place  of  regular  firemen  who  by  reason 
of  illness,  injury  or  leave  of  absence,  are  off  duty."  It  ap- 
pears further  from  the  letter  of  your  President  that  such 
substitutes  have  not  been,  but  should  be,  appointed  in  con- 
formity with  the  civil  service  provisions  of  the  Charter, 
requiring  the  consent  of  the  Civil  Service  Commission  as 
well  as  appointment  by  your  Board.  This  provision,  how- 
ever, as  to  temporary  employees  under  civil  service,  does 
not  in  any  way  affect  those  who  are  now  upon  the  waiting 
list  in  your  department.  This  list  is  made  up  of  those 
who  were  held  over  at  the  reorganization  of  the  depart- 
ment immediately  after  the  Charter  went  into  effect,  and 
the  Charter  expressly  provides  that  they  shall  be  appointed 
to  regular  positions  in  the  department  in  case  of  a  subse- 
quent increase  of  the  force — thus  giving  them  the  prefer- 
ence over  all  new  men — and  that  such  appointments  shall 
be  made  without  civil  service  examination.  (Sec.  1,  Chap. 
II,  Art.  IX.) 

The  question  presented  is  in  essence  this:  Whether  a 
temporary  employee  of  your  department  may  receive  a 
larger  salary  for  temporary  service  than  such  employee 
could  receive  were  he  a  regular  member  of  the  department. 

I  am  informed  by  one  of  the  members  of  your  Board  that 
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the  claim  is  made  by  some  of  those  whom  you  designate  as 
substitutes  that  they  are  entitled  to  receive  the  same  pro- 
portionate salary  as  is  allowed  by  the  Charter  to  men  whose 
places  they  temporarily  fill.  That  is  to  say:  A.  has  a  posi- 
tion as  hoseman  in  the  department,  and  having  served  two 
years  or  more  in  such  position,  he  is  entitled  to  a  salary  of 
twelve  hundred  dollars  per  year.  (Hosemen  are  of  three 
grades  with  reference  to  salary:  Those  receiving  eighty 
dollars  per  month,  having  served  less  than  one  3'ear;  those 
receiving  ninety  dollars  per  month,  having  served  less  than 
two  years  and  more  than  one  year,  and  those  receiving  one 
hundred  dollars  per  month,  having  served  more  than  two 
years.)  A,  is  given  a  leave  of  absence,  and  B.,  who  is  not  a 
regular  member  of  the  department,  is  assigned  to  take  A.'s 
place.  At  the  end  of  the  month  B.  claims,  having  served 
fifteen  days,  that  he  is  entitled  to  one-half  of  one  hundred 
dollars,  the  salary  allowed  the  regular  hoseman  A.  The 
practice  of  the  Board  has  been  to  allow  B.,  the  substitute, 
for  his  half  month's  service,  one-half  the  salary  which  the 
law  allows  to  be  given  to  a  hoseman  who  has  served  less 
than  one  year,  that  is,  one-half  of  eighty  dollars. 

The  so-called  substitute,  being  a  temporary  appointee, 
is,  in  my  opinion,  entitled  at  the  hands  of  the  commission 
to  the  pay  of  a  first  year  man.  If  he  were  appointed  a  reg- 
ular member  of  the  department  at  the  time  when  he  is  ap- 
pointed as  a  substitute,  he  could  receive  no  more  than  eigh- 
ty dollars  per  month,  and  I  fail  to  see  how  it  is  within  the 
power  of  the  Board  to  grant  him  the  pay  of  a  third  year  man 
when  he  is  not  that  in  fact. 

Were  the  substitute  not  a  temporary  appointee  of  the 
Board,  but  one  who  had  taken  the  place  of  a  hoseman  by 
arrangement  with  the  latter,  the  matter  of  the  compensation 
which  he  should  receive  for  the  services  rendered  would  be 
outside  of  the  jurisdiction  of  your  Commission.  A.  would 
pay  to  B.,  following  the  illustration  given  above,  any  sum 
that  he  might  choose,  even  a  much  greater  amount  than  the 
Charter  allows  to  the  highest  paid  hoseman.    But  members 
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of  the  department  are  not  permitted  to  choose  their  own 
substitutes.  Those  who  act  for  them  are  the  appointees  of 
the  Board,  and  for  the  time  being  become  members  of  the 
regular  department,  although  not  full  and  complete  mem- 
bers. 

To  conclude,  therefore,  it  is  my  opinion  that  when  a  mem- 
ber of  the  regular  department  "lays  off''  and  a  temporary 
pointee  is  assigned  to  perform  his  duties,  such  temporary 
appointee  is  entitled  to  the  salary  which  he  would  receive 
were  he  at  such  time  appointed  to  full  membership  in  the 
department.  His  pay  is  not  regulated  or  controlled  by  the 
pay  of  the  man  for  whom  he  is  said  to  substitute.  The  pay 
of  both  is  regulated  by  the  provisions  of  the  Charter.  And 
to  my  mind  there  is  a  conclusive  argument  in  favor  of  the 
position  here  taken  in  this,  that  if  a  three  year  hosoman 
"lays  off,"  a  one  year  man  may  be  assigned  by  the  Fire 
Commissioners  or  the  Chief  Engineer  to  take  his  i)lace 
without  any  increase  in  his  salary,  and  the  substitute,  so- 
called,  would  then  take  the  place  of  the  one-year  man. 

Respectfully, 

Franklin  K.   Lane. 


Litigation. — St.  Mary's  Park. 

March  28,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  Referring  to  your  inquiry  (Resolution  No. 
2395)  as  to  the  matter  of  the  appeal  now  pending  from  a 
certain  judgment  in  the  case  of  San  Francisco  vs.  Albouze, 
et  al.,  I  beg  to  say  that  I  can  see  no  useful  purpose  to  be  sub- 
served by  continuing  the  appellate  proceedings.  The  judg- 
ment as  to  the  value  of  this  lot  of  land  rests  upon  conflict- 
ing testimony,  in  the  taking  of  which  all  the  material  rul- 
ings of  the  court  were  in  our  favor.  Under  these  circum- 
stances we  cannot  expect  a  reversal.    Moreover,  upon  a  dis- 
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missal  of  the  appeal  you  would,  in  my  opinion,  be  in  the 
same  position  you  now  occupy,  that  is  to  say,  you  would  still 
have  the  option  of  either  (1)  paying  the  judgment  or  (2)  de- 
ciding not  to  purchase  at  that  figure  and  dismissing  the  pro- 
ceedings. In  this  connection  I  beg  to  refer  you  to  my  opin- 
ion to  your  Board  dated  July  26th,  1901,  covering  the  same 
suit. 

Respectfully 

Franklin   K.   Lane. 


Supplies. — Materials. — Whether  Board  of  Supervisors  or  Board  of 
Public  Works  May  Call  for  Bids  to  Furnish  Materials  for 
Street  Repairs  and  Improvements. 

April  4,  1902. 
The  Board  of  Supervisors. 

Gentlemkn:  I  am  in  receipt  of  Resolution  No.  2412, 
which  reads  as  follows: 

''Whereas,  the  Board  of  Public  Works  has  requested  au- 
thority from  the  Board  of  Supervisors  to  advertise  for  sup- 
plies to  be  furnished  said  Board  for  the  fiscal  year  19(12-1903; 
said  supplies  to  consist  of  all  materials  to  be  used  in  the  re- 
pairing of  streets,  repairs  and  construction  of  sewers,  jan- 
itors' and  engineers'  supplies,  fuel  for  public  buildings,  lum- 
ber, hardware  and  miscellaneous  supplies  used  in  the  repair 
of  public  buildings  or  other  work  that  may  be  assigned  to 
the  Board  of  Public  Works;  therefore, 

"Resolved,  That  the  City  Attorney  be  and  is  hereby  re- 
quested to  advise  the  Board  of  Supervisors  in  whom  is 
vested  the  authority  to  call  for  proposals  to  furnish  the 
Board  of  Public  Works  the  supplies  designated.  The  atten- 
tion of  the  City  Attorney  is  hereby  respectfully  called  to  thfe 
provision  of  Section  29,  Chapter  II,  Article  VI  of  the  Char- 
ter, and  to  Section  I,  Chapter  III  of  Article  II  of  the 
Charter." 
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The  first  reference  to  the  Charter  given  above  should  be 
Section  31,  Chapter  II,  Article  VI,  which  reads  as  follows: 
*'The  Board  shall  from  time  to  time,  after  it  shall  have  been 
directed  so  to  do  by  the  Supervisors  by  ordinance,  invite 
proposals  for  supplying  the  city  and  county  such  materials 
as  may  be  required  for  the  repair  of  the  public  streets,  or  for 
any  improvement  thereof,  and  such  proceedings  shall  be  had 
in  awarding  contracts  therefor  as  are  in  this  Article  pro- 
vided for  awarding  other  contracts.''  Section  1,  Chapter 
III,  Article  11,  which  is  also  referred  to,  is  the  general  pro- 
vision respecting  contracts,  the  substance  of  which  is  that 
all  contracts  for  goods,  merchandise,  stores  and  supplies  for 
the  various  "public  institutions  and  other  departments  not 
otherwise  specifically  provided  for  in  the  Charter  must  be 
made  by  the  Supervisors  with  the  lowest  bidder  offering 
adequate  security." 

Certain  of  the  supplies  above  designated  could  not,  under 
the  broadest  construction,  come  under  the  title  of  materials 
for  the  repair  of  streets  and  improvements  thereof,  such,  for 
instance,  as  janitors'  and  engineers'  supplies,  fuel  for  pub- 
lic buildings,  lumber,  hardware  and  miscellaneous  supplies 
used  in  the  repair  of  public  buildings.  And  as  to  these  the 
Board  of  Supervisors  alone  can  call  for  bids. 

As  to  materials  for  the  repair  of  streets  and  improvements 
thereof,  including  therein  paving,  construction  of  gutter- 
ways  and  of  sewers,  the  Supervisors  manifestly  may  control 
this  matter  by  withholding  their  consent  or  refusing  to  give 
the  required  direction,  without  which  the  Board  of  Public 
Works  would  have  no  jurisdiction  to  invite  proposals  for  the 
necessary  materials.  A  distinction  is  made  in  Section  32, 
following  Section  31  above  cited,  between  "materials"  fur- 
nished under  Section  31  and  "supplies,"  and  I  am  inclined 
to  the  view  that  it  was  the  intention  that  while  the  Super- 
visors should  directly  make  the  contracts  for  the  furnishing 
of  supplies  generally  to  the  Board  of  Public  Works  as  for 
other  departments,  materials  for  street  repairs  and  street 
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improvements  were  to  be  obtained  upon  bids  secured  by  the 
Board  of  Public  Works  after  the  Board  of  Supervisors  had 
properly  authorized  the  necessary  proposals. 

Respectfully, 

Franklin  K.  Lane. 


Franchises. — Expiration  of  Franchise  of  Geary  Street,  Park  and 
Ocean  Railroad  Company,  Over  and  Along  Geary  Street  and 
Point  Lobos  Avenue. 

April  7,  1902. 
The  Board  of  Supervisors. 

Gentlemen  :  I  am  in  receipt  of  some  fifteen  or  more  ques- 
tions from  your  Board  relating  to  public  utility  and  improve- 
ment propositions  which  it  was  my  expectation  to  deal  with 
as  a  body,  but  at  the  request  of  several  members  of  your 
Board  I  now  submit  my  opinion  upon  one  of  these  questions, 
namely:  "When  does  the  franchise  of  the  Geary  Street, 
Park  and  Ocean  Railroad  Company  over  and  along  Geary 
street  and  Point  Lobos  Avenue  expire?" 

The  Franchise  of  1877.  Upon  April  13th,  1877,  a  franchise 
was  granted  by  Order  No.  1352  to  "C.  T.  Deane,  William 
Eppelsheimer,  C.  H.  Stanyan,  W.  W.  Morrow,  George  K. 
Porter  and  Zenas  Crowell,  and  to  their  successors  or  as- 
signs, or  such  corporation  as  may  be  incorporated  or  organ- 
ized by  them,"  to  operate  a  street  railroad,  for  the  period  of 
twenty-five  years,  "commencing  at  the  intersection  of  the 
center  line  of  Stockton  street  with  Geary  street,  and  running 
thence  westerly  along  Geary  street  to  Central  Avenue, 
thence  along  Point  Lobos  Avenue  to  First  Avenue,  thence 
along  First  Avenue  to  the  Park;"  provided  the  work  on  said 
railroad  shall  be  commenced  within  six  months  and  be  com- 
pleted to  Van  Ness  Avenue  within  one  year  and  to  First 
Avenue  within  two  years  from  the  date  of  the  passage  of 
this  order."    Another  of  the  conditions  attached  to  this 
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franchise  was  that  a  license  tax  of  fifty  dollars  per  annum 
should  be  paid  on  each  car  used. 

There  was  filed  with  the  Board  of  Supervisors  on  October 
28th,  1878,  a  "Protest  of  property  owners  and  residents  of 
the  city  north  of  the  I'ark  and  west  of  Central  Avenue, 
against  granting  a  franchise  for  a  street  railroad  on  Geary 
street  to  the  Park,  except  on  certain  terms  named,"  This 
protest  was  signed  by  property  owners  owning  a  total  of 
something  over  20,000  feet  of  frontage  upon  Geary  street 
and  Point  Lobos  Avenue.  It  appears  therefrom  that  there 
was  at  that  time  pending  before  the  Board  of  Supervisors 
a  petition  for  a  new  franchise  over  these  streets,  signed  by 
Charles  Main  et  al.,  and  against  the  granting  of  this  fran- 
chise these  property  owners  i)rotested,  setting  out  the  va- 
rious grounds  of  their  protest,  and  concluding  with  this 
sixth  specification  or  ground:  "The  parties  now  applying 
for  this  franchise  are  believed  to  be  really  the  same  parties 
in  interest  who  obtained  one  over  the  same  route  from 
Stockton  street  in  April,  1877,  and  never  did  anything  under 
it;  and  are  believed  to  have  obtained  that,  and  now  seek  to 
obtain  this,  for  the  mere  purpose  of  keeping  the  route  un- 
used to  guard  the  traffic  of  the  Central  Railroad  Company, 
in  which  the  parties  are  believed  to  be  deeply  interested. 
Their  excuse  for  not  doing  work  under  the  last  franchise 
which  they  accepted  is,  that  it  did  not  begin  at  Kearny 
street;  and  the  excuse  may  be  in  two  or  more  years  hence  for 
not  working  under  the  franchise  now  asked,  that  it  did  not 
begin  at  the  Market  street  ferry,  etc.,  or  elsewhere." 

Order  No.  2172,  approved  February  5,  1890,  which  is  en- 
titled ''An  Order  rescinding  the  privileges  to  use  the  public 
streets  granted  more  than  eight  years  before  January  1st, 
1890,  and  upon  which  work  was  not  commenced  before  or  on 
said  last  named  date,"  reads  as  follows: 

"Section  1.  Every  permit,  privilege  or  franchise  to  use 
the  public  streets,  or  any  of  the  public  streets,  of  the  City 
and  County  of  San  Francisco  for  any  purpose  whatsoever 
granted,  extended  or  conferred  by  the  Board    of    Super- 
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visors  of  said  city  and  county  more  than  eight  years  before 
the  1st  day  of  January,  1890,  is  hereby  cancelled,  repealed, 
annulled  and  vacated,  unless  the  person  or  persons  to  whom 
the  same  was  granted  or  extended,  or  upon  whom  the  same 
was  conferred,  or  his  or  their  successors  or  assigns,  did,  be- 
fore the  1st  day  of  January,  1S90,  actually  begin  work  there- 
under and  continuously  from  the  time  when  said  work  was 
begun,  have  actually  operated  and  conducted  business 
under  such  permit,  privilege  or  franchise. 

"Sec.  2.  It  shall  be  unlawful  for  the  grantee  or  grantees 
named  in  any  permit,  privilege  or  franchise  made  or  granted 
more  than  eight  years  before  the  1st  day  of  January,  1890, 
or  the  successors  or  assigns  of  any  such  grantee  or  grantees, 
to  use  the  public  streets,  or  any  of  the  public  streets,  of  the 
City  and  County  of  San  Francisco,  under  such  permit,  privi- 
lege or  franchise  for  any  purpose  whatsoever,  unless  said 
grantee  or  grantees,  or  his  or  their  successors  or  assigns, 
did,  before  the  1st  day  of  January,  1890,  actually  begin  work 
thereunder,  and  have  continuously,  from  the  time  when  said 
work  was  begun,  actually  operated  and  conducted  business 
under  the  same." 

The  FranrhUe  of  1S7S.  On  November  (Jth,  1878,  a  franchise 
was  granted  by  Order  No.  14G9  to  "Charles  Main,  Robert 
Morton,  S.  C.  Bigelow,  James  McCord,  William  Eppel- 
sheimer,  C.  F.  MacDermot  and  Thomas  R.  Hayes,  and  to 
their  successors  or  assigns,  or  to  such  corporation  as  may  be 
incorporated  or  organized  by  them,"  to  operate  a  street  rail- 
road, for  the  period  of  twenty-five  years,  "commencing  at 
the  intersection  of  the  westerly  line  of  Kearny  street  with 
Geary  street,  and  running  thence  westerly  along  Geary 
street  to  Central  Avenue,  thence  along  Point  Lobos  Avenue 
to  First  Avenue,  thence  along  First  Avenue  to  the  Park." 
The  conditions  attached  to  this  franchise  were  to  a  large 
extent  the  same  as  those  attached  to  the  preceding  fran- 
chise, one  of  the  same  being  that  "the  work  on  said  railroad 
shall  be  commenced  within  six  months  and  shall  be  com- 
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pleted  to  Van  Ness  Avenue  within  eighteen  months  and  to 
First  Avenue  within  two  years  of  the  date  of  the  passage 
of  this  order."  No  recognition  is  made,  nor  notice  taken,  in 
said  Order  No.  1469  of  Order  No.  1352.  The  right  of  way 
covers  all  that  included  in  said  Order  No.  1352  and  two 
blocks  additional.  Under  Order  No.  1469  the  grantees  were 
to  pay  a  license  tax  of  fifteen  dollars  per  annum  upon  each 
car  used. 

The  Geary  Street,  Park  and  Ocean  Railroad  Company  filed 
its  articles  of  incorporation  upon  the  same  date — viz.,  No- 
vember 6th,  1878 — as  that  upon  which  the  franchise  was 
granted  to  Charles  Main  et  al.  None  of  those  to  whom  the 
franchise  of  1877  was  granted,  viz:  Deane  et  al.,  appear 
either  as  directors  or  as  stock  subscribers  in  this  corpora- 
tion. 

Section  2  of  said  Articles  reads  as  follows:  "Sec.  2. 
Said  corporation  is  formed  for  the  purpose  of  constructing, 
owning,  operating  and  maintaining  a  street  railroad,  with  a 
single  or  double  track,  and  all  necessary  switches,  turn-outs 
and  turn-tables,  to  be  operated  by  endless  ropes  and  sta- 
tionary steam  engines,  or  by  horses  or  other  means,  be- 
tween the  following  places  in  the  City  and  County  of  San 
Francisco,  State  of  California,  viz:  commencing  at  the  in- 
tersection of  the  northwesterly  line  of  Market  street  with 
Geary  street,  and  running  thence  westerly  along  G^ary 
street  to  Central  Avenue,  thence  along  Point  Lobos  Ave- 
nue to  First  Avenue,  thence  along  First  Avenue  to  the 
Park." 

On  January  16,  1879,  a  petition  was  filed  with  the  Board 
of  Supervisors,  signed  by  Charles  Main,  President  of  the 
Geary  Street,  Park  and  Ocean  Railroad  Company,  in  which 
it  is  recited:  "The  Geary  Street,  Park  and  Ocean  Railroad 
Company  having  commenced  active  work  in  building  their 
road  from  Kearny  street  to  the  Park,  and  it  not  being  prac- 
ticable to  lay  a  wire  cable  over  streets  which  are  not  graded 
and  sewered,  do  hereby  respectfully  request  that  they  may 
be  allowed  to  operate  that  portion  of  their  road  between 
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Central  Avenue  and  First  Avenue,  and  along  First  Avenue 
to  the  Park  by  steam  motor  until  said  street  shall  be 
graded  and  sewered,  etc/'  The  Board  of  Supervisors  ac- 
cordingly, by  an  order  approved  July  11th,  1879,  granted 
to  the  Geary  Street,  Park  and  Ocean  Railroad  Company  the 
permission  sought  by  the  above  recited  petition. 

On  September  17th,  1879,  Order  No.  1515  was  approved, 
which  was  entitled  "Supplementary  to  and  modifying  the 
provisions  of  Order  No.  1469,  granting  to  Charles  Main,  and 
others,  or  their  assigns,  a  right  of  way  for  railroad  tracks 
in  the  City  and  County  of  San  Francisco,  etc.,"  in  which 
Order  No.  1515  is  the  following  provision:  ''The  right  of 
way  granted  by  Section  1  of  Order  No.  1469  is  hereby  ex- 
tended as  follows:  commencing  at  the  intersection  of  the 
westerly  line  of  Kearny  street  with  Geary  street,  and  run- 
ning thence  easterly  along  Geary  street  to  the  northwesterly 
line  of  Market  street,  subject,  however,  to  all  the  privileges, 
conditions  and  restrictions  contained  in  said  Order  No. 
1469." 

On  December  9th,  1890,  Order  No.  2290  was  passed  by  the 
Board  of  Supervisors  over  the  veto  of  the  Mayor,  which  or- 
der is  headed  ''Order  No.  2290,  supplementary  to  Order  No. 
1469,  granting  to  Charles  Main  and  others,  and  to  their  suc- 
cessors or  assigns,  certain  rights  and  privileges  therein 
specified,"  two  sections  of  which  read: 

"Section  1.  The  right  is  hereby  granted  to  the  Geary 
Street,  Park  and  Ocean  Railroad  Company,  successor  in 
interest  to  the  parties  named  in  the  aforesaid  order,  by  and 
with  the  consent  of  the  Board  of  Park  Commissioners,  to 
extend  its  railroad  tracks  and  to  maintain  and  operate  its 
street  railroad  as  a  wire  cable  railroad  for  the  unexpired 
term  of  the  franchise  granted  by  said  order  along  and  upon 
the  following  described  streets  in  the  City  and  County  of 
San  Francisco,  and  between  the  termini  hereinafter  men- 
tioned, to-wit:  commencing  at  the  intersection  of  Point 
Lobos  Avenue  with  the  easterly  line  of  First  Avenue, 
thence  along  and  upon  Point  Lobos  Avenue  to  Fifth  Ave- 
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nue,  and  thence  along  and  upon  Fifth  Avenue  to  Golden 
Gate  Park.     .     .     . 

"Sec.  4.  This  grant  is  made  subject,  so  far  as  applicable, 
to  all  the  conditions  and  restrictions  contained  in  the  said 
Order  No.  1469,  and  with  similar  rights  and  privileges  as 
those  therein  conferred,"  etc. 

On  December  29th,  1890,  a  resolution  was  adopted  by 
the  Board  approving  the  bond  of  the  Geary  Street,  Park 
and  Ocean  Railroad  Company,  filed  on  December  17th, 
1890,  pursuant  to  the  provisions  of  Order  No.  2296,  sup- 
plementary  to  Order  No.  1469.  On  October  8th,  1891, 
Ordinance  No.  2456  was  approved,  repealing  Order  No. 
1509,  granting  to  the  Geary  Street,  Park  and  Ocean  Rail- 
road Company  the  right  to  use  steam  motors  over  por- 
tions of  Point  Lobos  Avenue  and  First  Avenue.  On  De- 
cember 28th,  1891,  and  March  28th,  1892,  the  P>oard  of 
Supervisors  adopted  resolutions  extending  until  August 
1st,  1892,  the  time  within  which  the  said  railroad  company 
could  operate  the  road  by  dummies  west  of  Central  Ave- 
nue. 

Three  proceedings  were  begun  on  behalf  of  the  tax- 
payers in  the  Superior  Court  of  this  city  and  county  in  the 
year  1896,  with  the  object  of  preventing  the  Board  of 
Supervisors  from  granting  to  the  Geary  Street,  Park  and 
Ocean  Railroad  Company  an  extension  of  its  franchise  for 
fifty  years,  and  in  all  of  these  proceedings  the  petitions 
alleged  that  the  franchise  and  right  of  way  of  said  Geary 
street  line  "is  to  expire  November  6,  1903."  (See  In  re 
application  of  G.  R.  Fletcher,  Nos.  56,107  and  56,108,  and 
Fletcher  vs.  City  and  County,  No.  56,109,  records  of  the 
Superior  Court,  and  opinion  of  Judge  Daingerfield.) 

In  the  complaint  in  the  case  of  Geary  Street,  Park  and 
Ocean  Railroad  Company  vs.  W.  F.  Ambrose  et  al.,  filed 
August  22nd,  1898,  in  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  and  numbered  65,276,  the  plain- 
tiff set  forth  its  claim  to  operate  a  street  railroad  within 
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this  city  and  county,  basing  said  claim  upon  Order  No. 
]469  and  the  supplementary  ordinances  thereto. 

I  have  received  from  the  Tax  Collector  a  table  of  all 
license  taxes  paid  by  the  Geary  Street,  Park  and  Ocean 
Railroad  Company  from  April  23,  1880,  to  date,  which 
shows  that  throughout  said  period  the  city  has  collected 
license  taxes  under  the  franchise  of  1878,  and  not  under 
that  of  1877. 

Above  are  given  all  of  the  facts  which  I  have  been  able 
to  gather  from  the  records  of  the  city  and  county.  I  have 
requested  the  Board  of  Supervisors  and  the  Board  of  Pub- 
lic Works  to  lay  before  me  all  matters  of  record  in  any 
way  relating  to  either  the  franchise  of  1877  or  the  fran- 
chise of  1878,  or  to  the  grantees  of  such  franchises,  and  I 
have  pursued  my  investigations  further  through  the  rec- 
ords of  the  Tax  Collector's  office,  the  County  Clerk's  office 
and  this  office;  all  of  the  papers  and  records  above  re- 
ferred to  are  herewith  sent  you,  excepting  those  properly 
in  the  custody-  of  the  County  Clerk. 

The  Facts  in  Brief.  The  essential  facts  shown  above  re- 
lating to  this  matter  are  few.  A  franchise  was  granted  to 
C.  T.  Deane  and  others  in  1877,  running  over  Geary  street, 
Point  Lobos  Avenue  and  First  Avenue,  beginning  at  Stock- 
ton street  and  ending  at  the  Park.  This  franchise  was 
granted  on  condition  that  the  work  on  the  railroad  should 
be  commenced  within  six  months  and  should  be  completed 
to  a  certain  point  within  a  j-ear.  But  the  municipal  records 
do  not  disclose  that  work  was  ever  begun  or  that  the  rail- 
road was  ever  completed  or  ever  operated.  (See  protest 
of  property  owners,  dated  October  28th,  1878,  supra.)  And 
by  Order  No.  2172  it  was  declared  that  all  franchises  and 
privileges  remaining  unused  on  January  1st,  1882,  were 
rescinded,  annulled  and  revoked.  The  grantees  of  the  fran- 
chise of  1877  never  assumed  to  exercise  any  right  or  priv- 
ilege granted  thereunder.  There  is  no  record  showing  that 
the  city  has  ever  recognized  that  any  rights  whatever  were 
obtained  under  such  franchise,  nor  is    there    any    record 
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showing  that  the  Geary  Street,  Park  and  Ocean  Railroad 
Company  has  ever  claimed  any  rights  thereunder.  On  the 
contrary,  the  city  has  dealt  with  the  Geary  Street,  Park 
and  Ocean  Railroad  Company  upon  the  theory,  and  this 
theory  onl^',  that  said  company  had  built  and  was  operat- 
ing its  railroad  under  the  franchise  of  1878  (Order  No. 
1469),  and  all  of  the  acts,  resolutions  and  ordinances  of  the 
Board  of  Supervisors  and  of  the  other  officials  of  the  city 
and  county,  cited  above  and  running  over  a  long  period  of 
years,  so  indicate.  The  city  granted  additional  franchises 
upon  the  terms  and  conditions  set  forth  in  that  of  1878, 
has  collected  license  taxes  in  conformity  with  its  provis- 
ions, and  not  with  those  of  the  franchise  of  1877,  and  has 
recognized  it  repeatedly,  as  have  the  courts,  as  a  good, 
valid  and  subsisting  franchise,  accepted  and  in  use.  (See 
records,  resolutions  and  orders  quoted  above.) 

Is  the  franchise  of  1878  invalid^  There  is  but  one  ground 
upon  which  it  has  been  suggested  that  the  Geary  street 
franchise  of  1878  as  a  whole  is  invalid,  namely,  the  exis- 
tence at  that  time  of  the  franchise  of  1877,  which  pre- 
cluded other  occupancy  and  use  of  the  street.  But  such 
contention  is  not  in  consonance  with  the  law  as  applied  to 
the  facts  here  presented.  The  grantees  of  the  franchise 
of  1877  did  not  accept  or  use  the  privilege  granted  during 
the  time  permitted,  or  at  all,  so  far  as  the  city  has  cog- 
nizance. These  grantees  thereby  lost  whatever  rights  they 
originally  had,  and  doubtless  they  were  quite  willing  that 
this  should  be  so,  for,  as  suggested  in  the  protest  of  Octo- 
ber, 1878,  referred  to  above,  they  were  not  suited  with  its 
provisions;  they  wished  to  reach  Kearny,  not  Stockton 
street.  At  any  rate,  the  city  went  upon  the  assumption,  in 
granting  the  franchise  of  1878,  that  there  was  no  valid 
franchise  then  existing  for  the  use  of  the  right  of  way 
granted.  This,  in  my  opinion,  it  had  the  right  to  do.  1 
know  of  no  principle  of  law,  and  I  can  find  no  case,  hold- 
ing that  a  judicial  determination  of  forfeiture  is  required 
before  the  city  may  grant  a  new  franchise  under  such  cir- 
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cumstances,  that  is,  where  a  previous  franchise  over  the 
same  right  of  way  has  not  been  accepted  or  used,  where 
no  formal  notice  of  acceptance  has  been  served  on  the 
Supervisors,  where  work  has  not  been  begun  within  the 
time  specified  in  the  franchise,  and  work  has  not  been  com- 
pleted to  a  point  designated  in  the  franchise  within  the 
time  fixed  therein. 

Elliott,  in  his  work  on  Roads  and  Streets  (Section  805 — 
Second  Edition),  says:  "The  right  granted  by  a  munici- 
pality to  use  its  streets  is  frequently  called  a  franchise; 
but  it  is  a  franchise  in  the  secondary,  rather  than  the  pri- 
mary sense  of  that  term.  It  seems  to  us  that  it  is  more 
in  the  nature  of  a  license  which  may  be  revoked  at  any 
time  before  its  acceptance,  and  which  vests  no  rights  in 
the  licensee  until  it  is  'accepted  and  used'-';  citing  Atchi- 
son Street  Ry.  Co.  vs.  Kave,  38  Kan.,  744;  G.  C.  Ry.  Co.  vs. 
G.  C.  S.  Ry.  Co.,  63  Tex.,  429;  G.  C.  S.  Ry.  Co.  vs.  Galveston 
City  Ry.  Co.,  65  Tex.,  502;  City  of  Detroit  vs.  Detroit  City 
Ry.  Co.,  37  Mich.,  558;  Chicago  City  Ry.  Co.  vs.  People,  73 
111.,  541;  City  of  Belleville  vs.  Citizens'  Ry.  Co.,  152  111., 
171;  Booth  on  Street  Railway's,  Sec.  10;  2  Beach  on  Public 
Corporations,  Sec.  1218. 

In  the  case  first  cited  above,  Atchison  Street  Railway 
Co.  vs.  Nave,  the  facts  there  before  the  Court  were  some- 
what similar  to  those  here  presented.  *'It  appears  that  in 
December,  3  881,  the  Mayor  and  Council  of  the  city  of 
Atchison  by  ordinance  granted  to  the  Atchison  Street 
Railway  Company  the  right  to  build  on  the  street  in  ques- 
tion at  any  time  within  six  months  from  the  taking  effect 
of  the  ordinance.  It  seems  that  this  privilege  was  not 
used,  and  in  May,  1882,  another  ordinance  was  passed  by 
the  Mayor  and  Council,  authorizing  the  company  to  occupy 
the  street  and  build  its  railway  at  any  time  within  six 
months  after  the  taking  effect  of  that  ordinance;  and  by 
both  ordinances  it  was  provided  that  if  the  company  was 
interrupted  or  hindered  by  an  action  at  law  or  judicial 
proceedings,  the  time  qf  such  hindrance  or  interruption 
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should  not  bedeemed  apart  of  the  period  in  which  the  corn- 
pan}'  was  allowed  the  privilejje  of  constructing  its  road. 
The  company'  did  not  avail  itself  of  the  privilege  granted 
by  either  ordinance,  and  it  was  not  hindered  or  prevented 
from  so  doing  by  any  judicial  or  other  proceeding.  The 
case  therefore  stands,  so  far  as  the  road  in  question  is  con- 
cerned, as  if  no  authority  to  occupy  the  street  had  ever 
been  granted  to  the  company.  The  contention  that  the 
privilege  granted  by  the  ordinances  remains  until  a  for- 
feiture has  been  declared,  is  not  sound.  The  permission 
conferred  by  the  City  Council  was  for  a  limited  time,  and 
when  that  time  expired  the  privilege  no  longer  existed. 
The  grant  is  not  an  irrevocable  one  which  continues  in- 
dctinitely,  to  be  accei)ted  or  rejected  at  the  option  of  the 
company.  The  consent  of  the  City  Council  to  occupy  the 
street  is  a  mere  license,  and  until  the  company  has  availed 
itself  of  the  license,  no  contractual  obligation  or  relation 
arises  which  requires  a  judicial  declaration  of  forfeiture. 
Until  the  license  is  accepted  and  used,  no  right  vt^ts  in 
the  railway  company,  and  it  may  be  revoked  by  the  City 
Council;  and  after  the  time  within  which  it  may  be 
availed  of  expires,  the  license  lapses  and  no  revocation  is 
needed  to  terminate  the  same.  The  railway  company,  or 
licensee,  cannot  thereafter  occupy  the  street  or  build  its 
road  thereon  without  a  new  permission  from  the  city 
authorities." 

The  Supreme  Court  of  Texas,  in  the  case  of  G.  C.  Ry. 
Co.  vs.  G.  C.  S.  R.  Co.,  supra,  has  gone  still  further,  hold- 
ing that  where  tracks  have  been  laid  and  a  road  operated 
over  a  certain  street,  there  might  be  a  new  franchise 
granted  over  that  street  upon  evidence  of  abandonment 
by  the  original  guarantee,  saying  the  railway  company  "had 
at  one  time  secured  the  consent  of  the  city  authorities  to 
construct  a  line  of  road  upon  some  of  these  streets,  and  it 
appears  that  it  had  at  one  time  a  road  in  operation  upon 
one  of  these,  but  had  long  since  abandoned  the  street  and 
removed  its  roadbed.     ...     In    removing    the    roadbed 


671 

and  failing  to  construct  another,  the  appellant  left  the 
street  subject  to  the  occupancy  of  any  other  company  that 
could  secure  the  consent  of  the  City  Council,  and  when 
appellee  secured  that  consent,  it  was  equivalent  to  the 
revocation  of  the  license  previously  given  to  appellant.  To 
enable  the  Council  to  withdraw  its  consent,  and  especially 
before  any  action  had  been  taken  by  appellant,  or  when 
after  constructing  the  road  it  had  been  removed  and  the 
street  abandoned,  it  was  not  necessary  that  the  Council 
should  procure  a  judicial  declaration  of  forfeiture.  But 
under  such  circumstances  the  Council  had  the  right  to 
withdraw  its  consent;  and  upon  conferring  the  license  up- 
on appellee  to  occupy  these  streets  with  its  roadbed,  the 
Council  will  be  presumed  to  have  done  so.  City  of  Detroit 
rs.  Detroit  City  Ry.  Co.,  37  Mich..  !i5S;  Street  Ry.  Co.  vs. 
^Vest  Side  Ry.  Co.,  7  Am.  &  Eng.  R.  ft.  Cases,  95;  New 
York  and  Harlem  Ry.  Co.  rs.  Forty-second  St.,  etc.  Ry.  Co., 
50  Barb.,  285;  Market  St.  Ry.  Co.  vs.  Central  Ry.  Co.,  51 
Cal.,  583.  From  these  conclusions  the  result  is  inevitable 
that  the  appellee  has  the  right  to  occupy  the  streets  with 
its  roadbed,  the  right  to  occupy  which  was  awarded  by 
the  court  below." 

In  the  case  of  Areata  vs.  Areata  and  Mad  River  Ry.  Co., 
92  Cal.,  639,  it  is  said:  "There  is  no  merit  in  the  conten- 
tion that  the  order  of  March  9th,  1885  "granting  a  side 
track  privileged  was  a  mere  license,  revocable  at  the  pleas- 
ure of  the  Board.  After  the  defendant  had  acted  ui>on  the 
terms  of  the  order  and  expended  money  in  the  construction 
of  the  road,  the  Board  could  not  rescind  or  revoke  the  priv- 
ilege it  had  granted,  unless  the  company  failed  to  comply  with 
the  terms  or  conditions  of  the  grant."  The  view  of  the  law 
which  I  have  taken  in  this  opinion  agrees  with  the  law 
as  laid  down  in  this  case.  Indeed,  it  appears  from  the 
language  of  that  case  that  the  court  only  held  that  the 
franchise  granted  was  not  revocable  where  there  had  been 
an  acceptance  and  an  expenditure  of  money,  and  at  least 
a  partial  compliance  with  the  terms  of  the  ordinance,  and 
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there  had  been  no  breach  of  the  conditions  upon  which  the 
grant  had  been  made.  Whereas,  in  the  case  of  the  fran- 
chise of  1877  there  was  no  acceptance,  no  user,  no  expen- 
diture of  money  and  no  attempt  to  comply  with  the  pro- 
visions of  the  ordinance. 

In  the  case  of  People  vs.  Rich,  54  Cal.,  74,  in  which  it 
was  held  that  a  subsequent  franchise  could  not  be  granted 
over  the  same  street  for  more  than  five  blocks,  under  Sec- 
tion 499  of  the  Civil  Code,  the  fact  was,  as  shown  by  the 
transcript,  that  the  holders  of  the  original  franchise  had 
accepted  the  same,  had  built  their  road  and  were  operat- 
ing it  when  a  second  franchise  was  granted.  In  the  case 
of  Omnibus  Railroad  Company  vs.  Baldwin,  57  Cal.,  160, 
the  fact  is  shown  in  the  opinion  that  the  only  limitation 
or  condition  as  to  the  beginning  of  the  work  fixed  by  the 
general  law,  or  the  franchise,  had  been  complied  with  by 
the  grantees  of  the  original  franchise  when  the  second 
was  granted.  So  far  as  there  is  anything  settled  by  the 
Omnibus  case  (there  being  five  opinions  rendered,  no  two 
agreeing)  it  supports  impliedly  the  position  taken  herein 
that  failure  to  accept  a  franchise  and  to  comply  with  its 
conditions  as  to  the  beginning  and  completion  of  work 
within  the  time  limited,  operates  as  a  surrender  of  the 
franchise. 

In  a  recent  case  before  the  Supreme  Court  of  Pennsyl- 
vania (Plymouth  Township  vs.  Chestnut  Hill  Ry.  Co., 
168  Penn.  St.,  181),  in  which  the  opinion  was  delivered  by 
Mr.  Justice  Mitchell  after  argument  by  some  of  the  most 
eminent  counsel  at  the  Pennsylvania  bar,  the  view  of  the 
law  as  above  announced  by  other  courts  was  upheld.  In 
this  case  a  street  railway  company  was,  on  the  20th  of 
May,  1893,  granted  the  right  to  build  a  proposed  railway 
through  Plymouth  Township.  The  written  agreement  giv- 
ing such  consent  contained  the  following  provision:  "It  is 
further  stipulated  and  agreed  that  the  said  company  shall 
build  its  said  railway  over  the  roads  herein  described  with- 
in fourteen  months  after  the  date  hereof.''     On  July  3rd, 
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1894,  this  company  placed  a  number  of  ties  upon  the  road, 
trenches  were  dug  to  receive  them,  and  they  were  laid. 
On  July  21st,  1894,  the  Supervisors  gave  their  consent  to 
another  company  to  build  a  railway  on  the  road  in  ques- 
tion. On  the  25th  of  July,  1894,  the  Supervisors  of  the 
Township  of  Plymouth  notified  the  defendant  company 
that  the  time  for  building  its  railway  terminated  on  July 
20th,  1894,  and  that  the  consent  of  the  said  Township  of 
Plymouth  to  build  said  railway  was  revoked.  I  quote  from 
the  opinion,  in  which  a  full  court  concurred:  "It  is  stren- 
uously argued  that  even  if  the  limitation  of  fourteen 
months  was  valid  and  a  part  of  the  consent,  it  was  at  most 
a  condition  subsequent,  and  there  was  no  express  stipula- 
tion for  a  forfeiture.  But  the  question  here  is  not  of  for- 
feiture, but  of  consent,  and  a  consent  revoked  in  accord- 
ance with  the  terms  on  which  it  was  originally  granted 
is  the  same  as  none  at  all.  The  time  limit  was  an  express 
stipulation  of  the  contract,  and  one  of  the  conditions  on 
which  consent  was  given.  Time  was  plainly  meant  to  be 
of  the  essence  of  the  contract,  to  protect  the  public  in 
their  right  to  the  prompt  enjoyment  of  the  benefits  accru- 
ing to  them  from  the  franchise.  There  was  no  measure  of 
damages  for  delay,  and  the  only  way  that  the  public  rights 
could  be  adequately  enforced  was  by  making  the  time 
essential.  It  is  said  that  the  Township  had  ample  protec- 
tion in  the  provisions  of  the  Act  of  1889,  and  if  the  road 
was  not  built  in  two  years  the  Commonwealth  would  no 
doubt  afford  relief.  But  the  Township  was  not  bound  to 
wait  two  years,  as  already  shown,  nor  was  it  bound  to 
depend  for  enforcement  of  its  rights  on  the  favor  of  the 
Commonwealth.  It  had  the  matter  in  its  own  hands  by 
the  requirement  of  its  consent,  and  it  protected  its  rights 
by  giving  its  consent  on  condition.  When  a  breach  of  the 
condition  occurred,  the  consent  became  revocable,  and  was 
revoked.  Thereafter  it  was  as  if  it  had  never  been  given." 
It  is  to  be  noticed  in  this  case,  too,  that  the  express  revo- 
cation occurred  after  the  granting  of  a  new  franchise  to 
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another  company,  and  after  a  certain  small  amount  of 
work  had  been  begun  within  the  fourteen  months  allowed 
by  the  franchise  for  the  building  of  the  road. 

The  law  as  announced  in  these  cases  appeals  to  me  as 
that  which  should  apply  to  the  present  case.  The  fran- 
chise of  1877  not  having  been  complied  with  in  any  par- 
ticular, no  acceptance  of  its  privileges  having  been  filed 
with  the  Board  of  Supervisors,  the  work  required  within 
the  time  limited  not  having  been  done,  and  no  work  what- 
ever having  been  begun  upon  the  road — in  short,  no  recog- 
nition having  been  taken  by  the  grantees  of  the  privilege 
granted  to  them — it  is  my  belief  that  when  the  franchise 
of  1878  was  granted,  it  was  in  effect  a  revocation  of  the 
franchise  of  1877,  if,  indeed,  any  revocation  were  necessary, 
and  was  a  valid  exercise  of  the  power  granted  to  the 
Board  of  Supervisors  by  the  state. 

It  is  probably  the  law  of  this  state  that  after  there  has 
been  a  substantial  compliance  with  the  terms  and  con- 
ditions of  the  grant,  by  the  building  of  the  road,  or  per- 
haps a  portion  thereof,  within  the  time  limited,  and  the  ex- 
penditure of  money  under  the  privilege,  thereby  manifest- 
ing acceptance,  the  rights  acquired  cannot  be  for- 
feited without  a  judicial  determination.  But  I  have  found 
no  authority,  after  somewhat  laborious  research,  in  which 
the  principle  is  upheld  that  where  a  street  is  vacant  and 
unoccupied  by  street  railway  tracks,  and  a  franchise  has 
been  granted  to  build  and  operate  a  street  railway  line 
over  such  street,  and  no  work  has  been  done  under  such 
franchise,  such  grant  or  privilege  remains  a  burden 
and  cloud  upon  the  highway,  which  it  is  necessary  to  have 
removed  by  a  judicial  determination  of  forfeiture  before 
the  Board  of  Supervisors  has  power  to  grant  a  subsequent 
franchise  over  such  street,  or  itself  operate  a  municipal 
railroad  thereon. 

The  question  with  which  we  are  primarily  concerned 
here  is,  as  said  by  the  Supreme  Court  of  Pennsylvania,  a 
question  of  municipal  consent,  and  where  there  has  been 
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no  acceptance  of  the  privilege  granted,  and  no  manifesta- 
tion of  a  desire  to  accept  on  the  part  of  the  grantees,  there 
would  appear  to  be  no  limitation,  either  under  the  pro 
visions  of  the  Code  or  by  the  general  principles  of  the  law, 
upon  the  power  of  the  Supervisors  to  treat  the  original 
grant  as  one  that  had  never  been  made.  I  do  not  know 
upon  what  principle  the  agent  of  a  sovereign  who  makes 
proffer  of  a  privilege  is  compelled  to  have  it  judicially  de- 
clared that  there  has  never  been  an  acceptance  of  such 
privilege,  if  such  is  in  fact  the  case.  So  far  as  the  City 
and  County  of  San  Francisco  has  knowledge,  the  grantees 
under  the  franchise  of  1877  had  no  wish  for  such  a  fran- 
chise as  was  granted,  and  if  they  ignored  the  act  and  offer 
of  the  city,  they  waived  any  rights  they  might  otherwise 
have  had,  and  left  the  street  open  and  subject  to  such 
other  disposition  as  the  city  might  see  fit  to  make  of  it. 

If  the  law  were  otherwise,  then  the  city  would  be  bound, 
at  least  for  a  considerable  period,  by  any  outstanding 
franchises  or  grants,  although  existing  merely  on  paper, 
and  which  have  never  been  accepted  or  used.  The  munici- 
pality would  then  be  unable,  during  such  period,  either  to 
grant  a  new  franchise  to  hona  fide  applicants,  or  to  itself 
operate  a  municipal  railroad  over  such  routes,  at  least 
until  the  state,  through  its  Attorney  General,  had  pro- 
cured a  judicial  determination  of  the  forfeiture  of  such 
franchise.  An  examination  of  the  municipal  records  shows 
that  there  is  hardly  a  street  of  any  consequence  in  the  city 
over  which  a  franchise  has  not  at  some  time  been  granted, 
and  many  of  which  are  not  now,  and  never  have  been  used. 
I  regard  it  as  a  dangerous  doctrine  for  the  city  to  invoke, 
that  judicial  determination  of  the  forfeiture  of  unaccepted 
and  unused  franchises  is  necessary  before  the  streets  are 
open  for  use  by  itself  or  others. 

The  Question  of  Estoppel.  Whether  all  of  the  facts  in 
this  case  would  work  an  estoppel  as  against  a  claim  by 
the  city  that  the  franchise  of  1878  was  invalid,  is  not  a 
question  necessary  to  be  passed  upon  in  the  view  of  the 
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law  taken;  but  there  are  many  strong  authorities  that 
would  justify  such  a  conclusion.  (See  Electric  Light  Co. 
vs.  Wyandotte,  124  Mich.,  43;  C.  &  N.  W.  Ry.  Co.  vs.  Peo- 
ple, 91  111.,  251;  Railroad  Co.  vs.  Joliet,  79  111.,  25;  Bern 
vs.  Salt  Lake  R.  R.  Co.,  19  Utah,  46,  61;  City  of  Chicago 
vs.  Stock  Yards  Co.,  164  111.,  224;  Spokane  St.  Ry.  Co.  vs. 
Spokane  Falls,  6  Wash.,  521;  Cregsten  vs.  Chicago,  145 
111.,  451;  Paine  Lumber  Co.  vs.  Oshkosh,  89  Wis.,  449;  Cur- 
nen  vs.  The  Mayor,  etc.,  79  N.  Y.,  511 ;  Pembroke  vs.  Canada 
Central  Ry.  Co.,  14  Am.  &  Eng.  R.  R.  Cas.,  117;  Los  Ange- 
les vs.  Cohn,  101  Cal.,  373;  Fresno  vs.  Fresno  Canal  Co., 
98  Cal.,  179;  2  Dillon  on  Mun.  Corps.  (4th  Ed.),  Sec.  675; 
Herman  on  Estoppel,  Sec.  1222.) 

Conclusions.  Upon  the  facts  as  herein  presented  it  is  my 
opinion  that  the  franchise  under  which  the  Geary  Street, 
Park  and  Ocean  Railroad  Company  now  operates  its  road 
upon  Geary  street  and  Point  Lobos  Avenue  is  that  granted 
to  Charles  Main  et  al.  on  November  6th,  1878,  with  sup- 
plementary franchises,  and  in  this  belief  the  city  has 
moved  for  more  than  twenty-three  years.  The  franchise 
of  1878  will,  by  virtue  of  its  own  conditions,  expire  on 
November  6th,  1903. 

My  views  of  the  law  applicable  herein  are  based  upon 
the  premise  heretofore  stated,  namely,  that  there  never 
had  been  an  acceptance  of  the  franchise  of  1877,  and  that 
the  work  required  had  never  been  done  thereunder.  All 
of  the  facts  you  have  submitted  to  me,  or  which  I  have 
been  able  to  obtain  from  official  sources — and  I  am  neces- 
sarily confined  to  such  sources — plainly  indicate  to  me 
that  such  premise  is  correct.  Your  Board,  however,  has 
the  power  of  independent  investigation,  and  if  you  should 
find  by  such  investigation  that  as  a  matter  of  fact  my  prem- 
ise is  erroneous,  that  is  to  say,  if  you  should  find  that 
the  franchise  of  1877  was  accepted  and  work  done  there- 
under, then  the  conclusions  herein  reached  by  me  do  not 
apply. 

Respectfully, 

Franklin  K.  Lane. 
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Litigation.— How  Question  May  Be  Tested  Whether  Water  Com- 
pany May  Be  Compelled  to  Lay  Mains  and  Furnish  Water  in 
Outlying  Districts  of  City. 

April  U,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  asked  by  Resolution  No.  2478  as  to 
what  ''legal  steps  are  necessary  to  be  taken  by  the  Board 
of  Supervisors  to  enable  the  city  and  county  to  bring  suit 
to  compel  the  Spring  Valley  Water  Works  to  lay  mains 
for  the  purpose  of  giving  fire  protection  and  of  supplying 
water  to  the  inhabitants  of  outlying  districts,  in  accord- 
ance with  the  direction  of  this  Board." 

In  order  to  test  this  matter,  I  would  advise  that  you 
select  some  district  not  now  covered  by  water  mains  and 
where  there  is  not  sufficient  fire  protection — nor  any,  if 
such  a  district  can  be  found — and  erect  therein  one  or 
more  hydrants.  Following  the  placing  of  these  hydrants 
you  should  make  demand  upon  the  Spring  Valley  Water 
Works  that  it  make  connection  between  such  hydrants 
and  its  nearest  main.  The  district  selected  should  be  fair- 
ly populous,  and  the  hydrants  should  be  in  position  at 
the  time  when  demand  is  made,  which  demand  should  be 
made  in  the  name  of  the  city  and  county  and  by  formal 
action  of  the  Board  of  Supervisors.  Care  should  be  taken 
in  the  selection  of  the  district,  so  as  to  avoid  as  many  de- 
fenses as  possible.  The  district,  for  instance,  should  not 
be  at  an  exceptional  elevation  which  would  require  an 
unusual  water  pressure  to  supply,  nor  should  it  be  re- 
moved at  a  great  distance  from  already  existing  mains, 
and  it  should  be  one  where  sewers  run  through  the  streets 
and  manholes  or  cesspools  are  built,  through  which  the 
sewers  may  be  flushed.  The  demand  should  not  only  read 
that  water  is  required  for  purposes  of  fire  protection,  but 
also  for  sewer  cleaning,  street  sprinkling  and  other  pur- 
poses. 

Respectfully, 

Franklin  K.  Lane. 
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Street  Work.— Power  of  Board  of  Public  Works  to  Clean  and 
Sprinkle  Streets  Without  Calling  for  Public  Bids. — Remedy 
for  Poor  Work. 

April  15,    1902. 

The  Board  of  Public  Works. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
March  8th,  1902,  in  which  the  following  questions  are  pre- 
sented : 

"Fii'st.  In  view  of  the  provisions  of  Section  29,  Chap- 
ter II,  Article  VI  of  the  Charter,  relative  to  cleaning  and 
sprinkling  the  streets  of  this  city  and  county,  is  it  within 
the  power  of  this  Board,  with  or  without  authority  granted 
by  the  Supervisors,  or  at  all,  to  perform  such  cleaning  and 
sprinkling  itself,  instead  of  entering  into  contract  therefor, 
in  the  mode  and  manner  prescribed  in  said  Section? 

^'Second.  What  is  contemplated  by  the  provisions  of  Sub. 
13,  Sec.  1,  Chap.  II,  Article  II,  'and  to  acquire,  regulate 
and  control  any  and  all  appliances  for  the  sprinkling  and 
cleaning  of  the  streets  of  the  city  and  county,'  and  also 
Sub.  3,  Sec.  9,  Chap.  I,  Article  A^  of  the  Charter? 

'^Third.  In  case  a  contractor,  to  whom  has  been  awarded 
a  contract  for  cleaning  and  sprinkling  the  public  streets, 
fails,  refuses  or  neglects  to  perform  the  work,  according 
to  the  requirements  of  the  specifications  made  a  part  of 
the  contract,  what  remedy  is  there,  aside  from  a  recourse 
to  the  bond  given  for  the  faithful  performance  of  the  con- 
tract, in  view  of  the  inadequate  provisions  of  Sec.  20, 
Chap.  I,  Article  VI,  which  seemingly  applies  to  contracts 
to  be  performed  within  a  given  time? 

"Fourth.  Should  this  Board  deem  that  the  public  good 
demands  its  action  in  the  following  reservation,  embodied 
in  the  published  notice  inviting  proposals,  to  wit:  'Said 
Board  also  reserves  the  right  to  terminate  any  contract 
awarded  for  the  above  work,  if  the  party  or  parties  to 
whom  the  same  shall  be  awarded  shall  not  perform  the 
work  in  strict  accordance  with  the  specifications  thereof,' 
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and,  in  pursuance  of  such  reservation,  pass  a  resolution 
terminating  the  contract,  must  this  Board  proceed  to 
award  a  contract  for  the  unexpired  time  of  the  contract, 
and  permit  the  streets  to  remain  uncleaned  and  unsprin- 
kled  during  the  period  intervening,  or  could  it  during  the 
unexpired  time  of  the  original  contract,  or  the  period  in- 
tervening, before  a  new  contract  could  be  entered  into,  do 
the  work  itself?  Is  such  a  reservation  legally  within  the 
power  of  this  Board  to  make,  and  is  it  legally  effective  for 
the  purpose  of  terminating  a  contract  not  carried  out  in 
accordance  with  specifications?" 

First.  The  Charter  provides  that  the  Board  of  Public 
Works  "shall  annually  invite  proposals  for  cleaning  and 
sprinkling  such  of  the  streets  of  the  city  and  county  as 
the  Board  shall  determine  should  be  cleaned  and  sprinkled 
at  the  public  expense.  Before  causing  notice  for  such  pro- 
posals to  be  published,  the  Board  shall  divide  the  city  and 
county  into  such  number  of  districts  as  in  its  judgment 
will  best  induce  competition  for  bids,  and  secure  the  clean- 
ing and  sprinkling  of  the  streets  at  the  lowest  cost.  The 
secretary  of  the  Board  shall,  under  its  direction,  on  the 
first  Monday  in  May  of  each  year,  cause  to  be  published 
for  a  period  of  ten  days  a  notice  inviting  proposals  for 
cleaning  and  sprinkling  each  of  said  districts,  specifying 
in  said  notice  the  streets  which  are  to  be  cleaned  and 
sprinkled,  the  number  of  times  a  week  that  they  are  to  be 
cleaned  and  sprinkled,  and  the  amount  of  security  to  be 
given  for  each  contract.  Bids  shall  be  made  for  each  dis- 
trict separately.  All  the  provisions  of  this  Article  relat- 
ing to  the  making  and  opening  of  bids,  awarding  of  con- 
tracts and  entering  into  and  performance  of  contracts, 
shall  be  applicable  to  said  contracts.  The  Board  may,  at 
the  time  it  invites  proposals  for  said  cleaning  and  for  said 
sprinkling,  also  invite  proposals  for  said  cleaning  separ- 
ately and  for  said  sprinkling  separately,  and  may  award 
such  contracts  accordingly  as  may  be  for  the  best  interests 
of  the  city  and  county.     The  Board  may  also,  with  the 


680 


consent  of  the  Supervisors  expressed  by  ordinance,  pur- 
chase one  or  more  machines  for  sweeping  the  streets,  and 
may  enter  into  contracts  for  sweeping  the  streets  with 
said  machines;  but  the  Board  must  give  the  preference  to 
handsweeping  so  far  as  it  can  do  so  with  reference  to  the 
proper  sweeping  of  the  streets  and  to  the  funds  at  its 
disposal." 

This  direction  to  the  Board  of  Public  Works  is  clear 
and  explicit.  It  was  evidently  in  contemplation  that  the 
cleaning  and  sprinkling  of  the  streets  would  be  done  by 
contract.  I  am  not  willing  to  deny,  however,  to  the  Board 
of  Public  Works  all  power  to  itself  clean  and  sprinkle  the 
streets,  in  the  event  that  no  bids  were  forthcoming  when 
called  for,  or  that  the  bids  were,  in  the  judgment  of  the 
Board  of  Public  Works,  far  in  excess  of  the  cost  to  the 
city  if  done  by  the  Board  of  Public  Works;  but  unless 
such  conditions  should  develop,  it  seems  to  me  clearly  the 
intendment  of  the  Charter  provisions  that  the  Board 
should  annually  call  for  bids  for  the  doing  of  this  work, 
and  award  a  contract  therefor. 

Second.  The  first  provision  of  the  Charter  referred  to 
in  the  second  question,  is  one  empowering  the  Board  of 
Supervisors  "except  as  otherwise  provided  in  this  Charter 
.  to  acquire,  regulate  and  control  any  and  all 
appliances  for  the  sprinkling  and  cleaning  of  the  streets  of 
the  city  and  county,  and  for  flushing  the  sewers  therein." 
This  provision  means,  I  take  it,  that  the  Board  of  Super- 
visors may  by  ordinance  determine  that  certain  appliances 
for  sprinkling  and  cleaning  the  streets  may  be  used,  such 
as  will  in  its  judgment  do  the  work  most  effectively;  and 
this  provision  should  be  read  in  connection  with  the  last 
sentence  in  the  section  above  quoted,  in  which  it  is  said: 
"The  Board  of  Public  Works  must  give  the  preference  to 
handsweeping  so  far  as  it  can  do  so  with  reference  to  the 
proper  sweeping  of  the  streets  and  the  funds  at  its  dis- 
posal." 

Sub.  3  of  Section  9,  Chapter  I,  Article  VI  says  that  the 
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Board  of  Public  Works  shall  have  charge,  superintendence 
and  control,  under  such  ordinances  as  may  be  from  time 
to  time  adopted  by  the  Supervisors  "of  the  cleaning  and 
sprinkling  of  all  public  streets."  This  is  a  general  power, 
which  cannot  be  construed  as  in  conflict  with  the  later 
provision  in  the  same  article  relating  to  the  doing  of  the 
work  by  contract,  which  I  have  quoted  above.  Whatever 
contract  the  Board  of  Public  Works  may  enter  into,  it 
still  must  retain  control  over  the  work  that  is  done. 

Third.  I  would  advise  that,  if  the  work  is  not  done  ac- 
cording to  contract,  you  decline  to  approve  the  bills 
therefor. 

Fourth.  The  Board  would,  in  my  opinion,  have  power 
to  itself  clean  and  sprinkle  the  streets  under  the  circum- 
stances presented  in  this  question  until  a  new  contract 
could  be  entered  into.  (See  Santa  Rosa  Lighting  Company 
vs.  Woodward,  119  Cal.,  30.)  I  think  that  such  a  reserva- 
tion is  a  proper  one  to  place  in  such  contracts,  even 
though  it  is  not  expressly  provided  for  by  the  Charter. 
But  its  effectiveness  would  depend  upon  the  facts  which 
arose  under  the  contract.  The  Board's  determination  that 
the  contract  had  not  been  complied  with  would  not  be 
final.  The  city  would  not  be  protected  against  payment 
under  the  contract  unless  it  could  be  proved  that  there  had 
been  such  a  breach  thereof  as  to  warrant  such  determina- 
tion. And  in  such  case  the  presumption  would  not  be  in 
favor  of  the  city,  but  against  it. 

Respectfully, 

Franklin  K.  Lane. 
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Ordinances— Whether  the  Board  of  Supervisors  May  Provide  for 
Examination  of  All  Persons  Desiring  to  Engage  in  the  Opera- 
tion of  Steam  Engines  and  Boilers. 

April  16,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  You  inquire  in  Resolution  ^o.  2128:  "(1) 
As  to  the  power  of  the  Board  of  Supervisors  to  create  a 
Board  of  Examiners  to  examine  applicants  for  certificates 
to  take  charge  of  and  operate  stationary  and  portable 
steam  engines  and  boilers.  (2)  If  the  Board  of  Super- 
visors has  the  power  to  create  the  Board  referred  to  in  the 
above  question,  can  it  delegate  that  power  to  the  Board 
of  Public  Works?  (3)  If  the  Board  of  Supervisors  has 
the  power  to  create  the  Board  referred  to  above  and  can 
delegate  its  power,  is  the  Board  of  Public  Works  a  proper 
Board  to  which  to  delegate  the  power  of  appointing  a 
Board  of  Examining  Engineers?" 

The  Board  of  Supervisors  is  given  power  by  the  Charter 
"to  ordain,  make  and  enforce,  within  the  limits  of  the  city 
and  county,  all  necessary  local,  police,  sanitary  and  other 
laws  and  regulations."  (Sec.  1,  Chap.  II,  Art.  II.)  Thi» 
provision  is  taken  almost  literally  from  the  Constitution 
of  the  State  (Art.  XI,  Sec.  11),  which  provides  that  "any 
county,  city,  town  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary  and  other 
regulations  as  are  not  in  conflict  with  general  laws."  As 
was  said  by  the  Supreme  Court  in  Ex  parte  Cheney,  90 
Cal.,  G20,  this  provision  "gives  to  each  municipality  the 
right  to  determine  what  police  regulations  it  will  prescribe, 
and  the  only  limitation  upon  the  exercise  of  the  power  is 
that  such  regulations  shall  not  be  in  conflict  with  the  gen- 
eral laws  of  this  state."  This  grant  of  power  "is  not  con- 
fined within  narrow  limits,  but  is  broad  and  far-reaching 
in  its  scope  and  effect,  and  includes  the  right  to  pass  any 
ordinance  not  in  conflict  with  the  general  laws  of  the  state 
and  not  violative  of  the  general  principles  of  constitutional 
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liberty."  (Ex  parte  Lacey,  108  Cal.,  326.)  And  again  we 
find  the  Supreme  Court  using  this  language:  "The  regula- 
tions made  under  this  authority  are  none  the  less  a  part 
of  the  law  because  the  authority  to  make  them  is  conferred 
immediately  by  the  Constitution,  than  if  it  had  been  con- 
ferred mediately  through  an  act  of  the  Legislature.  The 
only  limitation  upon  the  exercise  of  the  power  is  that  the 
regulations  to  be  made  under  it  shall  not  be  in  conflict 
with  general  laws.''     (Ex  parte  Roach,  104  Cal.,  272.) 

I  know  of  no  provision  of  the  general  law  with  which 
the  ordinance  here  proposed  would  conflict,  and  although 
it  has  never  been  determined  by  the  courts  of  this  state 
that  it  is  within  the  power  of  a  municipality,  without  ex- 
press authority  in  its  Charter,  to  regulate  the  business  of 
operating  stationary  or  portable  steam  engines  and  boilers, 
the  above  authorities  would  justify  the  opinion  that  it  is 
within  the  power  of  this  municipality  to  adopt  an  ordi- 
nance looking  to  this  end.  We  have  now  in  force  in  this 
city  a  municipal  ordinance  establishing  rules  and  regula- 
tions for  the  plumbing  and  drainage  of  buildings  (Order 
No.  45,  Second  Series),  which  provides  that  every  plumber 
doing  business  in  this  city  and  county  shall  register  his 
name  and  address  at  the  Health  Office,  that  every  master 
plumber  shall  give  a  bond  before  registering,  for  the  faith- 
ful performance  of  his  duties,  and  shall  pass  a  satisfactory 
examination  before  the  Board  of  Health  as  to  his  "quali- 
fications to  conduct  the  business  of  master  plumber  or  to 
practice  his  trade  as  a  journeyman  pluniber."  The  ordi- 
nance now  proposed,  as  I  should  judge  from  the  resolution 
of  inquiry  which  has  been  sent  to  me,  has  for  its  purpose 
to  compel  all  stationary  engineers  to  undergo  an  examina- 
tion as  to  their  fitness  and  competency  to  receive  a  license 
from  some  municipal  authority,  without  which  license  they 
shall  not  be  permitted  to  take  charge  of  or  manage  sta- 
tionary or  portable  engines  and  boilers. 

It  is  a  matter  of  common  knowledge,  and  shown  by  the 
records  of  this  city,  that  a  large  number  of  such  engines 
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are  stationed  beneath  the  sidewalks  of  our  public  streets, 
and  that  many  more  are  stationed  in  the  basements  of 
private  and  public  buildings  occupied  by  a  large  number 
of  persons — hotels,  business  houses,  factories  and  the  like. 
It  appears  to  me  a  reasonable  regulation  to  require  that 
those  who  thus  have  within  their  control  machines  which, 
if  not  properly  used,  may  lead  to  great  disaster  and  loss 
of  life,  shall  be  required  to  prove  before  competent  au- 
thority that  they  are  capable  of  properly  doing  the  work 
which  they  assume  to  do.  If  an  ordinance  may  be  upheld 
as  a  reasonable  exercise  of  the  police  power  which  limits 
the  district  within  which  the  slaughtering  of  animals  may 
be  carried  on,  or  which  prescribes  the  limits  within  which 
the  carpet  beating  business  may  be  conducted,  or  which 
fixes  arbitrarily  the  territory  within  which  buildings  may 
not  be  constructed  of  inflammable  material,  or  which  regu- 
lates the  size  of  pipes  and  the  nature  of  sanitary  appli- 
ances within  all  private  dwellings,  it  does  not  seem  an  un- 
reasonable exercise  of  power  to  require  some  assurance 
that  the  lives  of  the  public  will  not  be  imperilled  by  in- 
competent and  untrustworthy  engineers.  Such  legislation 
as  that  here  proposed  is,  however,  purely  experimental, 
and  the  courts  would  exercise  the  power  of  determining 
whether  circumstances  have  developed  under  which  such 
an  ordinance  can  be  held  to  be  a  reasonable  exercise  of 
the  police  power.  There  are  no  decisions  along  analogous 
lines  from  which  any  conclusion  may  be  deduced  as  to 
what  view  the  courts  would  adopt. 

Having  power  to  enact  a  valid  ordinance  requiring  proof 
of  competency  as  a  condition  upon  which  an  individual 
may  act  as  an  engineer  in  this  city  and  county,  it  becomes 
material  to  inquire  how  and  by  whom  such  competency 
may  be  determined.  I  am  of  opinion  that  no  power  is  re- 
posed in  the  Board  of  Supervisors  either  to  create  oflSces 
or  to  define  the  duties  of  such  when  created.  It  is  true 
that  the  Charter  has  vested  in  the  Board  the  right  to  de- 
termine the  number  of  additional  deputies  or  employees 
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which  the  various  municipal  ofiQcers  may  be  allowed;  but 
this  power  is  expressly  conferred,  and  may  be  considered 
exclusive.  There  is  no  such  delegation  of  authority  to 
create  offices  independent  of  any  existing  office,  for  the 
purpose  of  performing  independent  functions,  finding  their 
definition  in  the  ordinances  of  your  Board,  and  without 
statutory  designation. 

It  follows  that  the  Board  could  not  lawfully  create  a 
board  of  examiners  for  the  purpose  named,  and  it  seems 
to  me  also  that  the  power  to  pass  and  carry  into  effect 
such  police  power  of  the  municipality  as  is  involved  in 
the  enactment  and  operation  of  an  ordinance  requiring 
proof  of  competency  before  a  permit  will  be  granted  to  an 
individual  to  run  a  stationary  steam  engine,  cannot  be 
delegated  to  any  one.  A  reference  to  the  Board  of  Public 
Works,  or  to  any  other  executive  board  or  officer,  of  the 
power  to  determine  when,  and  under  what  circumstances, 
an  individual  shall  be  licensed,  under  the  provisions  of  the 
Charter,  to  carry  on  the  occupation  of  engineer,  would  be 
in  effect  a  delegation  of  the  power  to  determine  whether 
the  ordinance  should  be  operative  as  to  him  or  not.  It  is 
a  familiar  and  perfectly  sound  principle  of  law  that  a  leg- 
islative body  may  delegate  to  a  committee  of  its  own  mem- 
bership, or  to  an  independent  body,  the  power  to  deter- 
mine a  certain  condition  of  facts  upon  which  legislative 
action  may  come  to  depend.  It  is  extremely  doubtful, 
however,  whether  the  Board  can  by  ordinance  impose  duties 
upon  the  Board  of  Public  Works  in  addition  and  entirely 
foreign  to  those  named  in  the  Charter.  I  find  no  duty  cast 
upon  the  Board  of  Public  Works  by  those  sections  of  the 
Charter  defining  the  duties  of  that  Board,  to  which  the 
subject  matter  of  the  proposed  ordinance  would  be  at  all 
germane.  And  the  suggestion  that  such  a  power  might 
be  given  the  Board  of  Health,  I  consider  also  without 
merit.  The  Board  of  Health,  as  its  name  indicates,  is 
clothed  with  power  to  supervise  and  promote  the  sanita- 
tion of  the  city  and  county,  and  to  enforce  such  orders 
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as  the  Board  of  Supervisors  may  adopt,  designed  to  ac- 
complish that  purpose.  (See  Sec.  4,  Art.  X.)  The  examina- 
tion of  applicants  for  permits  to  act  as  engineers  cannot 
be  said  to  be  consistent  with  the  objects  for  which  that 
Board  was  created,  or  with  the  powers  conferred  upon  it 
by  the  Charter. 

I  deem  it  lawful,  however,  for  the  Board  of  Supervisors 
to  provide  in  the  contemplated  ordinance  that  a  committee 
of  such  Board  may  examine  applicants  for  permits  to  act 
as  engineers,  touching  their  competency,  and  report  to  the 
Board  their  findings  thereon;  but  I  am  of  opinion  that  the 
granting  of  the  certificate  should  be  made  by  the  Board. 
1  am  not  to  be  understood  as  holding  that  the  Board  may 
not  in  a  proper  case  declare  that  a  given  thing  shall  be 
unlawful  unless  permission  to  do  that  thing  is  secured 
from  an  executive  officer.  Such  an  ordinance  may  make 
such  provision,  provided  the  duty  imposed  is  consistent 
with  the  general  duties  of  the  officer,  and  it  be  determined 
in  the  ordinance  itself  upon  what  specified  conditions  a 
permit  may  be  granted,  so  that,  upon  proof  of  compliance 
with  said  conditions,  the  party  becomes  entitled  to  the 
permit  as  of  right.  But  in  the  matter  now  being  considered, 
it  is  doubtful  whether  an  ordinance  could  be  drawn  so  set- 
tled and  specific  in  its  definition  as  to  what  would  consti- 
tute a  competent  engineer  as  to  make  the  granting  of  the 
permission  simply  ministerial  or  executive. 

I  conclude,  therefore,  that  the  Board  has  the  power, 
under  the  Constitution  and  Charter,  to  enact  the  contem- 
plated ordinance;  that  it  is  without  the  power  to  delegate 
to  any  executive  officer  or  department  under  the  Charter 
the  right  of  determining  when,  or  upon  what  conditions,  a 
permission  to  act  as  an  engineer  may  be  granted;  that  the 
course  which  may  be  followed  with  least  hazard  is  to  leave 
the  determination  of  the  facts  upon  which  competency 
may  depend  to  a  committee  of  the  Board,  and  that  the 
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final  decision  of  the  question  whether  a  permission  should 
be  granted  or  withheld  upon  the  committee's  findings, 
should  be  given  by  the  Board  itself. 

Respectfully, 

Franklin  K.  Lane. 


Ordinances. — Proposed  Legislation  Against  Playing  of  Poker  for 
Money  or  Merchandise  in  Public  Places. 

April  16,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  asked  by  Resolution  No.  249G  to  ad- 
vise you  as  to  whether  it  is  within  the  power  of  the  Board 
to  enact  such  legislation  as  will  prevent  poker  playing  In 
public  places  for  money,  merchandise  or  other  evidence  of 
value.  The  Board  has  such  power.  (See  Ex  parte  Tuttle, 
91  Cal.,  589;  In  re  Murphy,  128  Cal.,  29;  Ex  parte  Lane, 
76  Cal.,  587;  Ex  parte  Boswell,  86  Cal.,  232;  Ex  parte  Chin 
Yan,  60  Cal.,  78;  People  vs.  Beatty,  14  Cal.,  566;  People  vs. 
Weithoff,  51  Mich.,  203,  210;  Mace  vs.  State,  58  Ark.,  79; 
State  vs.  Taylor,  111  N.  C,  680;  Commonwealth  vs.  Smith, 
166  Mass.,  370;  Chicago  vs.  Brownell,  146  111.,  64;  State  vs. 
Grimes,  49  Minn.,  443;  State  vs.  Carpenter,  60  Conn.,  97; 
Commonwealth  vs.  Adams,  160  Mass.,  310;  Commonwealth 
vs.  Warren,  161  Mass.,  281.) 

Respectfully, 

Franklin  K.  Lane. 
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Supplies. — Power  of  Various  Departments  to  Make  Purchases  Not 
in  Conformity  With  Charter. 

April  17,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  Resolution  No.  2413  presents  the  following 
questions,  which  I  shall  consider  in  order: 

"First.  In  the  event  of  goods  not  included  in  the  annual 
schedules  of  supplies,  required  for  use  in  the  Police  De- 
partment, the  Sheriff's  Department  and  the  Election  Com- 
mission, is  it  within  the  power  of  said  departments  to 
order  such  goods  and  supplies,  or  is  it  necessary  for  said 
departments  to  make  requisitions  on  the  Board  of  Super- 
visors, said  Supervisors  to  contract  for  said  goods  and  sup- 
plies, after  calling  for  competitive  bids?" 

I  find  nothing  in  the  Charter  under  which  the  Police 
Department  could  be  considered  as  exempt  from  the  rule 
which  applies  to  departments  generally,  that  their  sup- 
plies must  be  obtained  through  the  Board  of  Supervisors. 
(See  Opinion  Sept.  26,  1900.) 

The  Sheriff  of  the  City  and  County  of  San  Francisco  is 
by  the  Charter  (Sec.  1,  Chap.  VI,  Art.  V)  given  "all  the 
powers  conferred  .  .  .  upon  the  sheriffs  of  counties  by 
the  general  laws  of  this  state."  This  language  was  evi- 
dently intended  to  refer  to  his  power  as  the  chief  peace 
officer  of  the  county,  and  w^as  not  intended  to  make  him 
independent  of  the  general  provisions  of  the  Charter  as  to 
supplies  generally.  "All  contracts  for  goods,  merchandise, 
supplies,  ...  as  well  as  for  all  subsistence  .  .  .  and 
other  necessary  articles  for  hospitals,  prisons,  public  in- 
stitutions and  other  departments  not  otherwise  specifically 
provided  for  in  this  Charter,  must  be  made  by  the  Super- 
viosrs."  (Sec.  1,  Chap.  Ill,  Art.  II.)  I  do  not  here  mean 
that  there  may  not  be  duties  cast  upon  the  Sheriff  by  state 
law  which  the  Charter  cannot  control;  the  Charter  pro- 
visions alone  are  under  consideration. 
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As  to  the  Election  Commissioii,  see  opinion  of  January 
17,  1900. 

"Second.  In  case  demands  are  presented  to  the  Board  of 
Supervisors  from  the  aforesaid  departments  for  non-con- 
tract supplies,  is  the  action  in  approving  said  demands 
merely  ministerial,  or  has  the  Board  of  Supervisors  under 
any  circumstances  the  right  to  reject  said  demands?" 

See  opinion  February  17,  1902. 

"Third.  Designate  what  departments  of  the  municipal- 
ity have  the  right  to  independently  order  non-contract 
goods  or  supplies — that  is,  without  bids  having  been  re- 
ceived by  the  Board  of  Supervisors  and  contracts  awarded." 

Board  of  Public  Works  as  to  materials  for  street  repairs 
and  improvements;  Board  of  Fire  Commissioners;  Board 
of  Election  Commissioners;  Board  of  Health,  as  given  in 
Section  3,  Article  X;  Board  of  Library  Trustees;  Board  of 
Park  Commissioners. 

Respectfully, 

Franklin  K.  Lane. 


0£Bcial  Bond. — That  Supplied  by  Superintendent  of  Schools  Upon 
Taking  Office  Still  Sufficient  Under  Charter. 

April  18,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  I  am  requested  by  Resolution  No.  2474  to 
advise  as  to  whether  or  not  "the  bond  filed  by  the  Super- 
intendent of  Schools  in  the  sum  of  ten  thousand  dollars, 
approved  by  the  Mayor,  as  required  by  the  Consolidation 
Act,  complies  with  the  law."  The  Charter  fixes  the  bond 
of  the  Superintendent  of  Schools  at  |5,000.00  (Sec.  2,  Art. 
XV),  and  requires  that  such  bond  shall  be  approved  by 
the  Mayor  and  the  Auditor.  The  Constitution  says  (Sec. 
3,  Art.  XI):  "A  superintendent  of  schools  for  each  county 
shall  be  elected  by  the  qualified  electors  thereof  at  each 
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gubernatorial  election."  This  fixes  the  term  of  the  Super- 
intendent, but  it  does  not  necessarily  remove  him  from  all 
Charter  control.  The  Superintendent  of  Schools  is  a  county 
officer.     (People  vs.  Babcock,  114  Cal.,  559.) 

There  is  no  law  other  than  the  Charter  which  fixes  the 
bond  of  the  Superintendent  of  Schools  in  the  City  and 
County  of  San  Francisco.  But  the  Charter  bond  is  re- 
quired to  be  given  ^'before  entering  upon  the  discharge  of 
official  duties."  (Sec.  1,  Art.  XV.)  And  inasmuch  as  the 
Superintendent  of  Schools  entered  on  the  discharge  of  his 
duties  before  the  Charter  became  law,  the  bond  which  he 
has  given,  while  it  does  not  comply  with  the  present  law, 
is  good  because  it  complied  with  the  law  in  force  when 
he  took  office,  and  the  Charter  does  not  require  a  new 
bond  for  an  officer  holding  over. 

Respectfully, 

Franklin  K.  Lane. 


Power  to  Sell  Real  Estate. — Board  of  Supervisors  Without  Such 
General  Power. 

April  21,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  Inquiry  is  made  in  Resolution  No.  2499 
^'as  to  whether  the  Board  of  Supervisors  has  any  power  to 
sell  any  real  estate  belonging  to  the  city  and  county." 

The  first  section  of  the  Charter  declares  that  the  mu- 
nicipal corporation  "may  purchase,  receive,  hold  and  enjoy 
real  and  personal  property,"  and  it  may  receive  bequests, 
gifts  and  donations  of  all  kinds  of  property  in  fee  simple, 
or  in  trust  for  charitable  or  other  purposes,  and  do  all  acts 
necessary  to  carry  out  the  purposes  of  such  gifts  "with 
power  to  manage,  sell,  lease  or  otherwise  dispose  of  the 
same  in  accordance  with  the  terms  of  the  gift,  bequest  or 
trust."     There  is  no  power  in  this  provision  to  sell  any 
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property  which  the  city  and  county  owns  in  fee  simple, 
and  which  it  has  not  received  under  a  trust  granting  power 
to  sell.  The  Board  of  Supervisors  has  power  to  convey 
lands  in  accordance  with  the  Act  of  March  14,  1870  (Sub. 
29,  Sec.  1,  Chap.  II,  Art.  II),  and  to  lease  lands  upon  com- 
petitive bids  (Sub.  32,  supra),  and  to  sell  personal  prop- 
erty (Sub.  33);  but  I  find  in  the  Charter  no  general  power 
granted  to  the  Board  to  sell  real  property  belonging  to  the 
city  and  county. 

Respectfully, 

Franklin  K.  Lane. 


Public  Utilities. — Consideration  of  Questions  Relating  to  the  Pro- 
posed Construction  of  a  Municipal  Street  Railroad  Along 
Geary  Street. — Elections  Necessary. 

April  22,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  I  shall  herein  consider  a  series  of  ques 
tions  presented  in  Resolution  No.  2361,  pertaining  to  the 
municipal  ownership  of  a  street  railway  upon  Geary  street 
and  Point  Lobos  Avenue. 

"1.  Can  the  Board  of  Supervisors  proceed  to  issue  bonds 
and  apply  the  moneys  derived  therefrom  to  the  purchase 
of  rolling  stock  and  necessary  equipment,  and  in  the  con- 
struction of  a  power  house  and  of  such  work  as  may  be 
required,  other  than  the  actual  reconstruction  of  the  exist- 
ing roadbed  on  Geary  street  and  Point  Lobos  Avenue,  be- 
fore the  time  of  expiration  of  the  present  franchises?" 

Municipal  ownership  of  public  utilities  is  too  recent  an 
experiment  in  American  cities  to  permit  of  adjudication 
upon  many  of  those  questions  with  which  this  city  must 
deal  in  carrying  out  those  provisions  of  the  Charter  which 
declare  it  to  be  the  municipal  policy  that  such  utilities 
shall  be  gradually  acquired  by  the  municipality.     There- 
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tore  I  have  looked  in  vain  for  any  authority  or  the  enun- 
ciation of  any  principle  in  the  law  which  would  directly 
answer  the  present  question.  But  it  seems  to  me  the  plain 
dictum  of  common  sense  that  the  city  is  not  to  be  com- 
pelled to  await  the  termination  of  an  existing  franchise 
before  itself  preparing  to  build  and  operate  a  street  rail- 
way, if  such  is  its  desire.  There  is  no  provision  of  the 
Charter  nor  of  the  statutes  which  requires  any  legal  pro- 
ceeding to  be  taken  by  the  city  upon  the  expiration  of  a 
franchise.  The  franchise,  as  1  have  said  in  a  previous 
opinion,  dies  upon  November  6,  1903,  by  virtue  of  its  own 
conditions.  The  street  then  becomes  free  for  other  occu- 
pancy. The  city,  knowing  this,  may  determine  in  advance 
what  its  policy  as  to  such  street  shall  be,  and  proceed, 
prior  to  the  expiration  of  the  franchise,  to  have  plans  and 
estimates  made  for  a  municipal  street  railway,  to  present 
to  the  people  at  an  election  the  proposition  of  acquiring 
such  utility  and  incurring  a  bonded  indebtedness  therefor, 
and  upon  the  issuance  and  sale  of  the  bonds,  the  city  may 
make  ready,  by  purchasing  equipment,  construction  of 
buildings  and  otherwise,  to  have  its  own  road  equipped 
and  in  operation  as  soon  as  may  be  physically  possible 
after  the  franchise  of  the  Geary  Street,  Park  and  Ocean 
Railroad  Company  expires. 

"2.  Has  the  Geary  Street,  Park  and  Ocean  Railroad 
Company  the  right  to  remove  its  present  roadbed,  subway 
or  tracks  before  or  after  the  expiration  of  its  franchise, 
and  can  the  city  and  county  use  the  whole  or  a  part  of 
said  roadbed,  subway  and  tracks  in  the  construction  of  a 
municipal  road?" 

This  is  another  question  to  which  the  books  give  no 
answer.  The  position  which  I  should  advise  the  city  to 
take  is  that  the  roadbed  and  subway  now  in  position  are 
fixtures  attached  to  the  realty,  that  the  iron,  cement  and 
stone  of  which  they  are  made  have  become  a  part  of  the 
street  and  cannot  be  removed  without  the  consent  of  the 
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city.  (See  Appeal  North  Beach  &  M.  R.  R.  Co.,  32  Cal., 
512;  Huntington  vs.  C.  P.  R.  R.  Co.,  2  Sawyer,  503.) 

Two  years  ago  the  Market  Street  Railway  Company  sued 
the  city  and  county  to  recover  some  forty-six  thousand 
dollars  which  it  had  paid  under  protest,  upon  the  ground 
that  its  roadbed  and  tracks  had  been  assessed  as  personal 
property,  whereas  the  company  contended  that  they  should 
be  assessed  as  real  property.  After  investigation  I  ad- 
vised that  a  double  assessment  against  the  Market  Street 
Railway  Company  be  made  that  year  upon  said  property 
as  real  property,  which  compelled  the  company  to  a  prompt 
dismissal  of  its  suit.  (See  opinion  June  30,  1900;  Market 
Street  Railway  Company  vs.  City  and  County  of  San  Fran- 
cisco, Superior  Court,  No.  72,396.) 

When  the  franchise  has  ceased  to  give  the  Geary  Street, 
Park  and  Ocean  Railroad  Company  the  right  to  use  the 
streets  for  railroad  purposes,  such  company  becomes  a 
trespasser  if  it  attempts  to  tear  up  the  street  without  per- 
mission of  the  city,  and  the  roadbed  and  subway,  though 
not,  perhaps,  the  removable  tracks  themselves,  are  at  the 
disposition  of  the  municipality.  This  would  seem  to  me 
to  be  the  law  as  it  should  be  contended  for  by  the  city.  I 
am  inclined  to  believe,  however,  that  the  question  is  one 
which  will  not  practically  arise,  because  it  would  cost  the 
Geary  Street,  Park  and  Ocean  Railroad  Company  more  to 
remove  the  old  iron  and  cement  and  restore  the  street 
than  the  value  of  the  refuse  would  come  to.  This  was 
found  to  be  the  case  when  the  Oak  street  property  owners 
some  years  since  compelled  the  Market  Street  Railway 
Company  to  abandon  a  portion  of  its  franchise  on  Oak 
street  and  restore  the  street.  Rather  than  take  up  the 
iron  and  break  away  the  cement  foundation,  the  company 
filled  the  subway  and  used  the  roadbed  as  a  foundation  for 
new  pavement. 

"3.  Will  the  franchise  granted  in  common  by  Order  No. 
1539  for  a  period  of  fifty  years  from  November  29.  1879, 
to  the  Geary  Street,  Park  and  Ocean  Railroad  Company, 
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the  North  Beach  and  Mission  Railroad  Company  and  the 
Central  Railroad  Company,  the  last  two  named  being 
grantors  of  the  present  Market  Street  Railway  Company, 
to  connect  existing  roads  on  Geary  street  with  Market 
street,  in  any  manner  affect  the  operation  by  the  city  and 
county  of  the  proposed  municipal  railroad?" 

I  have  held  in  a  previous  opinion  touching  the  Geary 
street  franchise  that  a  franchise  not  accepted  and  used 
was  abandoned.  If  my  information  is  correct,  the  fran- 
chise granted  to  the  Geary  Street,  Park  and  Ocean  Rail- 
road Company  to  connect  the  Geary  street  road  with  a 
line  on  Market  street  was  never  accepted  and  used,  and  I 
accordingly  hold  that  such  a  franchise  does  not  exist  and 
does  not  stand  in  the  way  of  the  proposed  municipal  rail- 
road.   (See  also  C.  C,  Sec.  502.) 

"4.  When  the  Board  of  Supervisors  takes  the  initiative 
under  Section  6  of  Article  XII  of  the  Charter,  are  one  or 
two  elections  required  for  the  submission  to  the  electors 
of  the  proposition  to  acquire  a  street  railroad  by  original 
construction  or  reconstruction,  and  of  incurring  a  debt 
through  bond  issue  for  the  acquisition  of  the  same?" 

Section  6  of  Article  XII  reads:  ''When  the  Supervisors 
shall  determine  that  the  public  interest  or  necessity  de- 
mands the  acquisition,  construction  or  completion  of  any 
public  utility,  the  cost  of  which  will  be  too  great  to  be 
paid  out  of  the  ordinary  annual  income  and  revenue  of 
the  city  and  county,  the  Supervisors  shall,  by  ordinance, 
specifically  declare  such  determination,  and  shall  publish 
the  same  for  at  least  two  weeks  in  the  ofQcial  newspaper." 

Section  7  provides  that  after  such  declaration  of  inten- 
tion, the  "Supervisors  by  ordinance  shall  call  a  special  elec- 
tion, at  which  shall  be  submitted  to  the  electors  the  prop- 
osition of  acquiring  such  public  utility,  and  of  incurring  a 
debt  for  the  acquisition  of  the  same,  as  set  forth  in  such 
ordinance.  No  question  other  than  the  acquisition  of  such 
utility  and  the  incurring  of  the  indebtedness  therefor  shall 
be  submitted  at  such  election." 
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Section  8  requires  that  the  ordinance  calling  such  special 
election  shall  recite  ''the  objects  and  purposes  for  which 
the  indebtedness  is  proposed  to  be  incurred,  the  estimated 
cost  of  the  proposed  public  utility,  the  necessity  for  the 
acquisition  of  the  same,  and  that  bonds  of  the  city  and 
county  shall  issue  for  the  payment  of  the  cost  of  the 
same,"  etc. 

In  my  opinion,  but  one  election  is  required  for  the  sub- 
mission to  the  electors  of  the  proposition  to  construct  a 
street  railroad  and  incur  a  bonded  indebtedness  therefor, 
when  the  Board  of  Supervisors  determines  the  necessity 
for  such  construction  and  bond  issue.  Two  elections  may 
be  required  by  the  Charter  when,  under  Section  3,  the 
electors  petition  that  the  question  of  acquisition  be  sub- 
mitted to  them,  and  the  Supervisors  do  not  so  determine; 
but  upon  this  question  I  do  not  pass.  It  is  said  in  Section 
3  that  "nothing  in  this  section  shall  be  so  construed  as 
to  prohibit  the  Supervisors  from  responding  to  the  afore- 
said petition  ...  by  proceeding  at  once"  under  Sec- 
tion G,  and  "from  proceeding  thereafter  to  acquire  the 
same  in  the  manner  hereinafter  provided." 

I  have  given  much  consideration  to  this  question,  be- 
cause I  am  aware  that  it  has  been  the  opinion  of  some 
that  two  elections  were  necessary  in  such  a  case  as  is  here 
presented,  and  there  is  some  general  language  of  very 
doubtful  meaning  in  Section  2,  and  particularly  in  Sec- 
tion 4,  which  would  justify  such  opinion,  were  it  not  for 
what  appears  to  me  to  be  the  specific  and  definite  lan- 
guage of  the  sections  which  I  have  quoted. 

"5.  When  can  the  proceedings  for  the  acquisition,  con- 
struction and  operation  of  this  proposed  municipal  road 
be  commenced?  How,  and  in  what  form,  shall  said  pro- 
ceedings be  taken?  When  shall  each  step  in  said  pro- 
ceedings be  taken?" 

If  my  information  is  correct,  you  have  already  begun 
the  proceedings  required  by  the  Charter  looking  to  the  con- 
struction  of    such   road    by    securing,   through    the   City 
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Engineer,  plans  and  estimates  for  such  railroad.  This 
being  so,  I  am  not  aware  of  any  reason  for  delaying  an 
election  longer  than  may  be  necessary  to  complete  the 
new  registration  which  is  now  proceeding.  (See  opinion 
January  27,  1902.)  As  to  matters  of  procedure,  see  Sec- 
tions 6,  7,  8  and  9  of  Article  XII,  and  opinions  of  May  25, 
1901;  December  9,  1901,  and  January  31,  1902. 

Respectfully, 

Franklin   K.  Lane. 


Franchises. — Power  of  Board  of  Supervisors,  Under  General  Law, 
to  Grant  Privilege  to  Operate  and  Maintain  a  Telephone  and 
Telegraph  System. 

April  2Jf,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  M.  Adrian  King  made  formal  application 
on  June  14,  1901,  to  the  Board  of  Supervisors  for  a  fran- 
chise for  the  term  of  fifty  years  to  operate  and  maintain 
a  telephone  and  telegraph  system  in  this  city  and  county. 
Such  application  was  made  in  virtue  of  the  provisions  of 
an  act  of  the  Legislature,  entitled  "An  act  providing  for 
the  sale  of  street  railroad  and  other  franchises  in  munic- 
ipalities, and  providing  conditions  for  the  granting  of  such 
franchises  by  legislative  and  other  governing  bodies,  and 
repealing  conflicting  acts,"  in  effect  March  11,  1901.  (Stats. 
1901,  p.  2G5.)  Pending  action  by  the  Board  upon  this  ap- 
plication the  question  has  been  submitted  to  me  by  Resolu- 
tion No.  2473  "whether  or  not  the  provisions  of  the  act 
above  mentioned,  or  the  provisions  of  the  Charter,  govern 
in  the  matter  of  granting  telephone  and  telegraph  fran- 
chises in  this  city  and  county." 

That  the  provisions  of  the  Charter  do  not  govern  the 
granting  of  such  a  franchise  to  operate  and  maintain  a  tel- 
ephone and  telegraph  system  in  this  city  and  county,  is  es- 
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tablished  by  the  fact  that  there  are  no  provisions  of  the 
Charter  in  any  manner  referring  to  such  a  franchise.  Upon 
this  subject,  the  Charter  is  silent.  Section  G,  Chapter  II 
Article  II  of  the  Charter  contains  a  detailed  and  somewhat 
elaborate  plan  for  the  granting  of  authority,  for  a  term 
not  exceeding  twenty-five  years,  to  construct  and  operate 
street  railroads;  and  under  Section  7  of  the  same  Chapter 
the  Supervisors  are  given  power  to  grant  franchises  or 
privileges  to  erect  poles  and  wires  for  transmitting  electric 
power  or  for  lighting  purposes;  but  the  Charter  contains 
no  provision  conferring  power  upon  the  Supervisors  to 
grant  franchises  generally,  nor  to  grant  a  telephone  or  tele- 
graph franchise. 

It  follows  that  such  franchise,  if  granted  at  all,  can  be 
granted  only  under  and  in  accordance  with  the  provisions 
of  the  Act  of  March  11th,  1901. 

Respectfully, 

Franklin   K.  Lane. 


Supplies. — Independent   Power  to   Contract  for   Same  Vested  in 
Board  of  Park  Commissioners. 

April  26,  1902. 

The  Board  of  Supervisors. 

Gentlemen:  In  answer  to  your  question  whether  my 
opinion  of  April  4th,  1902,  relative  to  the  making  of  con- 
tracts for  supplies  and  materials  to  be  used  by  the  Board 
of  Public  Works  also  applies  to  the  making  of  contracts  by 
the  Board  of  Park  Commissioners,  I  am  of  opinion  that 
the  Board  of  Park  Commissioners  has  an  entirely  indepen- 
dent power  to  contract  for  its  own  supplies  and  materials. 
(Sec.  6,  Art.  XIV.  See  opinion  July  17th,  1900.)  The  pro- 
vision of  the  Charter  to  which  you  refer  as  having  suggest- 
ed another  idea  reads  as  follows:  "All  the  provisions  of 
the  Article  in  this  Charter  on  the  Department  of  Public 
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Works  relating  to  contracts  shall  be  applicable  to  all  con- 
tract work  done  by  the  (Park)  Commissioners/  (Sec.  4, 
Art.  XIV.)  The  Park  Commissioners  bj  this  provision  are 
required  to  follow  the  procedure  laid  down  in  the  Article 
upon  the  Public  Works  Department  in  the  making  of  con- 
tracts, and  have  the  same  powers  that  are  given  to  the 
Board  of  Public  Works  over  all  contract  work  which  they 
may  order. 

Respectfully, 

Franklin   K.   Lane. 


Taxation. — As  to  the  Persons  to  Whom  the  Ninety-Nine  Year  In- 
terest in  Lands  Within  This  City  and  County  Should  be 
Assessed. 

April  29,  1902. 
The   Assessor. 

Sir:  Under  date  of  the  26th,  ult.,  you  inquire  whether 
real  property  should  be  assessed  to  the  party  occupying  it 
and  having  a  ninety-nine  year  interest  therein,  or  to  the  holder 
of  the  legal  title  to  the  remainder  which  begins  in  posses- 
sion after  the  expiration  of  the  said  ninety-nine  years.  Ac- 
companying your  communication  is  a  petition  presented  to 
you  by  persons  in  possession  and  owning  the  ninety-nine 
year  interest,  and  against  whose  names  the  property  con- 
cerned is,  I  assume,  now  assessed,  asking  that  such  assess- 
ment be  changed  so  that  they  will  bear  but  a  portion  of  the 
taxes,  and  that  the  balance  be  collected  from  the  holder  of 
the  remainder  interest.  The  question  as  to  what  form  the 
assessment  should  take  in  case  the  holder  of  the  remainder 
should  apply  to  have  his  name  appear  as  the  one  assessed 
for  the  property,  under  Section  3657  of  the  Political  Code, 
is  not  presented,  as  it  appears  that  no  such  request  has 
been  made. 

Section  3628  of  the  Political  Code  provides  that  all  pro- 
perty must  be  assessed  "to  the  person  by  whom  it  is  owned 
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or  claimed,  or  in  whose  possession  or  control  it  was  at  12 
o'clock  m.,  of  the  first  Monday  of  March  next  preceding; 
but  no  mistake  in  the  name  of  the  owner,  or  supposed 
owner,  of  real  property  shall  render  the  assessment  there- 
of invalid." 

There  is  no  question  under  the  facts  presented  but  that 
those  holding  the  ninety-nine  year  interest  were  in  posses- 
sion and  control  of  the  property  at  the  time  mentioned  in 
the  above  quoted  section,  and  it  is  the  decision  of  our  Su- 
preme Court  that  the  assessment  of  real  property  in  this 
state  is  not  against  the  person  of  the  owner  but  is  an  as- 
sessment of  the  property  itself.  (Klumpke  vs.  Baker,  131 
Cal.,  80;  Lake  county  vs.  Sulphur,  etc.,  Mining  Company,  66 
Cal.,  17.)  Chief  Justice  Field,  in  the  case  of  Holliday  vs. 
Frisbie,  15  Cal.,  631,  635,  held  that  those  who  held  the  nine- 
ty-nine year  interest  in  beach  and  water-lot  property  were 
the  owners  of  a  legal  estate  therein.  It  would  appear, 
therefore,  that  the  holders  of  this  estate  and  in  possession 
of  the  property  fall  within  the  language  of  Section  3628  of 
the  Political  Code, 

The  law  of  this  state  gives  no  express  sanction  to  such 
a  division  of  the  assessment  as  is  requested  by  the  petition- 
ers. Much  less  is  there  any  rule  or  basis  furnished  in  ac- 
cordance with  which  a  proper  adjustment  of  the  various 
interests  could  be  made,  and  it  is  safe  to  say  that  great 
diflQculty  would  be  experienced  in  attempting  to  so  divide 
the  assessment.  It  is  perhaps  for  these  reasons  that  it  ap- 
pears to  have  been  the  policy  to  assess  lands  as  a  whole, 
without  atempting  to  assess  the  various  estates  therein. 

Cooley,  in  his  work  on  Taxation  (Second  Edition)  page 
410,  says:  *'In  a  majority  of  the  states  the  rule  prescribed 
by  the  statutes  is  that  land  and  other  real  estate  shall  be 
valued  as  such,  irrespective  of  the  separate  estates  that  in- 
dividuals may  have  in  them.  Under  such  a  practice  he  who, 
for  the  time  being,  enjoys  the  possession  of  the  real  estate 
and  the  pernancy  of  the  profits,  may  be  charged  with  the 
tax,"  citing  Turner  vs.  Smith,  14  Wall.,  553;  Atkins  vs.  Hin- 
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man,  3  Gilm,  437,  441);  Parker  vs.  Baxter,  68  Mass.,  185; 
Willard  vs.  Blount,  11  Ired.,  024;  Brown  vs.  Austin,  41  Vt., 
262;  Merrick  vs.  Hutt,  15  Ark.,  331;  Biscoe  vs.  Coulter,  18 
Ark.,  423;  Blakevvell  on  Tax  Titles,  Chap.  38,  and  notes. 

In  the  case  of  Willard  vs.  Blount,  supra,  the  court  said: 
"Land,  then,  is  taxed  according  to  its  fee  simple  value,  and 
whoever  is  owner  of  the  land  for  the  time  being  is  bound 
to  pay  the  tax.  If  the  estate  is  divided,  by  giving  a  particu- 
lar estate  to  one,  the  remainder  to  another,  as,  if  the  estate 
is  limited  to  A.  for  life,  or  for  ten  years,  remainder  to  B. 
and  his  heirs,  the  valuation  is  assessed  without  reference 
to  this  division,  and  each  must  pay  the  tax  during  the  time 
he  is  the  owner  and  enjoys  the  possession  and  pernancy  of 
the  profits.  The  case  of  landlord  and  tenant  forms  an  ex- 
ception where  rent  is  reserved,  for  the  rent  is  in  lieu  of  the 
land  and  the  landlord  is  in  pernancy  of  the  profits  of  the 
land,  the  profit  of  the  tenant  being  the  fruit  of  his  own  la- 
bor." 

Desty  lays  down  the  rule  as  follows:  (p.  319)  "The  per- 
son holding  the  legal  title  is  the  one  to  be  assessed  with  the 
land,"  citing  Miner  vs.  Pingree,  110  Mass.  47;  and  Willard 
vs.  Blount,  supra.  In  Miner  vs.  Pingree,  supra,  it  was  held 
that  land  is  taxable  to  the  person  having  the  legal  estate 
therein,  although  he  is  a  mere  trustee,  without  power  of 
control  or  management.  Again  Desty  says:  "The  one  in 
present  possession,  whether  tenant  for  life  or  for  years,  is 
the  one  to  be  assessed  for  the  value  of  the  land,"  citing  a 
number  of  cases,  among  which  is  Prettyman  vs.  Walston, 
34  111.,  192,  in  which  it  was  said:  "Mrs.  W^alston  was  tenant 
for  her  life  of  the  premises,  and  appellant  her  lessee  by  as- 
signment, and  the  doctrine  is  that  it  is  the  duty  of  such 
tenant  to  pay  all  the  taxes  assessed  during  his  tenancy." 

It  appears  to  me  that  the  safe  course  for  the  protection 
of  the  municipality  is  the  simple  one  above  indicated,  in 
which  those  having  the  ninety-nine  year  interest,  and  who 
are  in  possession  and  have  the  entire  beneficial  interest  of 
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the  estate  during  the  year  for  which    the    assessment    is 
made,  should  be  named  on  the  roll  as  the  owners  thereof. 

Respectfully, 

Franklin  K.  Lane. 


Public  Improvements. — Description  of  Land  Required  Preparatory 
to  Submission  of  Bonding  Proposition  to  Electors. 

May  6,  1902. 
The  Board  of  Education. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
you,  dated  April  7th,  in  which  you  ask  if  it  will  be  absolute- 
ly necessary  to  "specify  the  exact  location,  by  metes  and 
bounds,  of  each  school  lot  which  the  Board  desires  to  pur- 
chase for  the  erection  of  new  school  buildiuj^s,  which  are 
to  be  constructed  from  the  sale  of  school  bonds  and  voted 
for  by  the  electors  of  the  city,"  and  you  continue  saying, 
''it  will  be  almost  impossible  to  select  at  present  the  exact 
location  of  school  lots  upon  which  the  Board  of  Education 
will  not  require  school  buildings  to  be  erected  for  three  or 
four  years  hence." 

I  beg  to  call  your  attention  to  the  first  sentence  of  Sec- 
tion 29,  Chapter  XVI,  which  provides  that  ''when  the  Su- 
pervisors shall  determine  that  the  public  interest  requires 
the  construction  or  acquisition  of  any  permanent  municipal 
building  or  improvement,  the  cost  of  which,  in  addition  to 
the  other  expenses  of  the  city  and  county,  will  exceed  the 
income  and  revenue  provided  for  the  city  and  county  for 
any  one  year,"  they  must  submit  a  bonding  proposition  to 
the  electors. 

This  provision  evidently  does  not  contemplate  the  hold- 
ing of  a  bond  election  until  the  necessity  for  the  public 
building  or  improvement  has  become  manifest.  It  is  not, 
therefore,  proper  to  present  to  the  people  propositions  for 
future  improvements  which  the  public  interest  does  not  now 
require.    If,  however,  an  improvement  is  now  necessary,  but 
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it  is  not  now  possible  definitely  to  ascertain  what  property 
will  be  available  when  bonds  may  be  issued  for  the  purpose 
of  such  improvement,  I  would  not  think  it  necessary  to  de- 
scribe definitely  the  piece  of  property  which  the  Board  de- 
sires to  obtain.  It  may  well  be  that  at  the  time  when  the 
bonds  are  issued  improvements  will  have  been  made  upon 
such  property  which  would  make  it  entirely  impracticable 
for  school  purposes,  or  of  a  value  far  exceeding  the  amount 
of  bonds  issued  for  such  purposes.  As  you  can  see  by  the 
provision  quoted,  the  Charter  is  altogether  too  vague  to 
permit  of  any  absolute  determination  of  such  a  question  as 
that  which  you  present,  and  I  can  but  advise  you  that  wher- 
ever it  is  possible  to  make  your  selection  definite,  you 
should  do  so,  leaving  as  narrow  a  margin  for  conjecture  or 
dispute  as  may  be  necessitated  by  the  conditions  present. 

Respectfully, 

Franklin   K.  Lane. 


Bond  Elections. — Public  Improvements. — Whether  One  or  More 
Bonding  Propositions  May  Be  Submitted  to  Electors  at  Same 
Special   Election. — Limitations   on  Power   to   Purchase   Land. 

May  7,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  A  series  of  questions  propounded  in  Reso- 
lution No.  2073  is  herein  considered. 

"1st.  In  the  proposition  of  buying  land  for  a  school 
house  in  excess  of  fifty  thousand  dollars  in  value,  to  advise 
the  Board  what  effect  has  Section  21  of  Chapter  I,  Article 
II,  of  the  Charter." 

The  section  referred  to  provides  that  "every  ordinance  in- 
volving .  .  .  the  purchase  of  land  of  more  than  fifty 
thousand  dollars  in  value,  must  be  submitted  to  the  vote  of 
the  electors  of  the  city  and  county  at  the  election  next  en- 
suing after  the  adoption  of  such  ordinance."    If  it  is  now 
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proposed  that  the  city  purchase  land  of  more  than  fifty 
thousand  dollars  in  value,  it  appears  to  be  the  plain  intend- 
ment of  this  provision  that  such  question  of  purchase  shall 
be  submitted  to  the  vote  of  the  electors.  I  have,  however, 
held,  in  an  opinion  dated  September  24th,  1901,  that  this 
provision  did  not  necessitate  two  elections  where  it  is  pro- 
posed to  purchase  such  land  by  the  issuance  of  bonds,  the 
question  of  the  acquisition  of  such  lands  and  the  issuance  of 
bonds  in  payment  therefor  being  submitted  to  the  electors 
at  one  election. 

"2d.  Whether  the  provisions  of  the  Charter  concerning  the 
acquisition  of  public  utilities,  to  the  effect  that  the  proposi- 
tion for  the  acquisition  of  only  one  utility  could  be  submit- 
ted at  such  election,  applies  to  the  acquisition  of  permanent 
municipal  buildings  or  improvements,  comprehending  under 
the  latter  designation  parks,  buildings  for  schools,  sewer 
system,  hospital  building,  etc.,  the  attention  of  the  City  At- 
torney in  this  regard  being  particularly  called  to  Section  29 
of  Article  XVI,  and  Section  7  of  Article  XII." 

The  two  sections  of  the  Charter  referred  to  read  as  fol- 
lows: 

"Sec.  29.  When  the  Supervisors  shall  determine  that  the 
public  interest  requires  the  construction  or  acquisition  of 
any  permanent  municipal  building  or  improvement,  the  cost 
of  which  in  addition  to  the  other  expenses  of  the  city  and 
county  will  exceed  the  income  and  revenue  provided  for  the 
city  and  county  for  any  one  year,  they  must  by  ordinance 
passed  by  the  affirmative  vote  of  not  less  than  fourteen 
members  of  the  Board,  submit  a  proposition  to  incur  a  bond- 
ed indebtedness  for  such  purpose  to  the  electors  of  the  city 
and  county  at  a  special  election  to  be  held  for  that  purpose 
only.  All  the  provisions  of  this  Charter  providing  for  the 
acquisition  of  public  utilities,  so  far  as  the  same  are  appli- 
cable, shall  apply  to  the  manner  of  submitting  such  propo- 
sition to  the  electors,  to  the  limitations  of  said  bonded  in- 
debtedness, to  the  issuance  and  character  of  the  same,  and 
to  the  time  when  and  the  kind  of  money  in  which  said  bond- 
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ed  indebtedness  shall  be  payable.  The  proceeds  of  the  sales 
of  such  bonds  shall  be  paid  into  the  treasury  to  the  credit 
of  the  I'ublic  Building  Fund." 

"Hec.  7.  At  the  next  regular  meeting  of  the  Supervisors 
after  the  publication  of  the  ordinance  declaring  said  de- 
termination as  above  set  forth,  or  at  an  adjourned  meeting 
thereof,  or  not  less  than  two  weeks  nor  more  than  four 
weeks  after  the  electors  by  vote  shall  have  determined  to 
acquire  any  public  utility,  the  Supervisors  by  ordinance 
shall  call  a  special  election,  at  which  shall  be  submitted  to 
the  electors  the  proimsition  of  acquiring  such  i*ublic  utility, 
and  of  incurring  a  debt  for  the  acquisition  of  the  same  as 
set  forth  in  such  ordinance.  No  (juestion  «>lh(*r  than  i\u-  ac- 
quisition of  such  utility  and  the  incurring  of  the  indebted- 
ness therefor  shall  be  submitted  at  such  election." 

The  provision  last  quoted,  together  with  the  context  (see 
Sections  G,  S  and  U),  was  intended,  it  appears  to  me,  to  se- 
cure one  result,  viz.,  the  submission  of  but  one  public  utili- 
ty proposition  at  a  time  to  the  people,  although  in  Section 
2  there  is  language  used  which  would  indicate  the  possibil- 
ity of  more  than  one  proposition  being  submitted.  If,  there- 
fore, we  regard  the  number  of  propositions  which  may  be 
submitted  at  one  election  as  a  matter  within  the  language 
of  Section  29,  wherein  it  is  said  that  the  provisions  of  the 
Charter  providing  for  the  acquisition  of  public  utilities 
''shall  apply  to  the  manner  of  submitting  such  proposition 
(for  the  acquisition  of  any  public  improvement)  to  the  elec- 
tors," it  would  follow  that  but  one  public  improvement 
bonding  proposition  could  be  submitted  at  one  election. 
But  we  may  disregard  this  provision  as  to  public  utilities 
and  still  find  ourselves  undetermined  as  to  what  procedure 
is  required  by  the  indefinite  language  of  Section  29  itself. 

When  the  Supervisors  shall  determine  upon  the  acquisi- 
tion of  "any  permanent  municipal  building  or  improve- 
ment," they  shall  submit  to  the  electors  a  proposition  to  in- 
cur a  bonded  indebtedness  "for  such  purpose,"  at  a  ''special 
election  to  be  held  for  that  purpose  only."    This  is  the  first 
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sentence  of  Section  29,  eliminating  detail.     The  only  pur- 
pose for  which  the  special  election  is  to  be  called  is  the  sub- 
mission to  the  electors  of  a  "proposition"  to  incur  a  bonded 
indebtedness  for  the  purpose  of  acquiring  "any"  public  "im- 
provement" which  the  Supervisors  may    deem    necessary. 
Does  the  word  "any"  mean  as  many  public  improvements 
as  they  may  deem  necessary?     Are  the     words    "improve- 
ment" and  "proposition"  to  be  read  as  if    in    the    plural? 
When  it  is  said  that  the  election  shall  bo  called  for  the  sub- 
mission of  a  bonding  proposition  for  the  acquisition  of  any 
public  improvement,  and  such  special  election  shall  be  held 
*'for  that  purj)ose  only,"  does  it  mean  that  the  si)ecial  elec- 
tion shall  be  held  for  the  submission  of  as  many  bonding 
propositions  as  the  Supervisors  may  see  fit  and  "for  such 
j)urpose  only,"  or  that  the  one  purpose  for  which  such  elec- 
tion shall  be  held  shall  be  the  submission  of  a  bonding  pro- 
jKisition  for  any  one  public  improvement  proposition?  These 
questions  suggest  the  variety  of  interpretations  which  may 
be  given  to  so  loosely  drawn  a  law,  and  in  the  end  the  in- 
terpretation given   will  dejtend   chiefly   uj)on   the  interpre- 
ter's own  feeling  and  the  bent  or  character  of    his    mind. 
One  member  of  your  Board,  or  one  judge  upon  the  bench, 
could  houestly  hold  for    one    interpretation  with  perhaps 
quite  as  good  reason  to  support  him  as  another  could  have 
who  held  foi-  a  contrary  construction.     T  have  been  inclined 
to  think,  following  the  practice  under  the  Public  Improve- 
ments Act  and  the  decisions  thereunder,  that  several  bond- 
ing propositions  could  be  submitted  at  the  same  election. 
But  the  more  careful  the  analysis  I  have  made  of  the  many 
Charter  provisions  to  be  considered,  and  especially  of  the 
language  of  Section  29,  the  more  doubtful  I  am  as  to  the 
soundness  of  such  position.    Perhaps  the  ultimate  question 
is,  what  definition  should  be  given  to  the  words  "any  im- 
provement," and  I  have  searched  in  much  hope  of  authority 
that  would  justify  the  conclusion  that  these  words  could 
be  given  a  sufficiently  broad  meaning  to  bring  all  proposi- 
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tions  before  the  electors  at  the  same  election.    But  in  this 
search  I  have  met  with  no  success. 

The  one  case  in  California  which  is  most  nearly  in  point 
is  that  of  Boorman  vs.  Santa  Barbara,  G5  Cal.,  313,  and  there- 
in the  narrowest  construction  possible  is  given  to  the  word 
"any."  The  Act  of  March  2Gth,  1878,  authorized  the  Mayor 
and  Common  Council  of  Santa  Barbara  to  open  "any 
street,"  and  to  appoint  Commissioners  to  assess  benefits 
and  damages  to  be  caused  by  said  "improvements."  The 
court  held  that  the  act  authorized  the  council  to  lay  out 
''any  one  street,"  saying  further:  "The  act  does  not  contem- 
plate the  presentation  in  one  petition  of  a  prayer  or  demand 
for  the  improvement  of  more  than  one  street,  nor  empower 
the  council  to  open  ...  a  great  number  of  streets  in 
one  proceeding.  Such  is  net  the  ordinary  meaning  of  the 
language  of  the  act,  and  a  construction  which  would  give 
legality  to  proceeedings  like  those  reviewed  by  the  Supe- 
rior Court  herein  would  lead  to  complications  well  illus- 
trated by  the  history  of  the  present  case." 

To  precisely  the  same  point  may  be  cited  the  cases  of  Ar- 
nold vs.  Cambridge,  lOG  Mass.,  352,  and  Weckler  vs.  Chicago, 
61  111.,  142.  In  the  latter  case  the  statute  read,  that  when- 
ever the  Board  of  Public  Works  shall  recommend  the  open- 
ing of  "any  street,"  they  shall  furnish  a  plan  of  the  contem- 
plated "improvement."  The  court  lays  great  stress  upon 
the  word  improvement  being  in  the  singular,  and  says:  "It 
is  very  obvious  that  the  Charter  does  not  contemplate  the 
joining  of  several  streets  or  alleys  in  one  proceeding  to  open 
or  widen." 

In  these  cases  we  find  a  construction  given  to  the  words 
"any"  and  "improvement"  which  would,  if  followed,  limit 
the  electors  to  passing  on  the  erection  or  acquisition  of  but 
one  building  or  improvement  at  one  election.  These,  how- 
ever, are  street  assessment  cases,  in  which  damages  and 
benefits  are  assessed,  and  a  stricter  construction  of  such 
statutes  is  required  than  is  otherwise  usually  given  to  the 
great  bulk  of  the  laws,  because  the  property  owner  within 
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the  district  affected  is  largely  at  the  mercy  of  the  munici- 
pal authorities.  However,  in  the  case  of  Bryan  vs.  City  of 
Lincoln,  the  Supreme  Court  of  Nebraska  has  said:  "It  is 
but  right  and  just  that  the  provisions  of  the  law  regulating 
the  procedure  in  the  preliminaries  or  precedent  conditions 
to  be  fulfilled  in  the  issuance  of  bonds  should  be  the  sub- 
ject of  fairly  strict  construction,  and,  if  a  doubt  arises  or 
is  entertained  in  any  particular,  it  should  be  resolved  in 
the  interest  of  regularity  and  fullness  of  compliance  with 
such  requirements,"  (50  Xeb.,  ()2().) 

Three  courses  are  open  in  submitting  public  improvement 
propositions  to  the  electors:  First.  The  submission  of  a 
proposition  for  each  separate  improvement,  of  whatever 
nature,  at  a  separate  special  election.  This  is  the  only 
course,  as  I  have  shown  above,  that  would  be  entirely  safe. 
Second.  The  submission  of  all  public  improvement  propo- 
sitions at  one  election.  This  would  be  the  most  hazardous 
plan  to  follow.  Third.  The  submission  of  a  group  of  allied 
propositions  relating  to  the  same  general  subject  matter  at 
the  same  election — the  proposition  to  bond  for  school  pur- 
poses at  one  election,  for  a  sewer  system  at  another,  for  a 
system  of  parks  at  a  third,  and  for  a  hospital  at  a  fourth. 
This  would  appear  to  be  an  entirely  reasonable  manner  of 
submitting  such  propositions,  especially  when,  as  is  propos- 
ed, each  one  of  the  improvements  is  placed  distinctly  and 
separately  upon  the  ballot,  giving  the  electors  the  fullest 
possible  opportunity  to  vote  for  or  against  each  proposed 
improvement.  Such  a  grouping  would  not  be  permissible 
under  the  strict  construction  considered  above,  and  there- 
fore I  cannot  advise  that  it  would  be  altogether  a  safe  plan; 
but  the  courts  would  doubtless  hesitate  to  hold  invalid 
elections  so  held,  where  everything  practicable  had  been 
done  to  give  the  electors  a  full  opportunity  to  declare  their 
will  and  a  bona  fide  attempt  had  manifestly  been  made  to 
keep  within  the  spirit  of  the  Charter. 

"Third.  Whether  in  the  opinion  of  the  City  Attorney  sev- 
eral special  elections  for  the  acquisition  of  public  utilities 
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or  public  improvement  propositions  could  be  held  on  the 
same  day?" 

I  have  found  no  authority  so  holding,  and  it  does  not 
seem  to  me  consonant  with  the  intendment  of  the  Charter 
provisions  herein  considered.  I  cannot  conceive  what  ben- 
efit would  be  derived  by  having  separate  elections,  with 
separate  officers,  ballots  and  ballot  boxes,  and  without  such 
complete  separation  of  elections  it  could  hardly  be  main- 
tained that  such  election  was  held  "for  such  (bonding  propo- 
sition) purpose  only." 

Respectfully. 

Franklin   K.   Lane. 


Salaries. — Board  of  Supervisors  Without  Power  to  Increase  Com- 
pensation Fixed  by  Charter — Overtime. 

May  19,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  In  answer  to  your  inquiry  whether  the 
Board  of  Supervisors  has  power  to  increase  the  salaries 
fixed  by  the  Charter  for  the  deputies  or  employees  in  coun- 
ty offices,  I  beg  to  advise  that  the  Charter  gives  no  such 
power  to  the  Board.  A  salary  fixed  by  the  organic  law  of 
the  municipality — the  Charter — cannot  be  changed  by  the 
legislative  act  of  a  municipal  body.  There  is  no  provision 
of  the  Charter  under  which  any  payment  can  be  allowed 
to  a  salaried  officer  for  overtime. 

Respectfully, 

Franklin  K.  Lane. 
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Improvements  on  School  Lots. — Question  of  Fixtures  to  be 
Determined  by  Nature  of  Improvements  and  Attachment  to 
Realty. 

May  22,  1902. 
The  Board  of  Education. 

Gentlemen:  1  am  in  receipt  of  your  communication  re- 
questing an  opinion  upon  the  question  whether  the  improve- 
ments placed  upon  school  lots  fronting  upon  York  and 
Hampshire  streets  have  become  fixtures  belonging  to  the 
city  and  county,  or  whether  they  may  be  removed  by  the 
tenants  who  have  placed  them  there.  These  improvements 
are  described  by  you  as  "shanties  placed  upon  two-inch 
planks  or  mudsills,  resting  upon  the  surface  of  the  earth 
and  removable  without  disturbing  the  soil." 

"When  a  person  affixes  his  property  to  the  land  of  an- 
other, without  an  agreement  permiting  him  to  remove  it, 
the  thing  affixed,  except  as  provided  in  section  ten  hundred 
and  nineteen,  belongs  to  the  owner  of  the  land,  unless  he 
chooses  to  require  the  former  to  remove  it."  (Section  1013, 
Civil  Code.)  Section  lOlD  says:  "A  tenant  may  remove 
from  the  demised  premises,  any  time  during  the  continu- 
ance of  his  term,  anything  affixed  thereto  for  the  purpose 
of  trade,  manufacture,  ornament  or  domestic  use,  if  the 
removal  can  be  ellected  without  injury  to  the  premises,  un- 
less the  thing  has,  by  the  manner  in  which  it  has  been  affix- 
ed, become  an  integral  part  of  the  premises." 

The  definition  of  real  or  immovable  property  includes 
"that  which  is  affixed  to  land."  (Sec.  658,  C.  C.)  ''A  thing 
is  deemed  to  be  affixed  to  land  when  it  is  attached  to  it  by 
roots,  as  in  the  case  of  trees,  vines  or  shrubs;  or  embedded 
in  it,  as  in  the  case  of  walls;  or  permanently  resting  upon 
it,  as  in  the  case  of  buildings."    (Id.,  Sec.  660.) 

The  Supreme  Court  has  said,  in  Miller  vs.  Waddingham, 
91  Cal.,  379,  ''Section  CGO  declares  that  'a  thing  is  deemed  to 
be  affixed  to  land  when  it  is  permanently  resting  upon  it, 
as  in  the  case  of  buildings';  but  it  still  requires  evidence  to 
determine  what  is  'permanently  resting'  upon  land."    And 
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in  this  case  the  court  held  that  houses  of  the  value  of 
$4,000.00  which  had  been  built  upon  land  were  not  fixtures 
and  could  be  removed  by  the  tenant.  "The  houses  were 
built  upon  redwood  mud-sills  of  two-inch  by  six-inch  timber 
resting  upon  the  soil,  and  the  soil  was  not  disturbed  in 
building  or  removing  the  houses."  .  .  .  ^'Whether  in 
any  case  buildings  that  are  placed  upon  land  are  fixtures, 
is  a  question  of  fact,  to  be  determined  upon  the  evidence  of 
that  particular  case.  The  mere  erection  of  a  building  upon 
land  does  not  make  it  a  fixture." 

In  Pennybecker  vs.  McDougal,  48  Cal.,  ICO,  it  was  held 
that  a  cabin  was  not  a  part  of  the  realty.  "It  was  set  upon 
blocks  resting  upon  the  surface  of  the  ground,  not  attached 
to  the  soil,  and  removable  without  disturbing  the  ground, 
in  any  way.  Not  being  annexed  to  the  soil  it  was  not  a  part 
of  the  realty,  and  the  plaintiff  had  no  title  to  it."  See 
also,  Sands  vs.  Pfeiffer,  10  Cal.,  258;  Tyler  vs.  Decker, 
10  Cal.,  4.35;  Macdouough  vs.  Starbird,  105  Cal.,  15.  In  the 
latter  case  it  is  held  that  an  office  building  erected  by  a  ten- 
ant of  a  lumber  yard  and  resting  upon  mud-sills  placed  upon 
the  surface  of  the  ground  is  a  trade  fixture  which,  under 
Section  1019  of  the  Civil  Code,  the  tenant  has  a  right  to  re- 
move at  any  time  during  the  continuance  of  the  term. 

There  is  no  evidence  in  the  leases  of  these  school  lots 
made  by  the  Board  of  Education  that  such  improvements 
as  might  be  put  upon  the  land  should  become  the  property 
of  the  Board  of  Education,  and  under  the  cases  above  cited 
I  believe  the  courts  would  hold  that  improvements  of  the 
character  placed  upon  these  lots  were  not  so  affixed  to  the 
soil  as  to  become  an  integral  part  thereof,  the  character  of 
their  construction  and  attachment  to  the  land  bearing  evi- 
dence that  there  was  no  intention  to  make  them  a  part  of 
the  realty. 

Respectfully, 

Franklin   K.   Lane. 
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Lincoln  School  Property — Power  of  Board  of  Supervisors  to 
Transfer  Same  from  Board  of  Education  to  Board  of  Library 
Trustees — History  of  Title. 

June  3,  1902. 

The  Board  of  Supervisors. 

Gentlemen:  An  opinion  is  requested  "as  to  whether  or 
not  the  Board  of  Supervisors  has  the  power  to  transfer  the 
Lincoln  School  property  from  the  School  Department  to  the 
Board  of  Trustees  of  the  Public  Library." 

No  complete  abstract  of  the  title  to  this  property  is  be- 
fore me,  but  I  have  been  furnished  with  data  sufficient,  I 
think,  as  to  the  title  to  this  property,  to  dispose  of  the 
question  here  involved.  The  question  raised  involves  the 
construction  of  Section  7,  Chapter  VII,  Article  VII  of 
the  Charter,  which  reads  as  follows:  "The  Supervisors 
shall  have  power  to  appropriate  and  authorize  the  use, 
either  in  whole  or  in  part,  of  any  real  estate  belonging  to 
the  city  and  county,  for  the  purpose  of  erecting  and  main- 
taining a  building  or  buildings  thereon  to  be  ust^d  for  the 
library  and  reading  rooms,  or  branches  thereof,  and  may 
api)ropriate  the  whole  or  any  portion  of  any  public  building 
belonging  to  the  city  and  county  for  such  use." 

It  will  be  observed  that  this  section  refers  only  to  real 
estate  ''belonging  to  the  city  and  county,"  and  our  inquiry 
may  be  confined  to  the  question  whether  the  Lincoln  School 
property  belongs  to  the  city  and  county,  within  the  mean- 
ing of  this  provision  of  the  Charter.  Generally  speaking, 
there  are  two  classes  of  property  in  which  the  City  and 
County  of  San  Francisco  is  interested: 

1.  Property  which  the  municipality  has  acquired  by 
gift  or  purchase,  and  to  which  is  attached  no  condition  or 
express  trust.  Such  property  is,  perhaps,  the  only  kind 
which  can  be  said  to  be  fully  within  the  expression,  prop- 
erty "belonging  to  the  cit}"  and  county."  As  to  this  class  of 
property  there  is  attached  only  the  implied  trust  that  it 
shall  be  used  for  the  benefit  of  the  municipal  corporation. 


712 


In  other  respects  it  is  subject  only  to  the  wish  of  the 
corporation  as  controlled  by  law.  And  as  to  this  class 
of  real  estate  there  can  be  little  question  but  that  under 
this  section  of  the  Charter  it  could  be  devoted  to  the  use 
of  public  library  buildings.  But  the  title  to  the  Lincoln 
School  lot  was  not  obtained  in  this  niannor,  and  the  ])rop- 
erty  does  not  belong  to  this  class. 

2.  The  second  of  the  two  classes  into  which  the  property 
in  which  the  city  is  interested  may  be  divided,  consists  of 
property  held  in  trust  for  specitic  purposes,  and  whiih  the 
city  accjniu'd  in  such  manner  as  to  preclude  the  idea  of 
ownership  or  control  except  in  connection  with  such  ex- 
press trust.  The  great  bulk  of  such  piop^Mty  is  what  is 
known  as  the  pueblo  lands  of  San  Francisc«».  Their  title 
was  founded  upon  the  claim  of  the  pueblo  of  Yerba  Buena, 
the  predecessor  of  San  Francisco,  to  a  grant  by  the  Mexican 
Government,  covering  the  major  portion  of  what  is  now  the 
site  of  this  city  and  county.  But  the  actual  title  to  these 
pueblo  lands  came  through  the  United  States  Government^ 
which  succeeded  the  Mexican  Government,  and  the  char- 
acter of  such  title  is  fixed  by  the  grants  made  by  our 
Federal  Government,  and  chiefly  by  the  Congressional  Acts 
of  July  1,  18()4,  and  of  March  S.  ISGH.  It  is  not  here  neces- 
sary to  discuss  this  title  in  detail,  or  to  inquire  what  degree 
of  control  the  State  Legislature  may  exercise  regarding  the 
municipal  use  thereof.  It  is  sufficient  to  say  that  both 
State  and  Federal  Courts  have  repeatedly  held  that  as  to 
this  class  of  property  there  is  no  absolute  ownership  in  the 
city  and  county,  and  that  it  cannot  be  divorced  from  the 
trusts  upon  which  it  is  held,  although  the  legal  title  to 
nearly  all  of  the  pueblo  land  which  was  devoted  to  a  public 
use  is  in  the  city  and  county. 

The  Lincoln  School  property  was  part  of  the  land  granted 
by  the  United  States  to  this  municipality  "for  the  uses  and 
purposes  specified  in  the  ordinances  of  said  city,  ratified 
by  an  act  of  the  legislature  of  said  state,  approved  on 
the  11th  of  March,  1858,"  etc.     (See  act  of  Congress,  ap- 
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proved  July  1,  1S64.)  The  act  of  the  State  Legislature 
therein  referred  to  aud  made  the  basis  of  said  grant  is  the 
one  which  confirms  what  are  now  known  as  the  Van  Xess 
ordinances.  By  these  ordinances  two  classes  of  real  prop- 
erty were  designated  as  reserved  to  the  city  for  public  pur- 
poses, viz:  Ist.  The  lands  which  were  to  be  selected  by  the 
Van  Xess  Commissioners,  and  which  were  designated  on 
what  is  known  as  the  Van  Ness  Map,  all  of  which  lauds 
were  west  of  Larkin  street  and  southwest  of  Johnson  or 
Ninth  street.  2nd.  All  lots  which  at  the  time  of  the  ordi- 
nance were  occupied  by,  or  had  been  already  set  apart  "for 
public  squares,  streets,  and  sites  for  school  houses,  city  hall, 
and  other  buildings  belonging  to  the  corporation,"  etc.  To 
this  latter  class  the  Lincoln  School  properly  belonged.  It 
had  been  set  apart  for  school  purposes  prior  to  the  passage 
of  the  Van  Ness  ordinance,  and  as  to  it  the  Van  Ness 
ordinance  was  intended  to  confirm  its  title  for  such  public 
purpose.  It  will  be  noted  that  the  Federal  grant  adopts 
the  identical  language  used  in  the  ordinance  as  indicating 
the  trusts  upon  which  the  grant  is  made,  for  the  ordinance 
is  embodied  in  and  ratified  by  the  State  Act  of  1858, 
and  is  the  ordinance  referred  to  in  the  Federal  grant 
mentioned. 

If  the  title  to  the  Lincoln  School  property  were  now  in 
the  city  and  county  the  question  would  then  be  whether, 
under  the  circumstances  and  impressed  with  this  trust,  it 
could  be  said  to  be  property  hehnfjing  to  the  municipality, 
within  the  intent  of  the  Charter.  But  the  title  to  the 
Lincoln  School  property — even  the  bare  legal  title — is  not 
now  in  this  municipality.  Through  the  Commissioners  of 
the  Funded  Debt  it  was  transferred  by  deed  from  the  city 
and  county  to  the  Board  of  Education,  under  express  au- 
thority of  the  State  Legislature.  (Stats.  18.18,  p.  .'^41.1 
Under  that  act  the  Board  of  Education  acquired  the  legal 
title  for  the  use  and  benefit  of  the  School  Department,  and 
also  acquired  the  sole  right  to  sue  for  and  defend 
the  title  to  such  property  in  the  courts.    By  Section  1  the 
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Board  of  Education  of  the  City  and  County  of  San  Fran- 
cisco, and  their  successors  in  office,  were  constituted  trus- 
tees, with  full  power  to  hold  in  fee,  in  trust  for  said  city 
and  county,  any  and  all  real  property  that  may  have  been 
acquired,  or  that  might  thereafter  be  acijuired,  for  the  use 
and  benefit  of  the  School  Department  of  said  city  and 
county.  Ky  section  H  of  said  act  the  Commissioners  of  the 
Funded  Debt  of  the  City  and  County  of  Sau  Francisco  were 
authorized,  empowered  and  recjuired  to  make,  execute  and 
deliver  to  the  said  Hoard  of  Education,  trustees  as  afore- 
said, and  in  trust,  as  thereinbefore  provided,  jrood  and  valid 
deeds  and  conveyances  of  all  (he  ritjhl,  title,  and  interest  of 
the  city,  or  City  and  County  of  San  Francisco,  and  of  the 
said  Fund  Commissioners  in  and  to  all  the  lots  lieretofore 
set  apart  and  giaiilcd  by  said  Commissioners  for  said  city, 
to  and  for  the  us«'  of  public  scho<»Is  in  said  city  and 
county.  It  appears,  atcordingly.  that  the  deed  authorized 
and  required  by  said  act  was  made  for  the  Lincoln  School 
property.  (Municipal  Reports,  1859(10,  p.  71,  and  Municipal 
Reports  1861-02,  p.  208.)  - 

The  validity  of  this  Act  of  IS."..*^  was  ujtheld  in  the  case 
of  Board  of  Education  vs.  Fowler,  1!)  Cal.,  11,  wherein  it  is 
said  that  "this  deed  of  the  Commissioners  (to  the  Board  of 
Education)  passed  whatever  interest  the  city  possessed  in 
the  premises."  And  in  the  case  of  Board  of  P^ducation  vs. 
Martin,  92  Cab,  209.  it  is  held  that  because  of  this  act  of  the 
legislature,  a  judgment  obtained  by  a  third  person  against 
the  City  and  County  of  San  Francisco,  covering  a  school 
lot  there  in  question,  did  not  operate,  by  estoppel  or  other- 
wise, to  place  the  title  in  such  third  person  as  against  the 
Board  of  Education,  and  that  such  judgment  against  the 
city  and  county  did  not  operate  as  a  bar  to  a  judgment  in 
favor  of  the  Board  of  Education  for  the  same  land.  The 
transfer  by  the  city  to  the  Board  of  Education  does  not 
appear  to  have  been  in  violation  of  the  trust  originally 
imposed  upon  it  regarding  this  property,  but  was  made  for 
the  purpose  of  more  fully  carrying  out  that  trust,  by  plar- 
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ing  the  legal  title  in  the  hands  of  a  board  whose  sole 
concern  was  the  care  and  conduct  of  the  public  schools.  It 
would  appear,  therefore,  that  every  lawful  endeavor  pos- 
sible was  made  by  the  city  and  county,  under  legislative 
sanction,  to  devote  this  property  exclusively  to  school 
purposes. 

Assuming  that  the  legislature  has  power  to  change  the 
character  of  the  public  use  to  which  pueblo  property  may  be 
put,  and  also  assuming  that  the  legislature  may  properly 
exercise  such  power  by  means  of  a  freeholders'  charter, 
and  further  assuming  that  the  authority  may  be  vested  in 
a  Board  of  Supervisors  to  determine  when  such  public  use 
shall  be  changed,  we  reach  the  question  heroin  considered, 
namely:  Is  property,  the  legal  title  to  which  is  in  the 
Board  of  Education,  the  beneficial  title  to  which  is  in  the 
public,  and  in  which,  as  is  said  in  Martin  vs.  Board  of 
Education,  supra,  the  municipality  as  a  corporation  has  no 
proprietary  interest — is  such  land  property  belonrjing  to  the 
city  and  county?  Giving  its  ordinary  and  customary 
meaning  to  the  word  "belonging,"  it  certainly  would 
seem  that  such  property  does  not  belong  to  the 
municipality,  and  in  the  absence  of  judicial  definition  of 
the  phrase  "real  estate  belonging  to  the  city  and  roinity." 
I  cannot  reach  the  conclusion  that  the  Charter  refers  to 
property  in  the  legal  position  of  the  Lincoln  School  lot. 

Respectfully, 

Franklin  K.  Lane, 

City  Attorney, 
By  George    W.  Lane. 
Assistant  City  Attorney. 
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Public  Utilities — Limitations  Fixed  by  Provisions  of  Civil  Code  Up- 
on the  Use  of  the  Streets  for  Street  Railroad  Purposes. 

June  11,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  By  Resolution  No.  2159  the  following  ques- 
tion has  been  presented:  "Over  how  many  blocks  may 
the  city  and  county  operate  a  municipal  railroad  on  a  street 
or  streets  on  which  a  franchise  for  a  railroad  now  exists, 
or  on  which  a  railroad  is  being  operated?" 

The  Civil  Code  (Section  499)  reads  thus:  "Two  lines  of 
street  railway  operated  under  different  managements  may 
be  permitted  to  use  the  same  street,  each  paying  an  equal 
portion  for  the  construction  of  the  tracks  and  appurte- 
nances used  by  said  railways  jointly;  but  in  no  case  must 
two  lines  of  street  railway,  operated  under  different  man- 
agements, occupy  and  use  the  same  street  or  tracks  for  a 
distance  of  more  than  five  blocks  consecutively." 

The  city  is  thus  limited  to  five  consecutive  blocks  upon 
any  street  over  which  a  street  railroad  is  now  operated. 
There  is  nothing  in  the  Charter  which  conflicts  with  this 
provision  of  the  Code,  or  which  assumes  to  give  the  city 
any  more  extended  rights  in  this  regard. 

You  have  referred  me  to  Subdivision  27  of  Section  1, 
Chapter  II,  Article  II,  which  deals  with  the  power  of  the 
■Board  of  Supervisors  to  regulate  street  railroads,  and  con- 
tains a  provision  authorizing  the  Board  "to  compel  the 
owners  of  two  or  more  of  such  roads  using  the  same  street 
for  any  distance  exceeding  ten  blocks,  to  use  the  same 
tracks."  This  provision  manifestly  does  not  give  the  right 
to  operate  two  lines  of  street  railroad  upon  a  street  for 
ten  blocks.  It  simply  empowers  the  Supervisors,  in  case 
the  same  street  happens  to  be  occupied  by  two  railroads 
— ^for  a  distance  not  exceeding  ten  blocks — to  compel  them 
to  use  the  same  tracks.     The  Charter  does  not  attempt  to 
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limit  the  distance  or  the  number  of  blocks  which  may  be 
occupied  by  two  or  more  street  railroads.  The  limitacion 
in  this  latter  regard  is  imposed  by  the  section  of  the  Civil 
Code  which  I  have  quoted  above. 

My  answer  to  your  question  is  that  the  city  and  county 
may  operate  a  street  railroad  on  a  street  on  which  a  fran- 
chise for  a  street  railroad  now  exists  for  any  total  distance 
desired,  but  not  for  more  than  five  blocks  consecutively. 

The  following  provision  is  found  in  the  franchise  granted 
to  the  Market  Street  Kailway  Company  on  {September 
15th,  1879:  "It  shall  be  lawful  for  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  to  grant  to  one 
other  corporation,  and  no  more,  the  right  to  use  either  of 
the  aforesaid  streets  for  a  distance  of  live  blocks  and  no 
more."  The  same  provision  is  found  in  the  franchise 
granted  to  the  Sutter  Street  Railway  Company  on  Novem- 
ber 3rd,  1879.  I  am  also  informed  that  in  the  transfer  from 
the  Sutter  Street  Railway  Company  to  the  United  Rail- 
roads Company,  that  portion  of  the  franchise,  right  of  way, 
etc.,  running  from  the  ferry  up  Market  street  to  Sutter  was 
not  conveyed,  leaving  two  corporations  still  on  that  part 
of  Market  street. 

It  has  been  suggested  that  by  reason  of  the  clause  in 
the  franchise  just  recited,  the  municipality  is  prevented 
from  using  the  streets  concerned  for  any  distance  whatever. 
I  do  not  think  such  position  can  properly  be  sustained.  It 
can  hardly  be  conceived  that  such  a  thing  was  in  the 
minds  of  the  parties  at  the  time,  nor  does  the  language 
itself  necessarily  convey  such  meaning.  The  use  of  the 
street  by  the  municipality  itself,  is  not  making  a  "grant 
to  one  other  corporation,"  or  making  a  grant  to  any  one. 
The  city  is  warranted  in  claiming  the  right  to  proceed  for 
five  blocks  continuously  upon  each  and  all  of  the  streets 
concerned  in  the  franchises  mentioned.  Of  course  this 
claim  may  be  contested,  and  the  present  Geary  street  road 
could  be  operated  without  asserting  it.  In  case,  however, 
the  city's  claim  in  this  regard  is  asserted  and  used,  prac- 
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tical  wisdom  suggests  that  such  separation  or  other  ar- 
rangement be  adopted  as  will  protect  the  city  in  the  en- 
'joyment  of  the  Geary  street  road  proper,  even  if  our  claim 
for  additions  should  be  determined  by  the  courts  to  be 
invalid.  That  is  to  say,  that  inasmuch  as  the  Geary  street 
road  could  be  operated  without  extensions,  care  should 
be  taken  so  that  the  possible  loss  of  the  extension  may 
not  carry  with  it  the  whole  road. 

Respectfully, 

Franklin  K.  Lane, 

City  Attorney, 
By  George    W.  Lane. 
Assistant  City  Attorney. 


Publication — Resolutions  Awarding  Contracts  Need  Not  be  Pub- 
lished Under  Charter  Provision  Requiring  Publication  of  Reso- 
lutions Providing  for  the  Expenditure  of  Public  Money. 

June  13,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  Resolution  No.  2688  requests  my  opinion  as 
to  ''whether  or  not  it  is  necessary  to  publish  in  the  manner 
prescribed  in  Section  13,  Chapter  I,  Article  II  of  the 
Charter,  resolutions  awarding  contracts  for  supplies,  said 
contracts  being  made  in  pursuance  of  the  provisions  of 
Chapter  III  of  Article  II  of  the  Charter,  or  whether  said 
resolutions  can  be  adopted  forthwith  by  the  Supervisors. 
Also,  in  case  it  is  necessary  to  publish  certain  resolutions 
of  award  and  not  to  publish  others,  to  specify  those  which 
shall  be  published  and  those  which  it  is  unnecessary  to 
publish." 

The  contracts  referred  to  are  made  under  Chapter  III, 
with  the  lowest  bidder,  and  only  after  publication  for  ten 
days.  The  bids  are  opened  by  the  Board  in  the  presence  of 
all  bidders  who  attend,  and  the  bidders  may  inspect  the 
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bids.  The  bids  which  are  lowest  and  which  conform  to 
the  requirements  are  accepted,  and  thereupon  a  contract  is 
formally  entered  into,  pursuant  to  the  terms  of  the  printed 
proposals.  Thereafter,  from  time  to  time,  the  city  orders 
such  of  the  supplies  as  it  finds  to  be  necessary,  which  are 
then  furnished  at  the  prices  stated  in  the  contract. 

{Section  13,  to  which  your  resolution  refers,  reads  in  part: 
"Every  bill  or  resolution  providing  for  any  specific  im- 
provement, or  the  granting  of  any  franchise  or  privilege, 
or  involving  the  lease,  appropriation  or  disposition  of 
public  property,  or  the  expenditure  of  public  money,  except 
sums  less  than  two  hundred  dollars,  or  levying  any  tax  or 
assessment,  and  every  ordinance  providing  for  the  imposi- 
tion of  a  new  duty  or  penalty,  shall,  after  its  introduction, 
be  published  in  the  official  newspaper,  with  the  ayes  and 
noes,  for  at  least  five  successive  days  (Sundays  and  legal 
holidays  excepted)  before  final  action  upon  the  same.'' 

This  section  evidently  refers  to  such  bills  or  resolutions 
as  are  the  groundwork  or  foundation  of  the  particular 
acts  therein  mentioned,  and  the  purposes  of  publication 
seem  to  be  chiefly:  (1)  To  insure  deliberate  action,  and  (2) 
to  give  notice  of  the  proposed  act  of  the  Board,  with  a 
view  to  discussion  and  comment.  And  the  kind  of  action 
referred  to  in  the  section  is  such  as  is  largely  within  the 
(Jiscretion  of  the  Board;  the  action  may  be  taken  or  not, 
as  to  the  Board  upon  full  consideration  appears  proper. 
Under  these  circumstances,  notice  by  publication  would 
seem  to  have  a  rational  foundation. 

But  in  the  instance  now  under  consideration  there  is 
no  substantial  room  for  discretion  on  the  part  of  the 
Board.  Under  the  Charter  supplies  must  be  obtained,  and 
in  the  manner  therein  specified,  and  assuming  that  the  pub^ 
lication  provided  for  in  Section  1  of  Chapter  III  has  been 
made,  and  that  the  bids  are  in  conformity  with  the  pro- 
posal, the  Board  is  compelled  to  accept  a  proper  bid,  if  it 
accepts  any,  and  the  courts  would  compel  such  action  to  be 
taken.    It  appears,  therefore,  that  the  mere  acceptance  of 
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bids  in  such  a  case  is  not  the  kind  of  action  referred  to  by 
Section  13,  and  is  not  comprehended  within  the  spirit  of 
that  provision. 

Nor  does  it  appear  that  such  action  is  within  the  letter 
of  the  section  referred  to.  The  only  clause  which  could 
possibly  be  considered  for  a  moment  as  referring  to  the 
matter  of  acceptance  of  bids  is  that  which  I  have  italicized 
above,  viz:  "involving  .  .  .  the  expenditure  of  public 
money"  The  acceptance  of  a  bid  does  not  necessarily  in- 
volve the  expenditure  of  public  money.  It  is  true  that 
if  the  contract  which  follows  the  award  be  entered  into 
and  if  supplies  are  thereafter  ordered  under  the  contract, 
public  money  must  ultimately  be  paid  therefor.  But 
if  such  indirect  and  contingent  "expenditure  of  money" 
be  referred  to  by  the  section,  then  practically  every 
resolution  and  act  of  the  Board  is  within  the  scope  of 
such  expression,  and  irrespective  of  whether  the  matter  has 
been  otherwise  fully  advertised  or  not.  Such  a  construction 
is  not  to  be  adopted  unless  plainly  necessary  under  the 
terms  of  the  provision  involved.  In  my  opinion  it  is  not 
necessary  under  the  terms  of  this  provision.  Nor  do  I  see 
any  useful  purpose  to  be  subserved  by  here  adopting  it. 
In  the  matter  of  accepting  bids  we  have  seen  that  there  is 
practically  no  discretion,  while  as  to  proceedings  prior  to 
the  acceptance  of  the  bid,  and  which  do  involve  discretion, 
there  has  been  ten  days'  publication,  as  required  by  Chapter 
III. 

The  cost  of  such  advertising  is  eventually  borne  by  the 
city,  and  the  publication  being  demanded  neither  by  the 
spirit  nor  by  the  letter  of  the  section  referred  to,  appears 
to  me  to  be  an  unnecessary  expense.  What  I  have  said 
disposes  of  the  other  questions  involved. 

Respectfully, 

Franklin  K.  Lane, 

City  Attorney, 
By  George  W.  Lane, 
Assistant  City  Attorney. 
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Public  Streets — Location  of  Lyon  Street  from  Bay  Shore  to  South- 
eastern Corner  of  the  Presidio  Reservation — Street  Does  Not 
Run  Through  the  Miranda  Grant. 

June  28,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  Resolution  No.  2646  requests  me  ''to  take 
appropriate  proceedings  to  determine  the  location  of  Ljon 
street,  and  to  cause  to  be  removed  all  obstructions  thereon, 
if  any  exist,  to  the  end  that  said  Lyon  street  may  be  ex- 
tended, as  provided  by  the  act  of  Congress  of  1876,  and  as 
accepted  by  the  City  and  County  of  San  Francisco." 

The  location  of  Lyon  street,  from  the  Bay  shore  on  the 
north  to  the  southeastern  corner  of  the  Presidio  Reserva- 
tion,  which  is  just  north  of  Pacific  Avenue,  is,  in  my 
opinion,  already  definitely  settled.  It  includes  all  land 
within  eighty  feet,  measured  at  right  angles  eastwardly 
'from  the  eastern  line  of  the  Presidio,  as  said  eastern  line 
now  exists  and  is  marked  upon  the  ground.  (See  opinion 
of  Mr.  Teller,  Secretary  of  the  Interior,  dated  August  2nd, 
1882,  Volume  1,  Decisions  of  Department  of  Interior,  p. 
193;  also  the  case  of  Wheeler  vs.  Benjamin,  et  al.,  Cal.  De- 
cisions, Vol.  23,  p.  385.) 

The  dedication  of  this  land  for  the  purposes  of  a  street 
was  made  by  an  act  of  Congress,  dated  May  9th,  1876,  and 
found  in  Vol.  19,  U.  S.  Stats.,  p.  52.  The  street  thus  dedi- 
cated traverses  a  small  Spanish  grant,  sometimes  called  the 
Miranda  grant  and  sometimes  the  Figueroa  grant.  If  I 
am  correctly  informed,  the  Miranda  grant  would  include 
nearly  300  running  feet  of  Lyon  street.  That  grant  having 
been  confirmed  by  the  Board  of  Land  Commissioners,  and  a 
patent  from  the  United  States  having  issued  to  the 
confirmees,  it  was  not  within  the  power  of  the  United 
States  to  impose  the  easement  of  a  street  thereon.  But, 
so  far  as  I  am  aware,  the  remainder  of  the  street  so  dedi- 
cated was,  at  the  time  of  the  dedication,  property  of  the 
United  States,  and  therefore  capable  of  being  subjected  to 
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the  easement  named.  Speaking  generally,  therefore,  1  am 
of  the  opinion  that  any  obstructions  that  may  exist  within 
the  boundaries  of  such  street,  except  on  the  Miranda  gram, 
are  without  right  as  against  the  city.  But  I  cannot  speak 
with  definiteness  as  to  any  particular  obstruction  which 
may  exist  except  after  an  examination  of  an  abstract  of 
title  covering  the  part  involved.  This  office  has  no  means 
of  making  a  survey,  and  I  am  therefore  unable  to  inform 
you  whether  there  are  any  obstructions  within  the  limits 
named.  That  matter  you  can  doubtless  determine  through 
another  department. 

Respectfully, 

Franklin   K.   Lane. 


City  Property — Designation  of  an  "Engine  Lot"  on  Van  Ness  Map 
Was  of  No  Force  or  Effect  When  Said  Lot  Was  Within  Private 
Mexican  Grant  Confirmed  by  the  United  States. 

Jmie  SO,  1902. 
The  Board  of  Supervisors. 

Gentlemen:  Resolution  No.  2422  reads  as  follows: 
"Resolved,  That  the  City  Attorney  be  and  is  hereby 
requested  to  inform  this  Board  in  whom  the  title  to  the 
following  described  land  is  vested,  said  land  being  reserved, 
under  the  provisions  of  the  Van  Ness  Ordinance,  as  an 
engine  lot,  and  forming  a  part  of  Mission  Block  No.  86, 
proposed  to  be  acquired  through  a  bond  issue  for  park  or 
square  purposes,  to-wit:  Commencing  on  the  north  line 
of  Nineteenth  street,  265  feet  west  from  Dolores  street, 
thence  west  on  Nineteenth  street  30  feet  by  137^  feet  in 
depth." 

Complying  with  your  request  I  have  examined  an  ab- 
stract of  title  to  the  property  described,  dated  May  16th, 
1902,  and  beg  to  report  thereon  as  follows:  This  lot  was 
never  part  of  the  pueblo  lands  confirmed  or  patented  to 
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the  city,  but  being  situated  in  the  southerly  half  of  Block 
No.  86,  is  within  the  boundaries  of  the  grant  confirmed 
to  Jose  de  Jesus  Noe  by  the  United  States.  Therefore  the 
designation  of  it  as  an  engine  lot  on  the  Van  Ness  Map  was 
of  no  force  or  effect,  and  the  record  title  to  the  lot  must  be 
traced  from  Noe.  The  abstract  shows  the  legal  record  title 
to  be  in  Henry  Seligman,  President  of  the  Congregation 
Emanu-El,  August  Heibing,  President  of  the  Eureka  Be- 
nevolent Society;  Adolphus  Hollub,  President  of  the  Con- 
gregation Emanu-El;  and  Martin  Heller,  President  of  the 
Eureka  Benevolent  Society.  The  deed  to  the  first  two 
named  was  "in  trust  for  the  members  of  said  respective 
societies,  for  the  purpose  of  a  cemetery,"  etc.,  and  "for  no 
other  purjjose  whatever,"  and  provided  that  in  the  event 
of  the  land  being  used  for  any  other  purpose  than  a  ceme- 
tery the  deed  should  be  void  and  the  estate  should  revert 
to  the  grantor,  his  heirs  or  assigns.  The  deed  to  the  last 
two  was  also  in  trust  for  said  two  societies,  "to  be  used, 
held  and  conveyed  as  said  respective  societies  shall  by  reso- 
lution declare  and  determine."  The  bare  legal  title  thus 
appears  to  be  in  the  four  parties  named,  while  the  bene- 
ficial title  is  in  the  two  societies  of  which  they  were  or  are 
ofiBcers. 

The  abstract  also  sets  forth  a  chain  of  title  beginning  in 
Noe  to  a  fifty  vara  lot  "at  the  Mission  Dolores,  formerly  oc- 
cupied by  John  Hart  and  William  Cumberland  as  a  milk 
ranch."  There  is  no  further  or  more  specific  description 
contained  in  any  of  the  documents  abstracted.  It  is  there- 
fore impossible  to  state  definitely  whether  the  lot  thus  re- 
ferred to  includes  any  portion  of  the  premises  now  in  ques- 
tion. Probably  it  does  not;  but  that  is  a  matter  which  you 
can  determine  upon  investigation. 

Kespectfully, 

Franklin   K.   Lane. 


ADDITIONAL    COMMUNICATIONS    AND 
OPINIONS,    ABRIDGED. 


[The  full  text  of  the  following  may  be  found  In  the  records  of  the  City 
Attorney's  OfQce.l 

January  12,  1899. 
AdviBing  the  Treasurer  not  to  pay  certain  demands  upon 
the  Dupont  Street  Coupon  Fund  until  after  judgment  of 
court  in  cases  pending. 


January  19,  1899. 
Requesting  the  Supervisors  to  act  upon  the  communica- 
tion sent  to  the  Board  on  December  29,  1898,  respecting  the 
dismissal  of  an  action  entitled  City  and  County  vs  William 
J.  Parker  et  al. 


January  19,  1899. 
Advising  against  the  payment  of  the  sum  of  three  thou- 
sand dollars  to  Hyland  Moore,  Esq.,  said  sum  being  claimed 
as  compensation  for  damages  to  said  Moore's  property  at 
the  southeast  corner  of  Seventeenth  and  Folsom  streets, 
caused  by  defective  sewer. 


January  19,  1899. 
In  re  extension  of  Twenty-fifth  street  from  San  Jose  Ave- 
nue to  Guerrero  street.    Advising  the  Supervisors  of  the  de- 
sire   of    the  executrix  of    the  estate  of  William  B.  Carr, 
deceased,  to  sell  certain  lands  to  the  city. 


January  20,  1899. 
In  re  title  to  lot  50  feet  by  120  feet,  commencing  at  a  point 
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on  the  northwesterly  line  of  Bluxome  street,  250  feet  south- 
west from  the  northwest  corner  of  Fourth  and  Bluxome 
streets.  Advising  the  Supervisors  that  the  title  is  in  the  es- 
tate of  J.  L.  Porter,  deceased,  subject  to  mortgage  for 
fl5,000.00  to  the  Hibernia  Savings  and  Loan  Society. 


January  20,  1899. 
In  re  title  to  a  lot  40  by  100  feet,  beginning  at  a  point  on 
the  north  side  of  Howard  street  160  feet  east  of  Third 
street,  being  part  of  100-vara  lot  No.  33.  Advising  the  Fire 
Commissioners  that  the  title  to  said  property  stands  in  the 
name  of  Mary  A,  Raimond. 


January  25,  1899. 
Submitting  to  the  Supervisors  drafts  of  bills  requested 
by  Resolutions  Nos.  2248  and  2249,  relating  to  the  appropri- 
ation by  the  State  Legislature  of  moneys  for  the  mainte- 
nance of  an  exhibit  of  the  products  of  the  state  at  the 
Pacific  Ocean  Exposition,  to  be  held  in  the  City  and  County 
of  San  Francisco  in  1901,  and  authorizing  the  appropria- 
tion of  moneys  by  the  several  counties  of  the  state  for  the 
purpose  of  advancing  their  interests  by  the  exhibition  of 
their  products  at  such  exposition;  advising  that  the  consti- 
tutionality of  such  measures  is  not  passed  upon. 


February  3,  1899. 
Advising  the  Supervisors  in  the  matter  of  the  petition  of 
Emile  A.  Tripler,  executor  of  the  estate  of  Alexander  G. 
Abell,  deceased,  for  the  dismissal  of  two  street  assessment 
suits  brought  by  the  city  and  county,  that  on  April  17, 
1877,  the  Third  District  Court  rendered  judgment  in  favor 
of  the  said  Abell  and  against  the  city  for  costs  in  said  suits; 
that  a  notice  of  appeal  was  filed  on  behalf  of  the  city  and 
county,  but  no  further  step  was  ever  taken  to  perfect  said 
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appeal,  and  that  the  time  has  now  long  passed  within  which 
such  appeal  could  be  prosecuted. 


February  10,  1899. 
Advising  the  Board  of  Education  as  to  the  status  of  liti- 
gation pending  concerning  the  claims  of  merchants  and 
others,  and  advising  that  there  is  now  no  injunction  or  re- 
straining order  in  any  manner  restraining  the  Board  from 
auditing  or  approving  such  claims. 


February  16,  1899. 
Referring  to  the  Board  of  Education  letter  received,  re- 
lating to  the  lumber  contract  between  Swift  &  Company 
and  the  Board. 


February  16,  1899. 
Advising  the  Supervisors  with  reference  to  taking  posses- 
sion of  Bluxome  street  property  purchased. 


February  28,  1899. 
Advising  the  Supervisors  that  deed  submitted  as  to  prop- 
erty on  Howard  street,  described  in  a  communication  of 
January  20,  meets  with  the  requirements  of  the  law. 


March  20,  1899. 
Requesting  the  Supervisors  to  furnish  abstracts  of  title 
to  property  in  Randall  street,  between  Chenery  and  Mission 
streets. 


March  20,  1899. 

Advising  the  Supervisors  that  before  condemnation  pro- 
ceedings for  the  acquisition  of  the  proposed  extension  of  the 


121 


"panhandle"  to  the  park  can  be  begun,  it  will  be  necessary 
to  determine  with  accuracy  the  names  and  interests  of  all 
parties  in  any  way  interested  in  the  land  in  question. 


March  27,  1899. 
Advising  the  Supervisors  of  the  execution  and  delivery  of 
a  deed  to  property  on  Bluxome  street  purchased  by  the  city 
under  resolution  No.  2,214,  and  of  the  delivery  to  George 
L.  Center,  executor  of  the  estate  of  J.  L.  Porter,  deceased, 
of  a  demand  upon  the  Treasury  in  payment  for  said  prop- 
erty. 


April  1,  1899. 
Advising  the  Supervisors  that  under  the  Municipal  Im- 
provements Act  (Statutes  1889,  p.  399)  it  will  be  inadvisable 
to  submit  propositions  to  bond  the  city  for  general  im- 
provements, such  as  sewers  and  school  houses,  and  for 
the  extension  of  the  park,  at  the  same  election,  and  sub- 
mitting a  form  of  ordinance  in  accordance  with  request 
of  Board,  calling  a  special  election  on  the  question  of  the 
issuance  of  bonds  for  the  acquisition  of  lands  for  park 
purposes,  under  the  Public  Parks  Act.  (Statutes  1889,  p. 
361.) 


April  10,  1899. 
Informing  the  Supervisors  that  a  brick  building  en- 
croaches two  inches  and  one-half  upon  the  easterly  side  of 
a  lot  of  land  on  Howard  street,  near  Third,  which  said 
Board  recently  determined  to  purchase  for  the  Fire  De- 
partment, and  submitting  a  plat  of  said  lot,  made  by  the 
City  and  County  Surveyor. 


April  13,  1899. 
Submitting  to  the  Auditor  an  estimate  of  the  expenses  of 
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the  office  of  the  City  and  County  Attorney  for  the  fiscal 
year  1899-1900. 


Maij  12,  1899. 
Advising  the  Supervisors  that  the  city  has  gone  into 
actual  possession  of  the  property  upon  Howard  street,  near 
Third,  purchased  from  Marv  A.  Raimond. 


May  15,  1899. 
Advising  the   Supervisors  that   publication   of   the   de- 
linquent tax   list  in   *'The  Star,"   a  newspaper  published 
weekly,   would  be  legal.     (Estate  of  O'Sullivan,   84  Cal., 
444.) 


May  22,  1899. 
Informing  the  Supervisors  that  Judge  James  M.  Seawell 
has  dissolved  an  injunction  obtained  by  the  Post  Publishing 
Company  against  the  Board  in  the  matter  of  the  award  of 
the  printing  of  the  delinquent  tax  list. 


May  29,  1899. 
Informing  the  Supervisors  that  suit  has  been  begun  on 
behalf  of  the  city  and  county  to  condemn  the  property 
bounded  by  Dupont  street,  St.  Mary's  place,  California  and 
Pine  streets,  as  directed  by  Resolution  No.  1.598. 


May  29,  1899. 
Submitting  to  the  Supervisors  a  memorandum  of  agree- 
ment requested  by  them  in  the  matter  of  the  "panhandle" 
extension. 


June  3,  1899. 
Advising  a  compromise  in  the  case  of  Sievers  vs.  Warren 
et  al.,  if  it  can  be  effected  for  a  reasonable  amount. 
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June  3,  1899. 
Advising  the  Supervisors  that  there  is  no  evidence  upon 
the  maps  or  other  records  of  the  city  of  the  dedication  of 
an  alley  running  from  the  easterly  line  of  Jones  street  east- 
erly to  the  easterly  line  of  fifty-vara  lot  No.  753. 


June  27,  1899. 
Advising  the  Supervisors  that  the  deeds  to  the  Carr  prop- 
erty, through  which  it  is  intended  to  extend  Twenty-fifth 
street,  from  Guerrero  street  to  San  Jose  Avenue,  have  been 
executed,  delivered  and  recorded,  and  that  the  warrant  in 
payment  therefor  has  been  turned  over  to  Mrs.  Carr. 


July  1,  1899. 
Submitting  to  the  Supervisors  a  report  of  the  business 
of  the  City  and  County  Attorney's  office  for  the  fiscal  year 
ending  June  30,  1899. 


August  1,  1899. 
Reporting  to  the   Supervisors   the  full   history   of  the 
Widber  litigation  and  advising  that  the  Supervisors  take 
charge  of  the  property  and  convert  the  same  into  cash. 


August  9,  1899. 
Authorizing  the  Assessor,  in  conformity  with  the  pro- 
visions of  law,  and  in  compliance  with  his  request,  to  desig- 
nate by  stamp  or  mark  all  property  on  the  assessment  roll 
for  the  year  1899  which  has  been  previously  sold  to  the 
state  for  taxes. 


August  26,  1899. 
Advising  the   Supervisors  to   refer   certain   petitioners, 
claiming  damages  for  the  loss  of  property  used  as  a  city 
pesthouse  and  destroyed  by  fire,  to  the  courts. 
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August  26,  1899. 
Advising  the  Supervisors  that  they  may  take  possession 
of   the  Hall  of  Justice,  if    uncompleted,  on    September  1, 
and  proceed  at  once  to  its  completion. 


Septemher  18,  1899. 
Advising  the  Supervisors  that  the  bequest  to  the  city 
made  by  Henry  F.  Windel,  deceased,  is  valid  to  the  extent 
of  one-third  of  the  estate  left  by  decedent. 


September  30,  1899. 

Advising  the  Supervisors  that  the  city  has  no  title  to  or 
interest  in  part  of  Western  Addition  Block  No.  42,  at  the 
corner  of  Lombard  street  and  Van  Ness  Avenue. 


October  2,  1899. 
•  Advising  the  Supervisors  that  the  passing  of  an  ordin- 
ance specifying  the  length  of  the  main  track  and  the 
assessed  value  of  the  San  Francisco  and  San  Mateo  Rail- 
way in  this  city  and  county  will  not  be  prejudicial  to  any 
litigation  arising  out  of  the  conflict  between  the  city  and 
the  state  as  to  the  power  to  assess  said  railway. 


October  23,  1899. 
Submitting  a  form  of  ordinance  requested  by  the  Super- 
visors initiating  proceedings  looking  towards  the  issuance 
of  bonds  to  acquire  lands  for  park  purposes,  and  for  other 
municipal  improvements. 


October  23,  1899. 
Submitting  to  the  Supervisors  a  resolution  drafted  at 
their  request  (Resolution  No.  3,356),  transferring  the  sum 
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of  $73,093.75  from  the  Public  Building  Fund  to  James  D. 
Phelan,  Mayor,  as  Trustee  for  the  City  and  County  of  San 
Francisco,  Bateman  Brothers,  and  the  creditors  of  Bate- 
man  Brothers. 


November  2,  1S99. 

Notifying  the  Supervisors  that  a  remittitur  has  come 
down  from  the  Supreme  Court  in  two  cases  involving  the 
city's  title  to  the  south  half  of  the  block  bounded  by  Gough, 
Sacramento,  Octavia  and  Clay  streets,  and  the  north  half 
of  the  block  bounded  by  Washington,  Gough,  Clay  and 
Octavia  streets,  and  that  a  writ  of  possession  has  been 
issued  and  placed  in  the  hands  of  the  Sheritf,  and  advising 
that  the  city  take  immediate  possession  and  remove  all 
evidences  of  the  occupancy  of  that  land  heretofore  held  by 
Messrs.  Sweeney  and  Holladay. 


November  IS,  1899. 
Advising  the  Supervisors  that  Romain  C.  de  Boom  be 
paid  the  reasonable  value  of  the  property  in  the  Spring 
Valley  Homestead  tract,  appropriated  to  its  use  by  the  city 
in  the  building  of  the  Islais  Creek  culvert,  at  Canal  and 
Mission  streets. 


November  14,  1899. 
yiVdvising  the  Supervisors  as  to  the  status  of  the  litiga- 
tion pending  involving  the  Windel  estate. 


November  16,  1899. 
Requesting    information    from    the    Superintendent    of 
Streets  as  to  the  progress  made  in  removing  obstructions 
and  evidences  of  former  possession  from  Lafayette  Square 
property. 
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November  20,  1899. 
Submitting  to  the  Supervisors,  in  accordance  with  their 
Resolution  No.  3,555,  two  additional  ordinances  in  the 
(matter  of  bond  elections,  one  relating  to  the  acquisition  of 
land  for  park  purposes  and  the  other  relating  to  other 
municipal  improvements. 


November  23,  1899. 
Submitting  to  the  Supervisors  three  forms  of  official 
bonds,  prescribed  by  the  new  Charter:  (1)  For  officers 
elected  by  the  people;  (2)  for  officers  to  be  appointed  by  the 
Mayor;  (3)  for  deputies,  assistants,  clerks  and  other  em- 
ployes. 


December  2,  1899. 
Submitting  two  forms  of  notice  of  election  in  conformity 
with  request  of  Supervisors. 


December  U,  1899. 
Advising  the  Supervisors  to  cancel  one-half  the  assess- 
ment upon  a  piece  of  property  upon  Bluxome  street,  near 
Fourth,  bought  by  the  city  from  the  estate  of  J.  L.  Porter, 
deceased. 


December  U,  1899. 
Suggesting  that  it  would  be  in  the  line  of  economy  if  the 
work  of  revising  the  municipal  ordinances  were  referred  to 
the  Judiciary  Committee  of  the  incoming  Board  of  Super- 
visors. 


December  26,  1899. 
In  the  matter  of  the  completion  of  the  Hall  of  Justice. 
Advising  the  following  action  by  the  Supervisors:  The  pass- 
age of  three  resolutions,  viz:  (1)  Withdrawing  the  city's 


733 


consent  to  the  withdrawal  from  the  Treasury  of  any  part 
of  the  fund  on  hand;  (2)  notifying  the  bondsmen  of  the  con- 
tractors that  the  latter  have  failed  to  complete  the  building 
as  per  contract,  and  making  demand  upon  the  bondsmen  to 
complete  it  within  a  certain  specified  time,  and  to  commence 
such  work  within,  say,  five  days,  and  requesting  them  to 
notify  the  Board  of  their  intention  in  the  premises  at  the 
earliest  possible  moment;  (3)  directing  the  architects,  in  de- 
fault of  the  bondsmen  dulj^  undertaking  the  work,  or  on 
notice  of  their  refusal  so  to  do,  to  proceed  forthwith  to 
complete  the  building  in  accordance  with  the  plans  and 
specifications. 


December  26,  1899. 

Declining  to  advise  the  Supervisors  at  this  time  as  to  the 
legality  of  a  certain  demand  of  the  ''Evening  Post"  for 
advertising  ordinances  and  resolutions  relating  to  bond 
elections,  and  suggesting  *'the  grave  impropriety  of  taking 
any  action  upon  demands  which,  like  this  one,  have  not  yet 
accrued." 


January  5,  1900. 

Advising  the  Supervisors  that  the  claim  of  the  "Evening 
Post"  for  advertising  certain  resolutions  respecting  the 
recent  bond  elections  be  not  paid,  the  contract  between 
the  city  and  the  "Evening  Post"  providing  that  the  printing 
of  all  resolutions  of  the  Board  of  Supervisors  should  be 
done  without  expense  to  the  city. 


January  10,  1900. 

In  the  matter  of  the  Widber  estate.  Suggesting  to  the 
Supervisors  the  advisability  of  disposing  of  the  real  estate 
now  held  under  attachment  in  this  city  and  Santa  Clara 
county. 
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January  12,  1900  > 
Advising  the  Mayor  and  Supervisors  as  to  the  status  of 
the  case  of  Rehfeld  vs.  City  and  County. 


January  13,  1900. 
Advising  the  Board  of  Public  Works  that  moneys  depos- 
ited with  former  Superintendents  of  Streets  on  account  of 
building,  sewer  and  kettle  permits,  which  are  to  be  returned 
to  the  depositors  in  the  event  that  no  damages  result  to  the 
city  from  the  use  of  the  streets  under  such  permits,  should 
be  received  by  said  Board  as  the  successor  in  office  of  the 
Superintendent  of  Streets,  under  Section  7,  Chapter  I, 
Article  VI  of  the  Charter. 


January  22,  1900. 
Reporting  to  the  Supervisors  the  status  of  the  "St.  Mary's 
Square"  litigation. 


January  22,  1900. 
Advising  the  Treasurer  that  in  the  absence  of  adjudication 
he  would  not  be  justified  in  treating  as  invalid  provisions  of 
the  Charter  purporting  to  govern  salaries  of  stenographers 
in  the  "criminal  departments  of  the  Superior  Court." 


January  31,  1900. 
Advising  the  Chief  Engineer  of  the  Fire  Department  that 
he,  his  first  assistant,  second  assistant,  and  the  battalion 
chiefs  of  the  Department,  take  the  oath  of  office  prescribed 
by  law  before  some  executive  or  judicial  officer  of  the  city 
and  county  and  file  the  same  in  the  office  of  the  County 
Clerk.    (See  Sections  904,  909,  910  and  1028,  Political  Code.) 
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February  7,  1900. 
Advising  the  Treasurer  that  under  Section  15  of  the  Col- 
lateral  Inheritance  Tax  Act   (Statutes   1893,  p.   193)   the 
District  Attorney  is  the  proper  officer  to  sue  in  the  Superior 
Court  for  the  collection  of  such  taxes. 


February  19,  1900. 
Requesting  certain  plats  and  diagrams  from  the  Board 
of  Public  Works,  to  be  used  in  the  case  of  Wheeler  vs. 
Benjamin  on  appeal. 


March  1,  1900. 
Advising  the  Supervisors  that  certain  taxes  tendered  by 
the  London  and  San  Francisco  Bank,  the  estate  of  Theresa 
Fair,  and  the  San  Francisco  and  San  Mateo  Electric  Rail- 
way Company  may  be  accepted  without  affecting  litigation 
pending. 


March  12,  1900. 
Informing  the  Supervisors  as  to  a  decision  by  Judge  J. 
M.  Seawell,  to  the  effect  that  the  provisions  of  the  Charter 
respecting  the  fees  of  stenographers  in  the  criminal  de- 
partments of  the  Superior  Court  are  invalid. 


March  15,  1900. 
Informing  the  Auditor  of  the  estimated  expenses  of  the 
office  of  the  City  Attorney  for  the  fiscal  year  1900-1901. 


March  21,  1900. 
Informing  the  Chief  of  Police  that  the  action  brought  by 
Barnhart  «&  Swasey  to  restrain  him  from  interfering  with 
the  running  of  a  street  car  used  for  advertising  purposes 
has  been  dismissed. 
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April  2,  1900. 
Advising  the  Supervisors  that  the  city  has  a  good  and 
equitable  claim  against  the  United  States  Government  for 
whatever  damages  the  city  may  have  suffered  by  reason  of 
the  acts  of  a  mob  composed  of  United  States  soldiers  who, 
on  April  16, 1899,  set  fire  to  and  destroyed  the  saloon  of  one 
Rehfeld,  at  the  corner  of  Lyon  and  Greenwich  streets;  and 
informing  the  Board  that  the  claim  of  the  city  against  the 
Federal  Government  in  the  Rehfeld  case,  for  the  amount 
of  the  judgment  therein,  has  been  presented  to  Hon.  Julius 
Kahn,  Member  of  Congress. 


April  2,  1900. 
Informing  the  Supervisors  as  to  the  progress  made  in  the 
litigation  concerning  "St.  Mary's  Square." 


April  5,  1900. 
Advising  the  Treasurer  that  under  authority  of  Resolution 
No.  2,280  of  the  Board  of  Supervisors  no  appeal  will  be 
taken  in  the  case  of  Kavanagh  vs.  Brooks,  involving  the  pay- 
ment of  stenographers'  fees. 


April  23,  1900. 
Advising  that  if  property  other  than  that  already  taken 
by  the  city  is  required  for  its  use  in  the  construction  and 
maintenance  of  a  culvert  across  Mission  street,  at  Canal 
street,  Romain  C.  de  Boom,  or  other  owner  of  said 
property,  should  be  paid  therefor. 


May  18,  1900. 
Informing  the  Supervisors  that  without  an  abstract  to 
the  property  involved  it  would  be  impossible  to  give  further 
information  respecting  the  southerly  terminus  of  Castro 
street  than  is  shown  by  the  maps  of  the  city. 
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May  29,  1900. 
Advising  the  Recorder  that  he  approve  the  claim  of  one 
Farrell,  a  copyist  in  the  Recorder's  oflSce,  and  all  demands 
of  a  similar  character. 


June  11,  1900. 
Advising  the  Supervisors  that  Bill  No.  116,  regulating  the 
height  and  construction  of  fences  within  the  city  and  county, 
is  not  open  to  the  objections  raised  against  previously  sub- 
mitted ordinances. 


June  18,  1900. 
Advising  the  Supervisors  that  without  an  abstract  of 
title  it  is  not  possible  to  tell  whether  the  Southern  Pacific 
Railroad  Company  has  title  in  fee  to  the  lands  situated  on 
Sherman  Avenue,  between  Wyoming  Avenue  and  the  old 
San  Jose  Road,  but  that  inasmuch  as  Sherman  Avenue,  be- 
tween the  streets  named,  has  been  designated  upon  the  of- 
ficial maps  as  a  public  street,  the  Board  is  justified  in  as- 
suming that  these  maps  state  the  fact. 


June  25,  1900. 
Advising  the  Supervisors  that  the  law  governing  the  office 
of  City  Attorney  requires  that  all  requests  for  the  opinion 
of  that  official  shall  be  in  writing.    (Article  V,  Chapter  II, 
Section  2.) 


June  20,  1900. 
Advising  the  Supervisors  that  the  Hall  of  Justice  may 
be  accepted  prior  to  the  adjustment  of  the  claims  of  credi- 
tors and  contractors. 
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July  1,  1900. 
Submitting  to  the  Mayor  a  report  of  the  business  of  the 
office  of  the  City  Attorney  for  the  fiscal  year  ending  June 
30,  1900. 


July  23,  1900. 
Advising  the  Board  of  Education  that  it  continue  to  re- 
gard the  removal  of  Mr.  Kilpatrick,  a  teacher,  from  the 
School  Department,  as  complete. 


July  30,  1900. 
Informing  the  Supervisors  of  the  decision  of  Judge  F.  J. 
Murasky  in  the  case  of  Barto  vs.  Board  of  Supervisors,  in- 
volving contracts  for  printing. 


August  13,  1900. 
Returning  to  the  Board  of  Public  Works  certain  forms  of 
contracts  for  street  work,  with  corrections  thereto  written 
upon  the  face  of  said  forms. 


August  13,  1900. 
Informing  the  Auditor  that  the  form  of  release  submitted 
in  re  Hall  of  Justice  is  unobjectionable. 


August  23,  1900. 
Advising  the  Tax  Collector  that  a  license  issue  to  the 
Alhambra  Theater  when  such  building  conforms  to  the  re- 
quirements of  Ordinance  No.  88,  relative  to  the  construction 
and  maintenance  of  theaters. 


August  30,  1900. 
Requesting  the  Board  of  Public  Works  to  furnish  plats  of 
certain  lands  in  or  near  Sherman  Avenue. 
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August  SO,  1900. 
Requesting   abstracts    of   title   to    certain    property    in 
vicinity  of  Twenty-sixth  and  Douglas  streets. 


September  IJf,  1900. 
As  to  acceptance  by  the  city  of  an  offer  made  for  a  piece 
of  property  near  Mountain  View,  upon  which  the  city  has 
a  lien  by  judgment  against  A.  C.  Widber,  in  re  City  and 
County  IS.  Widber. 


September  IS,  1900. 
Advising  the  Supervisors  that  a  quit  claim  deed,  if  pro- 
cured from  A.  C.  Widber,  to  all  the  real  estate  owned  by 
him,  would  not  give  the  city  a  clear  title  to  said  property, 
inasmuch  as  there  is  a  judgment  standing  against  Widber 
for  $90,000.00  or  more,  in  favor  of  the  Fidelity  and  Deposit 
Company  of  Maryland. 


September  19,  1900. 
Advising  the  Supervisors  that  the  city  would  be  liable 
for  injury  caused  to  state  wharves  by  the  filling  in  of  a 
portion  of  Spear  street,  if  such  wharves  were  in  fact  so  dam- 
aged by  the  city. 


September  29,  1900. 
Advising  the  Supervisors  that,  so  far  as  shown  by  an 
abstract  of  title  furnished,  Lily  E.  Winans  is  without  in- 
terest in  any  portion  of  Kandall  street. 


September  29,  1900. 
Requesting  the  Board  of  Police  Commissioners  to  furnish 
a  complete  abstract    of   the    official    record  in  the  Police 
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Department  of  Lieutenant  William  Price,  for  use  in  litiga- 
tion. 


October  5,  1900. 
Informing  the  Supervisors  that  without  an  abstract  of 
title  it  is  impossible  to  give  an  opinion  as  to  whether  a 
building  located  in  the  block  bounded  by  Channel,  Seventh, 
De  Haro  and  Alameda  streets  is  upon  Division  street,  and 
an  obstruction  therein. 


October  10,  1900. 
Informing  the  Board  of  Supervisors  as  to  a  number  of 
cases  pending  in  the  Superior  Court,  instituted  for  the  pur- 
pose of  recovering  taxes  paid  under  protest,  or  seeking  to 
restrain  the  collection  of  taxes  alleged  to  have  been  illegally 
assessed,  these  cases  being  divisible  into  two  classes,  known 
as  the  Mackay  cases  and  the  bond  cases  (see  Mackay  vs.  San 
Francisco,  128  Cal.,  G78;  Estate  of  Fair,  128  Cal.,  607,  and 
Germania  Trust  Company  vs.  San  Francisco,  128  Cal.,  589), 
and  advising  payment  of  claims  thereunder. 


October  15,  1900. 
Requesting  the  Supervisors  to  provide  a  full  record  of  all 
proceedings  relating  to  the  closing  of  certain  streets  south 
of  Channel  street. 


October  26,  1900. 
Advising  the  Tax  Collector  to  enforce  Order  No.  1,589  by 
the  collection  of  license  taxes  therein  imposed. 


November  5,  1900. 
Advising  the  Supervisors  with  reference  to  a  proposed 
resolution  of  intention  to  change  certain  street  grades,  that 
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said  resolution  does  not  contain  such  a  full  and  complete 
system  of  procedure  as  would  satisfy  the  requirements  of 
the  Charter. 


November  19,  1900. 
Informing  the  Supervisors  that  the  Widber  property  in 
Santa  Clara  County  was  bid  in  by  the  city  at  execution  sale 
for  two  thousand  dollars. 


November  19,  1900. 
Requesting  the  Supervisors  to  furnish  expert  evidence  as 
to  the  value  of  certain  lands  appropriated  by  the  city  in 
the  construction  of  the  Mission  street  culvert  near  Canal 
street,  to  be  used  in  the  case  of  De  Boom  vs.  City  and 
County. 


November  20,  1900. 
Advising  the  Supervisors  that  under  an  act  of  the  Legis- 
lature approved  March  11,  1897  (Statutes  1897,  p.  113),  they 
are  authorized  to  permit  the  use  of  a  room  in  the  City  Hall 
for  Grand  Army  Post  meetings. 


November  20,  1900. 
Informing  the  Board  of  Public  Works  that  without  an  ab- 
stract of  title  to  all  of  the  abutting  property  on  Tehama 
Place  it  is  not  possible  to  give  information  desired. 


November  23,  1900. 
Suggesting  certain  changes  in  the  rooms  assigned  the 
City  Attorney. 


November  26,  1900. 
Advising  the  Supervisors  that  the  San  Francisco  and  San 


742 


Mateo  Railway  Company  having  paid  its  francliise  tax  to 
the  state,  the  rights  of  the  city  would  not  suffer  by  cancel- 
lation of  the  local  assessment,  and  that  said  action  would 
not  interfere  with  the  determination  of  the  question  as  to 
whether  the  assessor  of  the  city  and  county  or  the  State 
Board  of  Equalization  has  jurisdiction  to  assess  said  rail- 
way company. 


November  26,  1900. 

Notifying  the  Board  of  Police  Pension  Fund  Commission- 
ers of  the  receipt  of  papers  in  the  cases  of  Moran  vs.  Com- 
missioners and  Murphy  vs.  Commissioners,  bearing  date  of 
October  26,  1900,  and  requesting  instructions  concerning 
the  same. 


December  3,  1900. 

Advising  the  Supervisors  that  in  the  cases  of  Dusenberg 
vs.  San  Francisco  and  Auerbach  vs  San  Francisco,  plain- 
tiffs are  entitled  to  recover  the  amounts  paid  under  protest 
as  taxes  on  bonds  of  quasi-public  corporations. 


December  31,  1900. 

Reporting  to  the  Mayor  that  the  force  of  the  City  At- 
torney's office  and  the  salary  list  thereof  are  the  same  under 
the  Charter  as  they  were  under  the  Consolidation  Act,  and 
that  the  volume  of  business  has  greatly  increased. 


December  31,  1900. 

Submitting  an  inventory  of  property  in  the  City  Attor- 
ney's office,  as  per  Ordinance  No.  184. 
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January  21,  1901. 

Transmitting  note  and  mortgage  in  the  matter  of  a  cer- 
tain "Baldwin  loan"  to  the  Mayor. 


January  30,  1901. 

Referring  the  Board  of  Fire  Commissioners  to  an  opin- 
ion dated  September  21,  1900,  as  to  the  status  in  the  Fire 
Department  of  employees  in  the  corporation  yard. 


February  IS,  1901. 

Advising  the  Supervisors  that  final  judgment  had  not  yet 
been  obtained  in  the  case  of  San  Francisco  vs.  Albouze, 
notice  of  appeal  having  been  given  by  defendant  Goldstein. 


March  S,  1901. 

Advising  the  Board  of  Public  Works  that  according  to  an 
abstract  of  title  furnished  by  said  Board,  neither  Tehama 
Place  nor  Tehama  Alley  has  been  dedicated  to  public  use 
as  a  street  or  alley. 


March  9,  1901. 

Advising  the  Board  of  Public  Works  that  there  is  no  liti- 
gation pending  respecting  the  dedication  to  public  use  as 
a  street  of  any  portion  of  100-vara  lots  Nos.  282  and  283, 
constituting  the  westerly  one  third  of  the  block  bounded  by 
Market,  Seventh,  Mission  and  Eighth  streets;  that,  so  far  as 
the  records  of  this  office  disclose,  the  city  has  never  made 
the  contention  that  Stevenson  and  Jessie  streets  extended 
and  continued  through  said  property;    that  Mr.  Creswell, 
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when  City  Attorney,  held  that  Stevenson  and  Jessie  streets 
are  not  open  public  streets  in  100-vara  lots  Nos.  282  and  283, 
and  that  no  evidence  is  to  be  found  in  the  abstract  of  title 
furnished  of  the  dedication  of  any  portion  of  said  lots  to 
public  use  as  streets. 


March  13,  1901. 
Furnishing  an  estimate  to  the  Auditor  and  Supervisors  of 
the  expenses  of  the  oflSce  of  City  Attorney  for  the  fiscal 
year  1901-1902. 


March  13,  1901. 
Referring  the  Supervisors  to  an  opinion  dated  February 
14,  1900,  as  to  the  doing  of  street  work  by  private  contract. 


April  6,  1901. 
Requesting  the  Board  of  Public  Works  to  furnish  descrip- 
tion of  Division  street  where  obstructed. 


May  3,  1901. 
Requesting  the  Supervisors  to  furnish  an  abstract  of  title 
to  the  property  involved  in  the  Fillmore  street  wharf  liti- 
gation. 


Maij  Jf,  1901. 
Transmitting  to  the  Mayor  certificates  of  title  to  real 
estate  in  Alameda  County  upon  which  the  city  and  county 
has  judgment  liens  obtained  in  suit  against  A.  C.  Widber. 


May  16,  1901. 
Replying  to  the  Supervisors  that  it  would  be  improper  to 
pass  upon  the  validity  of  Order  No.  222,  known  as  the 
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Pound  Ordinance,  it  being  the  duty  of  the  City  Attorney,  as 
counsel  for  the  municipality,  to  support  it  as  valid. 


31  ay  17,  1901. 
Furnishing  the  Supervisors  with  estimate  on  cost  of  ab- 
stract for  Fillmore  Street  wharf  property. 


May  31,  1901. 
Advising  the  Supervisors  that  an  appeal  in  the  case  of 
Rehfeld  vs.  City  and  County  would  be  of  no  value  to  the 
city,  which  is  entitled  to  full  reimbursement  from  the  Fed- 
eral Government  to  the  extent  of  the  judgment  when  paid. 


June  6,  1901. 
Informing  the  Auditor  of  judgments  given  in  the  Supe- 
rior Court  in  the  case  of  Mackay  and  Dey,  trustees  of  the 
estate  of  Theresa  Fair,  vs.  Sheehan,  Tax  Collector,  in  favor 
of  the  city,  and  in  the  case  of  Mackay  et  al.  vs.  Scott,  in 
favor  of  the  city. 


June  7,  1901. 
Informing  the  Mayor  as  to  certain  judgments  in  Mackay 
and  bond  tax  cases. 


June  17,  1901. 
Making  demand  upon  the  Tax  Collector  for  the  papers  in 
the  suit  or  suits  brought  by  him  against  the  telephone  com- 
pany for  the  recovery  of  unpaid  license  taxes. 


June  17,  1901. 
Requesting  the  Mayor  to  furnish  testimony  in  support  of 
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his  contention  that  the  city  and  county  had  been  over- 
charged for  ballot  paper  furnished  by  the  Secretary  of 
State,  such  evidence  to  be  used  in  the  case  of  People  of  the 
State  vs.  San  Francisco. 


June  24, 1901. 
Advising  the  Treasurer  that  under  the  decision  of  Judge 
Seawell  in  the  case  of  Shriner  vs.  Brooks,  he  would  be  justi- 
fied in  paying  out  all  bail  moneys  of  the  municipal  police 
court  upon  the  order  of  the  Judges  of  said  court,  and,  fur- 
ther, that  the  city  will  look  to  him  to  see  that  no  bail 
moneys  which  have  been  forfeited,  or  which  otherwise  have 
become  the  property  of  the  city,  are  paid  out  upon  such 
orders  of  court. 


July  1,  1901. 
Submitting  to  the  Mayor  annual  report  for  the  fiscal  year 
ending  June  30,  1901. 


Jiily  8,  1901. 
Informing  the  Supervisors,  in  response  to  inquiry,  that 
three  special  proceedings  involving  the  right  of  the  Board 
to  award  certain  contracts  which  had  been  begun  by  the 
Del  Monte  Milling  Company  have  been  decided  in  favor  of 
the  Board. 


July  8,  1901. 
Advising  the  Supervisors  that  so  far  as  the  records  of 
City  Attorney's  office  show  the  invalidity  of  an  ordinance 
relating  to  the  moving  of  houses  through  the  streets  has 
not  been  tested  in  the  courts. 


July  12,  1901. 
Advising  the  Supervisors  that  no  good  purpose  would  be 
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subserved  by  the  appeal  of  a  case  entitled  Mackay  vs.  City 
and  County,  inasmuch  as  the  judgment  rendered  was  in  con- 
formity with  the  judgment  of  the  Supreme  Court  in  a  case 
of  the  same  title  and  involving  the  same  facts,  found  in  128 
Cal.,  678. 


July  19,  1901. 

Informing  the  Supervisors  that  A.  E.  Luhrs  was  not  a 
party  defendant  in  the  case  of  City  and  County  vs.  Mooney; 
that  the  property  owned  by  said  Luhrs  was  covered  by  the 
description  in  the  complaint,  as  was  nearly  all  the  property 
within  the  boundaries  of  the  city  and  county,  but  that 
there  is  no  record  that  the  city  has  ever  made  any  claim 
to  any  interest  in  the  property  held  by  Luhrs. 


July  19,  1901. 
Requesting  the  Supervisors  to  furnish  copies  of  all  the 
franchises  of  the  Geary  Street,  Park  and  Ocean  Railroad 
Company. 


July  19,  1901. 
Advising  the  Grand  Jury  that  there  are  no  officers  or  em- 
ployees in  the  City  Attorney's  office,  or  attached  thereto, 
who  are  not  specifically  provided  for  by  the  Charter;  that 
all  are  permanent  employees,  and  that  the  civil  service  pro- 
visions of  the  Charter  do  not  govern  any  of  these  employed 
in  said  office. 


July  29,  1901. 
In  re  claim  of  A.  Miller  for  damages.  Advising  the  Super- 
visors that  he  be  referred  to  the  courts. 
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July  30,  1901. 
Submitting  abstract  of  Geary  street  franchises  to  the 
Supervisors. 


August  2,  1901. 
Advising  the  Superintendent  of  Schools  that  the  demand 
of  William  Denman  be  not  audited  until  the  question  of 
the  power  of  the  Board  to  create  such  an  obligation  has 
been  determined  by  the  courts. 


August  3,  1901. 
Requesting   the    Supervisors    to    furnish    copies    of    all 
papers,  reports  and  proceedings  relating  to  the  fixing  of 
water  rates  in  the  year  1901. 


August  7,  1901. 
Informing  the  Board  of  Public  Works  that  the  question 
of  the  validity  of  Ordinance  No.  9G  had  not  been  brought 
before  the  courts. 

August  17,  1901. 
Informing  the  Treasurer  that  Judge  Morrow  of  the 
United  States  Circuit  Court  had  decided  that  the  city  and 
county  was  not  liable  for  the  payment  of  the  Dupont  street 
bonds,  that  no  judgment  could  be  recovered  against  the 
municipality  thereon,  and  that  all  coupons  except  the  last 
two,  Nos.  39  and  40,  were  barred  by  the  statute  of  limita- 
tions. 


August  19,  1901. 
In  re  Bernard  vs.  O'Brien  et  al.,  informing  the  Mayor 
that  the  city  and  county  was  not  a  party  defendant  thereto, 
and  that  no  judgment  rendered  therein  would  bind  or  affect 
the  city. 


749 


August  19,  1901. 
Advising  the  Supervisors  that  there  is  no  legal  objection 
to  the  bringing  of  condemnation  proceedings  for  the  acqui- 
sition of  the  Mission  Plaza  property. 


August  23,  1901. 
Informing  the  Supervisors  that  the  actions  against  the 
Pacific  States  Telephone  and  Telegraph  Company  had  been 
set  for  trial. 


August  30,  1901. 
Informing  the  Board  of  Police  Pension  Fund  Commission- 
ers that  the  Supreme  Court  had  sustained  the  opinion  given 
by  the  City  Attorney  in  the  case  of  Annie  R.  Kavanagh  vs. 
the  Board,  and  advising  payment  under  this  decision  of  the 
claims  of  Mary  E.  Beede,  Mary  Anne  Fitzgerald  and  the 
heirs  of  John  Schroeder. 


August  31,  1901. 
Advising  the  Department  of  Electricity  that  when  men 
do  day  service  as  linemen,  they  should  not  be  required  also 
to  work  at  night. 


September  11,  1901. 
Advising  the  Supervisors  that  the  prosecution  of  an  ap- 
peal by  the  city  and  county  in  the  case  of  Palmer  vs.  City 
and  County  would  avail  nothing  to  the  appellant,  this  suit 
being  based  upon  a  claim  arising  in  the  fiscal  year  1893-1894. 


November  11,  1901. 
Advising  the  Supervisors  that  the  city  and  county  has  no 
right,  title  or  interest  in  or  to  the  lands  described  in  the 
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complaint  in  the  case  of  Potter  vs.  City  and  County,  No. 
77,947,  said  land  being  a  portion  of  Mission  Block  No.  78. 


November  22,  1901. 
Informing  the  Supervisors  as  to  the  status  of  the  liti- 
gation involving  the  high  fence  ordinance 


November  22,  1901. 
Advising  the  Supervisors  that  the  city  has  no  interest  in 
the  property  involved  in  the  case  of   Syer  vs.   City  and 
County,  being  a  portion  of  fifty-vara  lot  No.  1353,  in  Block 
No.  315. 


November  27,  1901. 
Advising  the  Supervisors  in  the  matter  of  payment  of 
interpreters,  following  opinion  given  March  22,  1900. 


December  ^,  1901. 
Advising  the  Supervisors  that  there  is  no  legal  objection 
to  testing  the  validity  of  the  high  fence  ordinance  in  a  crim- 
inal action,  by  arresting  a  person  found  violating  the  same. 


December  11,  1901. 
Informing  the  Supervisors  as  to  the  probable  cost  of  an 
abstract  of  title  to  a  portion  of  the  Old  San  Jose  road  be- 
tween St.  Marv's  Avenue  and  Koanoke  street. 


December  17,  1901. 
Informing  the  Supervisors  that  a  settlement  for  |175.00 
in  the  case  of  Powers  vs.  City  and  County,  growing  out  of 
the  work  of  a  mob  of  soldiers  near  the  Presidio,  would  be 
reasonable. 
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December  18,  1901. 
Advising  the  Recorder  that  certain  notes  made  upon  the 
margin  of  marriage  certificates  filed  for  recordation  should 
not  be  recorded. 


December  21,  1901. 
Informing  the  Police  Commissioners  that  the  Superior 
Court  has  decided  that  B.  Harter  is  entitled  to  reinstate- 
ment to  the  rank  and  duties  of  Sergeant  of  Police  in  the  Po- 
lice Department. 


December  SI,  1901 
Submitting  inventory  of  property  in  the  City  Attorney's 
office. 


January  7,  1902. 
Informing  the  Mayor  that  in  the  matter  of  the  Sheriff's 
sale  of  the  Widber  property  the  city  has  bid  in  the  Castro 
street  property  for  |2,000.00  and  the  Alameda  property  for 
$900,00,  transmitting  certificates  of  sale,  and  informing  the 
Mayor  that  there  is  nothing  further  connected  with  the 
Widber  estate  in  the  City  Attorney's  office. 


January  8,  1902. 
Advising  against   payment   of  Stetson-Renner   Draying 
Company's  claim  pending  litigation. 


January  16,  1902. 
Returning  to  the  Supervisors  without  approval  a  demand 
of  court  stenographer,  the  work  not  having  been  ordered  by 
City  Attorney. 
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January  20,  1902. 
Advising  the  Supervisors  as  to  the  reasonableness  of  the 
charge  made  by  Rouleau,   Simpson  &  Miller  Co.  for  an 
abstract  furnished. 


January  21,  1902. 
Informing  the  Supervisors  as  to  certain  binding  needed 
in  the  City  Attorney's  office. 


February  10,  1902. 
Suggesting  certain  improvements  in  the  rooms  now  occu- 
pied by  the  City  Attorney. 


February  12,  1902. 
Requesting  the  Board  of  Education  to  furnish  an  abstract 
of  title  to  property  claimed  by  said  Board,  located  on  the 
corner  of  Thirteenth  and  Fillmore  streets. 


February  IJf,  1902. 
Advising  the  Supervisors  that  specifications  calling  for 
bids  on  official  advertising  furnished,  seem  to  comply  with 
the  provisions  of  the  Charter,  save  in  one  or  two  minor  mat- 
ters. 


February  17,  1902. 
Reporting  to  the  Supervisors  affirmance  by  the  Supreme 
Court  of  judgments  rendered  in  Superior  Court  in  favor  of 
Board  in  cases  of  Barto  vs.  Supervisors  and  Stanley-Taylor 
Company  vs.  Supervisors — cases  arising  out  of  awarding 
contracts  for  printing  to  union  offices. 


February  20,  1902. 
Reporting  to  the  Supervisors  upon  title  to  two  parcels  of 
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property  which  the  city  and  county  purposes  purchasing  in 
connection  with  the  extension  of  Potrero  Avenue  sewer, 
said  parcels  being  the  westerly  one-half  of  lot  No.  10  of  Pre- 
cita  Valley  lands  and  the  westerly  thirty  feet  of  lot  No.  9 
of  Precita  Valley  lands. 


February  2Jf,  1902. 
Kequesting  the  Supervisors  to  furnish  an  abstract  of  title 
to  the  property  commonly  known  as  South  Park,  for  use  in 
the  trial  of  the  case  of  Wallace  vs.  City  and  County. 


February  26,  1902. 
Informing  the  Supervisors  that  it  would  be  impossible  to 
comply  with  their  request  this  day  received  for  an  opinion 
relating  to  the  uniformity  of  gas  rates,  to  be  rendered  "not 
later  than  the  28th  day  of  February." 


March  8,  1902. 
Advising  the  Board  of  Public  Works  that  data  sufficient 
have  not  been  furnished  upon  which  to  base  an  opinion  as  to 
the  dedication  as  a  public  street  of  a  portion  of  the  Mission 
and  Thirtieth  Streets  Extension  Homestead. 


March  10,  1902. 
Notifying   the   Supervisors   of   efforts   made   to    obtain 
through  Hon.  Julius    Kahn    reimbursement  from  Federal 
treasury  for  judgments  paid  by  city  in  Rehfeld  and  Powers 
cases. 


March  10,  1902. 
Advising  the  Supervisors  against  the  payment  of  a  claim 
presented  in  the  case  of  Coombs  vs.  City  and  County. 
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March  11,  1902. 
Notifying  the  Auditor  and  Hupervisois  ol:  tiio  esl iutaied 
expenses  of  the  ofuce  of  City  Attorney  for  tiie  fiscal  year 
1902-1903. 


March  12,  1902. 
Advising  the  Chief  of  the  Department  of  Electricity  that 
if  a  proposed  building  ordinance  assumes  to  regulate  the 
same  matter  at  present  regulated  under  the  existing  elec- 
trical ordinance,  No.  267,  the  latter  would  be  repealed 
thereby. 


March  U,  1902. 
Advising  the  Tax  Collector  relative  to  his  power  to  make 
conveyances  of  real  estate  sold  in  1890  for  delinquent  taxes, 
and  advising  that  the  purchaser  of  the  tax  title  prior  to 
1895  is  entitled  to  a  deed  under  the  law,  of  the  date  when 
such  tax  sale  was  held.    (See  opinion  of  October  16, 1900.) 


March  22,  1902. 
Advising  the  Auditor  against  providing  in  the  budget  for 
the  payment  of  any  judgments  against  the  city  and  county, 
because  if  any  such  judgment  should  be  secured,  it  could 
be  paid  either  out  of  the  Urgent  Necessity  Fund  or  out  of 
the  Surplus  Fund  at  the  end  of  the  fiscal  year,  there  being 
at  this  time  no  judgments  standing  against  the  city  which 
should  be  provided  for  in  the  new  budget. 


March  25,  1902. 
Requesting  the  Supervisors  to  furnish  all  original  papers 
relating  in  any  way  to  the  franchises  held  or  claimed  by  the 
Geary  Street,  Park  and  Ocean  Railroad  Company. 
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March  26,  1902. 
Advising  the  Supervisors  that    the    deed  from  Samuel 
Bloom  and  Pauline  Bloom,  his  wife,  to  the  city  and  county 
is  in  proper  form. 


March  25,  1902. 
Kequesting  the  Board  of  Health  to  furnish  details  of  the 
analyses  made  by  said  Board  of  water  furnished  to  the  in- 
habitants of  the  city  during  the  past  year,  for  use  in  pend- 
ing litigation. 


April  9,  1902. 
Requesting  the  Supervisors  to  furnish  abstract  of  title 
to  the  Lincoln  School  property. 


April  11,  1902. 
Advising  the  County  Clerk  that  it  would  be  legal  to  have 
blank  forms  printed  in  the  probate  minute  books,  which, 
when  filled  in,  should  correspond  to  the  original  order  or 
decree  and  be  a  correct  transcript  thereof. 


May  13,  1902. 
Advising  the  Board  of  Police  Commissioners  that  it  has 
power  to  issue  a  permit  to  sell  liquor  to  the  manager  of  a 
corporation  organized  to  conduct  a  restaurant  business, 
when  such  manager  has  been  duly  authorized  by  the  corpo- 
ration to  apply  for  and  have  issued  in  his  name  such  permit. 


May  26,  1902. 
Advising  the  Supervisors  that  there  cuuld  be  no  objection 
to  ascertaining  the  amount  w^hich  the  Wallace  heirs  claim 
for  their  interest,  whatever  that  may  be,  in  the  South  Park 
property. 
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Supplies  and  materials,  how  secured 659 

Successor  to  Superintendent  of  Streets 734 

Urgent  Necessity  Fund  not  available  for  urgent  neces- 
sity repairs   426 

(See,  also.   Streets;   Street   Work;   Parks;    Public   Im- 
provements; and  Public  Utilities.) 
BOARD  OF  SUPERVISORS— (See  Supervisors.) 
BOILERS— 

Permit  for,  not  subject  to  assignment  or  transfer 346 

BONDS— 

Approval    of    bond    of    People's    Mutual    Telephone 

Company    102 

Tender    by    telephone    company    ^or    performance    of 

street  work 459 

Character   of   municipal 488 

Power  of  municipality  to  issue  for  park  purposes 7 

For  acquisition  of  street  railroad 694 

Election  for;  manner  of  submitting  proposition 549 

For  library  site,  special  election  required 551 
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BOND    ELECTIONS—  p^^^- 

Charter  procedure  for  calling 485 

Proposed  holding  of  several  on  same  day 707 

Time  to  issue  call  for;  registration  for 613 

Public  improvements;    submission  of  several  proposi- 
tions at  one  election 702 

(See,  also,  Elections;  Public  Utilities;  Public  Improve- 
ments;    and   Parks.) 

BONDS  OF  OFFICIALS— (See  Official  Bonds.) 

BOSWORTH  STREET— 

Location  of  street  railroad  tracks  on 173 

BOULEVARDS— 

Acquisition  under  Public  Parks  Act 7 

(See,  also,  Parks  and  Public  Improvements.) 

BRIDGES— Across  streets  583 

BROOKS  STREET— Dedication  and  assessability  of 472 

BRYANT  STREET— Official  grade  at  Sixth  and  Bryant  streets. 219 
BUDGET— 

Appropriation  in;    unapportioned  funds 373 

Application  of  one-twelfth  provisions  to  water  appro- 
priation   558 

Budget  appropriations,  a  limit  upon  expenditures  of  the 

several  departments 175 

Change  in,  after  once  made 377 

Increase  of  appropriation  under 582 

Provision  in,  for  payment  of  judgments 754 

BUILDINGS— 

Permits  to  repair,  how  obtained 159 

(See,  also,  Public  Buildings.) 

BURIALS — Temporary  deposit  of  body  in  vault 598 

BUSH  STREET— 

Liability  of  Sutter  Street  Railroad  Company  for  cost 

of  repaying   68 

Obligation    of    Sutter    Street     Railway    Company    to 
repair 31 

C. 

j 

CAR  FARE — Allowance  of  claims  for 409 

CARR  ESTATE — Purchase  of  land  from 70 

Sale   of   property   to   city 724,    729 

CASTRO  STREET— 

As  to  determination  of  southerly  terminus 736 
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CENTRAL  PARK—                               '                                        Pas®- 
Extension  of  Stevenson  and  Jessie  streets  through 743 

CEMETERY  ORDINANCE— 

Temporary  deposit  of  body  in  vault 598 

CENSUS  MARSHAL— 

Not  entitled  to  bonus  in  addition  to  statutory  salary. ...  97 

CHANNEL  STREET— 

Closing  of  certain  streets  south  of 740 

Obstructions  on,  near  Ninth 633 

CHARTER— 

When  new  Charter  goes  into  eflfect 19 

Amendment  of — Time,  form  and  procedure  for 284 

Charter  Board  of  Health  supersedes  statutory  Board..  128 

Does  not  annul  existing  contracts 161 

Legislation  begun  under  Consolidation  Act  cannot  be 

completed   under   Charter 148 

Requires  making  of  new  contract  with  official  paper. . .  .153 
(See  Construction  of  Laws;  Municipality;  Supervisors; 
Mayor;  Charter  Citations.) 

CHARTER  AMENDMENT— 

Earliest    date    to    submit 332 

(See  also  amendments.) 

CHARTER  CITATIONS— (See  front  of  volume.) 

CHURCH  PROPERTY— 

Mortgage  on,  not   exempt  from  taxation 438 

CITIZENSHIP— Requirement  for  office  holding 640 

CITY  AND  COUNTY  OF  SAN  FRANCISCO— 
(See  Municipality  and  San  Francisco.) 

CITY  AND  COUNTY  OF  SAN  FRANCISCO  v. 

(See  San  Francisco  v. .) 

CITY  ATTORNEY— 

Duty  as  to  drafting  ordinances 174 

Request  for  opinions  of,  to  be  in  writing Tyj 

Not  personal  adviser  of  officers 291 

Duties  of,  under  Charter 291 

Duty    in    controversy    between    officials    involving    no 

corporate   interest    386 

As  to  furnishing  immediate  opinion  on  gas  rates 753 

CITY  ATTORNEY'S  OFFICE— 

Advising  Grand  Jury  as  to  employees  in 747 

Additional  rooms  for 742 

Binding  for 752 

Change   in   rooms 741 

Estimate  of  expense  for  1899-00 "^2^ 
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CITY  ATTORNEY'S  OFFICE— (Continued.)  ^a^e. 

Estimate  of  expenses  for  1900-01 735 

Estimate  of  expenses  for   1901-02 744 

Estimate  of  expenses  for  1902-03 754 

Improvements  in  office 752 

Increase  of  business  in 742 

Inventory  of  property  in 743 

Inventory  of  property  in 751 

Report  for  1898-99 729 

Report  for  1899-00 738 

Report   for   1900-01 74^ 

CITY  DEEDS— 

Procedure  and   proof  required   for 206 

(See,  also,  Land  Grants.) 

CITY  ENGINEER— 

Duties  and  status  6f 607 

Duty  as  to  private   surveys 186 

Proposed  blank  for  street  work 302 

CITY  HALL — Control  of  driveways  leading  to 399 

CITY  PROPERTY— 

Concerning  property  on  Bluxome  street 724,  726,  727 

Title    to    Lafayette    Square    determined    by    Supreme 

Court    731 

No    reservation    by    Van    Ness    Map    of    lots    within 

private  grant 722 

Extension  of  Twenty-fifth  street 724,  729 

Property  on  Howard  street 725,  726,  727,  728 

(See,  also.  Property;   Titles;    Municipality.) 
CIVIL  SERVICE— 

Applies  to  additional  cashier  for  Tax  Collector 653 

Application  for  appointment  of  "additional  deputies". .  .544 

Promotion    under 638 

Requirement  of  citizenship  at  time  of  examination 640 

Residence  as  qualification  for  office 203 

Right  of  park  police  to  credits  for  seniority  of  service.  .651 
Temporary  employees  to  be  replaced  by  civil  service 

eligibles   166 

(See,    also.     Civil    Service    Commissioners;     Officers; 

Employees.) 

CIVIL  SERVICE  COMMISSIONERS— 

Approval  of  appointment  of  "additional  deputies" 544 

Power  to  interfere  with  Board  of  Public  Works  in  crea- 
tion of  official  position 481 

Powers  as  to  dismissal  of  police  officers 570 
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CIVIL  SERVICE  COMMISSIONERS— (Continued.)  Page. 

Power  to  make  rules 642 

Promotion  of  appointee  during  probationary  period 638 

(See,  also,  Civil  Service;    Officers;    Employees.) 
CIVIL  CODE— 

(See  Construction  of  Laws;    Code  Citations.) 
CLAIMS— 

Under    Consolidation   Act   to   be    approved   and   paid 

under  the  Charter 185 

By  State  for  support  of  criminal  insane 497 

Of  Census  Marshal  for  pay  for  extra  services 97 

For  fees.    Tax  Collector's  right  to  fees  for  compiling 

military  roll   469  , 

For  fees  paid  under  Fee  Bill  of  1895  without  protest. .  .592 
For  official  advertising  from  January  8,  1900,  to  adop- 
tion of  official  paper 303 

Of  ConnifT,  M 52 

Damage  from   Pest  House  fire 729 

Of  William  Denman 74^ 

Of   Hyland   Moore   for   damage 724 

Of  A.  Miller  for  damages 747 

Rehf eld  v.  San  Francisco 736,  753 

Of  Harrison  Smith  for  expenditures  on  public  work 605 

Of  Mary  E.  Beedy,  Mary  Ann  Fitzgerald  and  heirs 

of  John  Schroeder,  payment  of 749 

Of  court  stenographer  for  work  not  ordered 751 

Of  Stetson-Renner  Draying  Co 751 

Of  election  clerks  for  services  in  1886-87 58i 

Of  merchants  and  for  rent  against  Board  of  Education.  .726 

Of  Sewerage  Commission  of  1892 646 

Of  Sherififs  of  other  counties 411 

On  school  fund  for  use  of  horse  belonging  to  Board  of 

Public  Works   590 

Payment   of,   when   contract   for   lighting  service   is 

invalid   13 

1892-93    claims   not    payable    out   of   delinquent    taxes 

of  subsequent  years   301 

Payment  of  old  claims  under  constitutional  amendment. 431 

1892-93  claims,  procedure  for  payment  of 518 

(See,  also,  Approval  of  Demands;  Demands.) 

CLERKS — Nature  of  clerk's  position 183 

CODE  CITATIONS— (See  front  of  volume.) 


767 

CODE  OF  CIVIL  PROCEDURE—  Page. 

(See  Construction  of  Laws;  Code  Citations.) 

CODES — (See  Construction  of  Laws  and  Code  Citations.) 

COLLATERAL  INHERITANCE  TAX— 

Fees  of  appraisers  of,  to  be  paid  by  Treasurer 165 

Not  deductible  from  solvent  credits 245 

Treasurer's  right  to  percentage  of 332 

District  Attorney  to  sue  for 735 

COLLECTOR  OF  CUSTOMS— 

Power  to  withhold  withdrawal  entries  from  inspection. .  41 

CONDEMNATION  OF  LANDS— 

Power  to  condemn  for  park  purposes 7,  489 

Abandonment  of  right  to  property  after  judgment 528 

Distinguished  from  purchase    506 

Park    Lands 489 

For  Panhandle  extension 726 

CONNIFF,  M— Claim  of 52 

CONSTITUTION— 

(See  Construction  of  Laws;    Constitution  Citations.) 

CONSTITUTION  CITATIONS— (See  front  of  volume.) 

CONTRACTOR— 

Liability  for  injury  to  Fire  Department  horse  in  his 
charge   466 

CONTRACTS— 

Franchises    as 449 

Awards  of,  publication  of 718 

Effect  of  erasure  or  alteration  in  bids 310 

Proposal  notice  need  not  contain  specifications  in  full. .  .301 

Requirements  as  to  resolutions  of  award 319 

No  obligation  on,  prior  to  letting  of 510 

Charter  does  not  annul  existing  contracts 161 

Created  prior  to  Charter  to  be  carried  out 161 

"Evening    Post"    contract    does    not    continue    under 

Charter    153 

Lighting  contracts  subject  to  competition 16,  40,  197 

Not   created   by   ordinance    fixing   maximum   rate   for 

lighting  service 198 

For  lighting  service  not  to  be  coupled  with  proposi- 
tion to  furnish  poles 285 

Every  article  of  service  furnished  must  be  separately 

bid    upon 285 

For  public  advertising,  notice  of  proposal  part  of 190 

Forms  of,  for  street  work 738 

'  Proposal  blank  for  street  work 302 
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CONTRACTS— (Continued.)  Page. 

For  public  buildings,  progressive  payments  on 293 

For  elevator  insurance  can  not  be  made  by  Board  of 

Public  Works 144 

Enforcement  of  eight  hour  \a.w 546 

Charter    regulations    applicable    to    contracts    of    Fire 

Commissioners 151 

Departments  governed  by  provisions  of  Charter  as  to 

purchase  of  stationery 135 

Effect  of  election   of  Supervisor  Payot  on  contracts 

with  Payot,  Upham  &  Co 610 

(See,   also.   Franchises;     Bids;     Publications;    Official 

Advertising.) 

CONSTRUCTION  OF  LAWS— 
Charter — 

Abatement  of  nuisances 626 

Bids,  provisions  as  to  erasures  and  alterations  in 310 

Budget  appropriations 175,  313 

Hoard  of  Education,  powers  of 408 

Budget    scheme 373 

Civil  Service,  seniority  of  service 651 

Civil  Service  provisions  inapplicable  to  extra  deputies 

of  county   officers 544 

Civil  Service  Commission,  powers  of 640 

Civil  Service  Commission,  functions  of 483 

Respective  authority  of  Board  of  Civil   Service  Com- 
missioners and  Board  of  Public  Works  as  to  official 

positions  under  Board  of  Public  Works 481 

City  Attorney,  duties  of 386 

City  Engineer,  status  and  duties  of 607 

Clerks,  powers  of 183 

Contracts,  effect  on 161,  185 

Contracts,  progressive  payments  on 293 

Contracts,  interest  of  official  in 610 

Demands,  approval  of  by  Auditor 460 

Demands,  approval  of  urgent  necessity  demands 369 

Demands,  approval  of 177,  180,  200 

Effect  on  Consolidation  Act 149,  161 

Eight  hour  provision  for  city  contracts 474 

Encroachments  on  streets 318,  457,  583 

Election  Commissioners,  powers  of 135 

Elections  for  public  improvements  and  utilities 702 

Election    proclamations 371 

Employees,  appointment  of  additional 653 
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CONSTRUCTION  OF  LAWS— (Continued.) 

Charter — (Continued.)  Page. 

Expenditure  of  public  money 214 

Fees,  payment  of  into  Treasury 122 

Fees,  payment  of  to  officials  for  expert  services 343 

Fire  Commissioners,  power  to  contract 151 

Fire  Department,  status  of  employees 355 

Fire  Department,  salaries  in 657 

Fire  Department,  temporary  disability  of  firemen 621 

Fire  Department,  dismissals  from 526 

Firemen's    pensions 170,    336 

Firemen's  pension,  disability  for 404 

Franchises  for  use  of  street  by  electric  light  company.  .521 

Lighting  company,  use  of  streets 522 

Franchises,  sale  of  street  railway  franchise 397 

Franchises,  telephone  franchise 696 

Conflict  with  statute  as  to  granting  of  franchises 533 

Funds,  surplus  fund 434 

Grades,  change  of 740 

Grades,  fixing  of 531 

Interpreters,  compensation  of  Police  Court  interpreters. 210 

Laborers,  wages  of 588 

Lease  of  trust  land  by  city 547 

License  taxes,  payable  under 109 

License  taxes,  exemptions  from 338 

Library  site   711 

Lighting  service,  rates  for 654 

Oaths,  power  to  administer 232 

Office,  residence  as   qualification  for  office 203 

Office,  expiration  of  term  of  Charter  officers 594 

Officers,  salaried  officers 582 

Official  bond,  of  official  holding  over  under  Charter. . .  .689 

Official  newspaper,  requirements  as  to 153,  188 

Ordinances,    procedure    for    passing    ordinances    and 

resolutions    147,    157 

Ordinances,   requirements   as   to   subject   and   title   of 

ordinances   327 

Ordinances,  vote  required  to  amend  bill 402 

Ordinances,  aye  and  no  vote  for  final  passage  of  or- 
dinances and  resolutions 147,   157 

Ordinances,  approval  of  ordinances  and  resolutions  by 

Mayor   214 

Ordinances,  publication  of  ordinances  accepting  streets 
before   final   passage 213 
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CONSTRUCTION  OF  LAWS— (Continued.)  P^ge. 

Ordinances   granting   franchise 437 

Ordinances,  declaratory  ordinances 608 

Ordinances,  for  plans  and  estimates 608 

Park   Commissioners,    supplies   for 697 

Permits  for  repairs  and  for  boilers IS9 

Private  surveys  by  City  Engineer 186 

Police  force,  protection  to  police  officers 570 

Police  force,  punishment  of  police  officers 618 

Police  force,  seniority  of  service 652 

Police    Pension    Fund,   provisions   compared   with   su- 
perseded  statute    288 

Police  Pension  Fund,  deficiency  in 49» 

Police   Court   interpreters 210 

Police   powers   under 682 

Public  buildings,  control  of  driveway  and  entrances  to.  .399 
Public     improvements,     procedure     for     calling    bond 

election    for 485 

Public  improvements,  public  utilities,  elections  for 702 

Public  utilities,  acquisition  of 390,  575,  695 

Public    utilities,    preparation    of   plans,    submission    of 

proposition    478 

Publication  of  delinquent  tax  list 241,  495 

Publication  of  notice  of  tax  sale 388 

Publication  of  resolution  of  expenditure 718 

Publication  of  resolution  of  award  of  contract 718 

Purchase  of  land  over  $50,000  in  value 506,  549,  702 

Purchase  of  supplies  688 

Purchase  of  stationery  by  Election  Commissioners. ..  .135 

Railroads,  duty  as  to  paving  streets 574 

Railroads,  use  of  street  by 228,  416 

Rates,  provisions  as  to  fixing 329 

Repairs  to  school  buildings 365 

Salaries  of  stenographers 205,  734,  735 

Salaries  as  full  compensation  for  services,  application 

to   county   officers 469 

Sale    of   real    estate 690 

Streets,  cleaning  and  sprinkling  of 678 

Streets,  requirements  as  to  tearing  up  streets 132,  222 

Streets,  use  of  by  railroads 568 

Streets,  use  of  same  street  by  two  street  railroads 716 

Street  work  by  private  contract 178 

Time   Charter  goes  into  eflfect 19 

Vrooman  Act,  street  work,  protests  of  property  owners. .298 
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CONSTRUCTION  OF  LAWS— (Continued.)  Page. 

Street  work,  repairs  on  unaccepted  streets 426 

Superintendent  of  Schools,  duties  of 408 

Supervisors,  powers  granted  to  not  granted  to  com- 
mittees of  608 

Supervisors    and    Board  of  Public  Works,    respective 

powers    of 362 

Supervisors,  power  of  minority  as  to  adjournment 350 

Supplies  and  materials  for  Board  of  Publbic  Works 659 

(See,  also.  Charter  and  Charter  Citations.) 
(Charter  Citations,  see  front  of  volume.) 

CODES— 

Civil   Code — 

Section  499,  Municipal  street  railroads 716 

Use  of  new  motive  power  by  street  railroads 76 

(See,  also,  Code  Citations.) 

Code  of  Civil  Procedure — 

Section    1884,   for   the   attendance   of  interpreters, 

creates   no   liability  against   treasury 2H 

Sections  683,  688,  County  Clerk,  recordation  of  re- 
turns of  sales  217 

(See,  also,  Code  Citations.) 

Penal  Code — 

Section  412,  sparring  contests 49 

Sections  428,  429,  as  to  warehousemen 44 

Section  928,  employment  of  expert  by  Grand  Jury.    13 
(See,  also.  Code  Citations.) 

Political  Code — 

Sections  1127,  1129,  number  of  votes  to  a  precinct.  .167 
Section   1196,  purchase  of  ballot  paper  by  Secre- 
tary of   State (,-^g 

Privileges  of  California  life  diplomas 138 

Publication  of  delinquent  tax  list 495 

Reassessment  of  property  illegally  assessed 541 

Section  3028,  whether  applicable  to  municipality. .  .629 

Section  3628,  assessment  of  property  to  owner 617 

Section    3628,    assessments 698 

Section  3629,  assessment  of  property  in  warehouse.   43 
Section  3648,  assessment  of  property  at  ten  times 

its  value 208,   247 

Section  3785,  tax  sales ^go 

Section  3780,  tax  sales 380 

Sections    3804    and    3819,    taxes    paid    under    pro- 
*^^*  113,  351 
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CONSTRUCTION  OF  LAWS— (Continued.)                             !•»&«• 
Sections   3848  and   3849,   relating  to   Federal   em- 
ployees       63 

Sections  3897,  3898,  notice  of  tax  sale 388 

Taxation    of    National    Bank    stock    not    effective 

for    1899    540 

(See,  also,  Code  Citations.) 

CONSTITUTION— 

Section  8,  Article  XI,  charter  amendments 332 

Section   8%   of   Article   XI,   "Attaches"   of   Police 

Courts 320 

Amendment  for  payment  of  old  claims 431,  581 

Exemption  of  church  property  from  taxation 438 

Grant  to  lighting  company  of  use  of  streets 522 

Incurring  indebtedness  exceeding  revenue  of  year. 491 

Provision  to  pay  interest  on  municipal  bonds 489 

Special  laws  in  force  not  aflfected  by  new  consti- 
tution     283 

Section  10,  Article  XIII,  as  to  street  railways 24 

(See,  also.   Constitution   Citations.) 
ORDINANCES— 

Conflicting  as  to  street  grades 219 

Orders     161 1     and    2055,    runners    and    soliciting 

agents    604 

(See,  also.   Ordinances.) 

STATUTES— 

Appointment  of  Board  of  Engineers  under  Munic- 
ipal Improvements  Act 104 

Act  of  1870,  procedure  and  proof  for  city  deeds. . .  .206 

Consolidation  Act,  eflfect  of  Charter  on 149,   161 

Conflict  between  rules   of   Board   of   Equalization 

and    Statute    54 

Effect   of   repeal   of   statute 149 

Fee  bill,  payment  of  criminal  jurors 85 

Franchise   Sale   Act 79,   82 

Franchise  Act  1901;    Telephone  Franchise  Act.... 696 

Jurors'  fees,  Act  of  1901 517,  634 

Municipal  Improvements  Act  of  1889 104 

Police  Pension  Act,  membership 3 

Police  Pension  Act  of  1897,  disability  pensioners.  .  .585 
Provisions  as  to  time  of  performing  official  duty 
directory    88 


773 

CONSTRUCTION    OF    LAWS— (Statutes,   continued.)  Page. 

Public  Parks  Act 7 

Smith    Registration    Law,    new    registration    for 

primary     600 

STATUTES— UNITED  STATES— 

Situs  of  vessel  as  affecting  taxation 519 

(See,  also,  Statute  Citations.) 
COOMBS  V.  CITY  AND  COUNTY— 

Claim  for  costs  against  city 753 

CORPORATIONS— 

Shares  of  stock  in,  when  assessable 61 

COUNTY  CLERK— 

Duty  to  record  returns  of  commissioners'  and  referees' 

sales    217 

To    collect    marriage    license    fees    and    pay    them    to 

Recorder    182 

Power  to  use  blank  form  in  minute  books 755 

CRUELTY  TO  ANIMALS— 

Society  for  Prevention  of,  entitled  to  certain  fines 156 

CURB  STONES— 

Removed  from  accepted  streets  are  city  property 364 

D. 

DAMAGES— (See  Claims,  and  Demands.) 

DAVIDSON,   GEORGE— Claim   of 646 

DEAN,WALTER  E.— Petition  for  remission  of  penalty  on  de- 
linquent taxes  of  corporation 648 

DeBOOM,  ROMAIN  C— Claim  of 731,  736 

DeBOOM  V.  SAN  FRANCISCO— Evidence  in 741 

DECLARATORY  ORDINANCES— 

Necessity  for  plans  and  estimates  before  passage  of.607,  614 

DEDICATION— Methods    of 500 

What  constitutes  a  valid  dedication 567 

How  determined    472 

Acceptance  of,  by  placing  street  on  official  map 511 

Acceptance  not  shown  by  unofficial  map 131 

Assessment  of  streets  not  determinative  of  dedication.  .472 

Of  alley  on  Jones  street  in  50-vara  lot  753 729 

Of  street  in  Mission  and  Thirtieth  streets  extension 

homestead    7^3 

(See,  also.  Streets  and  Names  of  Various  Streets.) 

DEDICATION  OF  STREETS— (See  Dedication.) 

DEFINITIONS— (See  Words  and  Phrases.) 
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DELINQUENT   TAXES—  Pa^e. 

Definition  of  term 504 

Of  one  year  not  liable  for  the  indebtedness  of  prior 

year    301 

Payments  of,  to  be  credited  to  year  when  due 297 

Power  of  Supervisors  to  rebate  interest  and  penalty  on. 296 
Property  sold  to  state  and  by  state  to  others,  to  whom 
assessed    617 

DELINQUENT  TAXES— 

(See,  also,  Taxation;    Taxes;    Tax  Collection.) 

DELINQUENT  TAX  LIST— 

Publication  of,  governed  by  Political  Code  or  Charter.. 495 

Charter  requirements  as  to  publication 241,  495 

Publication  of,  in  "The  Star" 728 

Dissolution  of  injunction  to  prevent  award  for  printing. 728 
(See,  also.   Publication  and   Official   Advertising.) 

DEL  MONTE  MILLING  Co.— 

Judgment  in  actions  brought  by 746 

DEMANDS-^ 

What   demands   to   be   approved   by   Board   of   Super- 
visors    180,  200 

After  approval  by  Supervisors  further  action  required 

by  said  Board 13 

Publication  of  resolutions  approving  department  de- 
mands     291 

Based  on  judgment  to  be  approved 454 

(See,    also.    Claims;     Demands    and   Approval    of   De- 
mands.) 

DENMAN,   WILLIAM— Claim  of 748 

DEPUTIES— 

Additional,    how   provided 185 

Additional,  how  appointed 544 

(See,  also.  Officers  and  Civil  Service.) 

DEPARTMENT  OF  ELECTRICITY— 

Commissioners  to  fix  bonds  of  chief 168 

Linemen  under   749 

Ordinance  affecting  work  of 754 

DEWEY  BOULEVARD— Change  of  conditions  of  grant 622 

DIPLOMAS,    SCHOOL— (See  Schools.) 

DIRECT  LEGISLATION— 

Effect  of  bogus  signatures  on  petition  for 383 

DISCRIMINATORY   ORDINANCES— Invalid    586 

DISTRICT  ATTORNEY— 

To  sue  for  collateral  inheritance  tax 735 
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DIVISION    STREET—  Page. 

As  to  obstructions  on,  near  Ninth  street 740,  744 

DOLLAR  LIMIT— 

Not  to  be  exceeded  to  pay  old  claims 435 

Purpose  of 435 

(See  Budget.) 
DORLAND  STREET— 

Width  of,  between  Church  and  Dolores  streets 30 

DUPAS,  JEAN  M. — Proposed  dedication  of  street  by 401 

DUPONT  STREET  COUPON  FUND— 

Payment  of  demands  on 724 

DUPONT  STREET  BONDS— 

Judgment  of  Circuit  Court  as  to  liability  of  city 748 

DUSENBERG  v.  SAN  FRANCISCO— 

Plaintiff  entitled  to  recover 742 

E. 

EDDY   STREET — Encroachment   on,   near   Franklin 527 

EDUCATION— (See   Board   of.) 

EIGHT  HOUR  LAW— Enforcement  of 474,  546 

(See  Contracts;    Hours  of  Labor.) 

ELECTIONS— 

Bond  elections,  vote  required  by  Public  Parks  Act....     7 
Bond  elections  for  proposition  of  acquiring  street  rail- 
road and  bonds  for  same 694 

Bond  elections,  time  to  issue  call  for  registration  for... 613 
Bond  elections,  manner  of  submitting  proposition  at... 549 

Bond  elections,  ordinances  for 732 

Bond  elections  for  park  bonds,  ordinance  calling  for... 727 
Bond  elections  as  to  public  improvements,  submission 

of  several  propositions  at  one  election 702 

Bond  elections,  several  on  same  day 707 

Bond  elections  required  as  to  certain  bonds 551 

Form  of  notice  of 373,  732 

Justices  of  Peace  elected  at  general  election 247 

Justice  of  Peace  to  have  place  on  ballot 372 

Mayor's  proclamation  for  municipal  elections  only 371 

Name  of  candidate  for  Superior  Court  Judge  to  go  on 

general  ticket 134 

New  registration  for  primary  election,  advisability  of. .  .600 
Precincts  may  contain  less  than  200  voters 167 

ELECTION  CLERKS— Claim  for  services  in  1886-87 581 
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ELECTION    COMMISSIONERS—  Page. 

Consideration  of  powers  of 135 

Duties  of,  not  entirely  municipal 137 

Need   not   consolidate   precincts   containing   less   than 

200  voters 167 

New  and  complete  registration  for  primary  election 600 

Payment   for   ballot   paper,    appeal    in    People   v.    San 

Francisco   639 

Power  to  purchase   stationery 135,  689 

(See  Elections;    Registrar.) 

ELECTION  PROCLAMATIONS— 

Effect  of  omission  by  Governor  of  place  to  be  filled. . .  .372 
Mayor's  proclamation  for  municipal  elections  only.... 371 

ELECTRIC  LIGHT  COMPANY— Right  to  use  streets 521 

ELECTRIC  POWER  COMPANY— Right  to  use  streets 521 

ELECTRIC  LIGHTS— (See  Lighting  Service.) 

ELEVATORS — Power  to  contract  for  elevator  insurance 144 

EMERGENCY  REPAIRS— How  controlled  and  regulated. ...  133 
(See  Streets.) 

EMPLOYEES— 

Additional,  how  authorized  and  appointed 552 

Civil  Service,  promotion  during  probationary  period.  . .  .638 
Duty  of  linemen  to  do  night  work  in  addition  to  day 

service 749 

Increase  of  salaries  fixed  by  Charter 708 

May  be  required  to  give  bonds 169 

On  public  buildings,  rights  of, 254 

Park,    fixing   wages    of 588 

Public  utilities,  wages  of 588 

Temporary  employees  to  be  replaced  by  civil  service 

eligibles    166 

(See,  also.  Officers;    Laborers;    Civil  Service.) 

ENACTING  CLAUSE— 

Charter  requires  ordinance  to  have 240 

In  franchise  ordinance 288 

ENCROACHMENTS— 

Permanent  not  permissible  on  streets 227,  251,  318,  359 

Removal  of,  on  Eddy  street,  near  Franklin 527 

(See  Obstructions  and  Streets.) 

ENGINES— 

Permit  to  erect  engines  and  boilers,  how  obtained. ...  159 

ENGINE  lots- 
No  reservation  by  Van  Ness  Map  of  lots  within  private 
grant 722 
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Page. 

ESTOPPEL— Of  city  to  deny  validity  of  franchise 675 

EVENING  POST— 

Claim  of,  for  official  advertising  from  January  8,  1900, 

to  adoption  of  official  paper 303 

Contract  with,  does  not  include  certain  publications....  40 

Contract  with,  does  not  continue  under  Charter 153 

Demands  of,  for  printing  bond  election  notices 733 

EXPERTS— 

Employment   by   Grand  Jury 13 

Officials  as  343 

EXPERT  WITNESSES — Board  of  Supervisors  may  employ.. 202 

FARRELL,  J.  W. — Claim  of,  to  be  approved 737 

FEES— 

Assessor's    right   to 332 

Appraisers  of  collateral  inheritance  tax  to  be  paid 165 

County  officers  not  entitled  to  retain 122 

Criminal  jurors,  not  payable  out  of  Treasury  under  Fee 

Bill  of  1895 84 

Criminal  jurors,  Act  of  1901  applicable  to  San  Fran- 
cisco   517 

Criminal  jurors,  liability  of  municipality  for  under  re- 
trospective statute 634 

Expert  witnesses,  city  may  pay  fees  of 202 

For  recording  marriage    licenses    collectible    by  clerk 

and  payable  to  Recorder 182 

Mileage  not  payable  to  Sheriffs  when  service  not  made.  .411 

Survey  fees  to  go  into  Treasury 187 

To  be  expended  in  course  of  official  duty  not  to  be  paid 

into  the  Treasury 128 

Tax  Collector's  right  to,  for  compiling  military  roll 469 

Treasurer's  claim  to  332 

Voluntarily  paid  not  returnable  365 

Voluntarily  paid  under  Fee  Bill  of  1895  without  protest, 

belong  to  city 592 

When  for  official  services  to  be  paid  into  the  Treasury.  .122 
(See,  also,  titles  of  various  fees.) 

FEES  OF  EXPERTS— Officials  when  entitled 343 

FILLMORE  STREET  WHARF— 

Abstract  of  title  to 744,  745 

Status  of  litigation  relating  to 21 

FINES— 

Society  for  Prevention  of  Cruelty  to  Animals  entitled 
to  certain  fines  i  eg 
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FIRE    COMMISSIONERS—                                                           ^^^e. 
Charter  Board  to  approve    claims    incurred   by  prede- 
cessors   185 

Compensation  of  substitutes 656 

Fire  Department  may  do  its  horseshoeing 505 

Firemen  pensioned  under  Order  No.  2082  not  affected 

by  Charter  170 

May  contract  for  supplies  and  work  in  accordance  with 

Charter  regulations 151 

May  not  use  appropriation  for  stationery  and  printing.  .363 

May  contract  for  horseshoeing 244 

Nature  of  disability  to  entitle  firemen  to  pension 404 

Pensions — Charter    requirement    as    to    rank 336 

Plans  and  estimates  of  improvements  necessary  before 

passage  of  declaratory  ordinance 614 

Power   to   purchase   supplies   independent   of    Charter 

provisions    689 

Power  to  grant  vacations 261 

Retention  of  corporation  yard  employees  without  civil 

service  examination  355 

Status  of  employees  in  corporation  yard 743 

When  firemen  entitled  to  salary  during  temporary  dis- 
ability   621 

(See,  also,  Fire  Department.) 

FIRE  DEPARTMENT— 

Certain  members  of,  to  take  oath  of  office 734 

Compensation  of  substitutes 656 

Dismissal  and  resignation  from 526 

Employees  in  corporation  yard  as  part  of  the  "force"  in 

the  department  355 

Horseshoeing  as  supply  for   244 

Increase  of  budget  appropriation 582 

Liability    of    contractor    for    injury    to    horse    in    his 

charge  466 

May  do  its  horseshoeing 505 

Nature  of  disability  to  entitle  fireman  to  pension 404 

Pensions. — Charter  requirement  as  to  rank 336 

Vacation  for  members  of 261 

When  firemen  entitled  to  salary  during  temporary  dis- 
ability     621 

(See,  also.  Fire  Commissioners  and  Firemen.) 
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FIREMEN—                                                                                                          Page. 
Pensioned    under    Order    No.    2082    not    affected    by- 
Charter  170 

(See,  also,  Fire  Department.) 

FIRE  LIMITS— Special  privileges  within 586 

FIRE  ORDINANCE— 

Special  privilege  in  conflict  with 586 

Unreasonable   if  it   discriminates 586 

Validity  of 586 

FIREWORKS— License  tax  on  sale  of 338 

FISH  BUSINESS — Regulation  of  hours  of  labor  in 321 

FITZGERALD,  MARY  ANNE— Payment  of  claim  of 749 

FOREIGN  CONSULS— Property  of,  when  taxable 66 

FORFEITURE  OF  FRANCHISE. 

For    non-acceptance    and    non-compliance     with    con- 
ditions     668 

For  failure  to  comply  with  conditions 542 

When  judgment  of,  unnecessary 542 

Without  judicial  determination  668 

FRANCHISES— 

Abandonment  of,  by  non-user 693 

As  affected  by  police  power 447 

Bay  and  Coast  Railroad  Company 416 

Charter  requirements  as  to  passage 437 

Conflict   between   statute   of    1901    and    Charter   as   to 

granting  of  533 

Estoppel  of  city  to  deny  validity  of 675 

Expiration  of  Geary  street  franchise 661 

For  use  of  streets  by  steam  railroads 228,  416 

For  telephone  and  telegraph  system  696 

Forfeiture  of,  for  non-compliance  and  non-acceptance.  .668 
Forfeiture  of,  for  failure  to  comply  with  conditions. ..  .542 

Forfeiture  without  judicial  determination 668 

For  use  of  street  by  electric  light  company 521 

For  use  of  street  by  electric  power  company 521 

Limitation  of  license  tax  in,  cannot  be  exceeded 512 

Pacific  Telephone  and  Telegraph  Company's,  not  im- 
paired   by    Charter     provisions     regulating     use    of 

streets    447 

Power  of  municipality  as  to  granting  of 696 

Use  of  Market  street  by  city 716 

When  right  to  change  motive  power  of  a  street  railroad 
is  a  franchise   79-82 
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FRANCHISES— (Continued.)  Page. 

For  San  Francisco  and  San  Joaquin  Railroad  Com- 
pany on  Illinois  street 288 

(See,  also,  Forfeiture  of  Franchises;  Streets;  Construc- 
tion of  Laws.) 

FRANCHISE  SALE  ACT— 

When  applicable  to  change  of  motive  power 79-82 

FREMONT  SCHOOL— 

Enforcement  of  agreement  for  purchase  of  lot  for 597 

FUNDS— 

Appropriations  in  general  fund  are  substantially  sep- 
arate funds   , 175 

Budget  appropriation  for  water  for  municipal  purposes.  .558 
Demands  of  one  year  cannot  be  paid  out  of  funds  of 

the  succeeding  year 194 

Delinquent  taxes  of  one  year  cannot  be  used  to  pay  in- 
debtedness of  prior  year  301 

Delinquent  tax  payments  credited  to  year  when  due 297 

Departments  limited  to  their  budget  appropriation 175 

Funds   of   fiscal    year   not    liable    for    contract    until 

awarded   510 

Of  fiscal  year  not  liable  for  salaries  or  debts  of  prior 

fiscal  year 192 

General  Fund — Disposition  of  unapportioned  moneys 

in 373 

Hall  of  Justice  Fund  subject  to  claims  of  sub-con- 
tractors and  employees   254 

One-twelfth  provision  applicable  to  water  appropria- 
tion   558 

Park  Fund  not  subject  to  control  by  Supervisors 313 

Police  pension,  deficiency  in,  how  made  good 491 

St.  Mary's  Park  Fund 249 

Surplus,  how  created 375,  454 

Surplus,  payment  of  judgments  for  protested  taxes  out 

of 526 

Taxes  paid  under  protest  are  part  of  the  public  funds 

and  subject  to  use 113 

Taxes  paid  under  protest  not  a  separate  fund 113 

Unapportioned   Fee   Fund  to   receive  fees  for   official 

services 128 

Urgent  Necessity  Fund  not  available  for  urgent  neces- 
sity repairs  on  unaccepted  streets 426 
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FUNDS— (Continued.)  ^*s^- 

Urgent  Necessity   Fund,  publication   of   resolution  for 

payment   of   demands   on 414 

Urgent  Necessity  Fund,  demands  on,  how  created. ..  .369 
(See,  also,  titles  of  the  several  Charter  funds;    Con- 
struction of  Laws;    Charter  Citations.) 
GAS — (See  Lighting  Service.) 
GARNISHMENT— Effect  of,  after  assignment 456 

GEARY  STREET— 

Expiration   of   street   railway  franchise 661 

Municipal  street  railroad  along 691 

(See,  also,  Geary  Street  etc.  Ry.  Co.;  Franchises.) 
GEARY  STREET,  ETC.,  RY.  CO.— 

Abandonment    of    franchise    connecting    with    Market 

street  694 

Expiration  of  franchise   of 661 

Franchises  of 747,  748 

Operation  of  proposed  municipal  road  to  foot  of  Mar- 
ket street 716 

Papers  to  be  furnished  City  Attorney 754 

Right  to  remove  roadbed  and  tracks 691 

(See,  also,  Geary  Street;    Public  Utilities;    Public  Im- 
provements;  Street  Railroads.) 
GRADES— (See  Official  Grades.) 
GRAND  JURY— 

Advising  as  to  the  employees  of  the  City  Attorney's 

office    747 

Power  to  employ  experts 13 

GRAND  ARMY  POST— May  be  granted  room  in  City  Hall. . .  .741 

GRAY   BROTHERS— Blasting  permit 346 

GERMANIA  TRUST  COMPANY— 

Personal  property  subject  to  seizure  for  taxes   unse- 
cured by  real  estate 98 

HALL  OF  JUSTICE— 

Acceptance  of 737 

As  to  completion  of 732 

As  to  taking  possession  of,  by  Supervisors 730 

Creation  of  trust  fund  for  payment  of  contractors 730 

Fund  for,  subject  to  claims  of  sub-contractors  and  em- 
ployees   254 

Liability  of  city  for  infringement  of  patent  in  construc- 
tion of 88 
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HALL    OF    JUSTICE— (Continued.)  Pa^«- 

Procedure  to  secure  completion  of 89 

Release,   in   re 738 

(See,  also.  Public  Buildings.) 

HARTER,  B.— Reinstatement   of 75i 

HAWTHORNE  STREET— Width  of 556 

HEALTH  OFFICER— 

May  receive  fees  for  expert  services  outside  of  official 
duties   343 

HEALTH  DEPARTMENT— (See  Board  of  Health.) 

HELLWIG,  CHRISTIAN— 

Claim  to  portion  of  Serpentine  avenue 348 

HELLWIG  vs.  SAN  FRANCISCO— Advisability  of  appeal  in.  .532 

HIGH  FENCES— 

Ordinance  regulating 233 

Enforcement  of  ordinance  against 75° 

Ordinance  against TZl 

(See,  also,  Police  Powers;  Ordinances.) 

HUTCHISON,  AUSTIN— Taxation  of  property  of 541 

HOLJE  V.  SAN  FRANCISCO— Advising  disclaimer  in 67 

HOLMES,  W.  J.— Blasting  permit 346 

HOOK,  HARRY— 

Reinstatement  of,  to  rank  of  sergeant 603 

HORSESHOEING— 

Fire  Department  may  do  its  horseshoeing 505 

For  Fire  Department  as  supply 244 

HOURS  OF  LABOR— 

On  city  contract  work,  working  day  of  eight  hours.... 474 

Enforcement  of  eight-hour  law 474,  546 

Regulation  of,  in  fish  business  by  Supervisors 321 

HOUSE  MOVING— 

Validity  of  ordinance  for  moving  through  streets 746 

HOWARD  STREET— 

Deed  to  certain  property  on 726 

Encroachment  upon  city  property  on 727 

I 

ILLINOIS  STREET— 

Franchise  of  San    Francisco    &  San    Joaquin  Railroad 

Company  on  288 

Paving  of,  by  A.  T.  &  Santa  Fe  Ry.  Co 574 

INCOMPLETE  LEGISLATION— 

Legislation    not    completed    under     the    Consolidation 
Act  cannot  be  completed  under  Charter 148 
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IMPROVEMENTS—  ^^^e. 

Removal  from  school  lots  of 709 

(See  Public  Improvements;    Buildings;   Parks;   Hospi- 
tals;   Sewers;    Public  Utilities.) 
INSANITY  COMMISSIONERS— 

Allowance  of  claim  for  interpreter 417 

May  receive  fees  for  expert  services  outside  of  official 

duties   343 

INSANE  CRIMINALS— Claims  by  State  for  support  of 497 

INSURANCE  COMPANIES— 

Assessment  of  money   in    hands  of   general   insurance 

agent    58 

Assessment  of    premiums    due    and    in    course  of  col- 
lection      59 

INTERPRETERS— 

Courts  can  compel  attendance  of 211 

For  insanity  commission,  allowance  of  claim 417 

Japanese  interpreters  for  police  courts 345 

Of  Police  Court,  Charter  provisions  control  compensa- 
tion  of    210 

Payment  of  750 

J. 

JESSIE   STREET— 

Extension  through   Central   Park 743 

JUDGES— 

Name  of  candidate  for  Superior  Court  Judge  to  go  on 

general  ticket   134 

Superior  Court  Judge  a  State  judicial  officer 135,  371 

(See  Justices  of  the  Peace.) 

JUDGMENTS— 

Against  city,  mode  of  collection 454 

For  protested  taxes,  payable  out  of  Surplus  Fund 526 

Provision  in  budget  for  payment  of 754 

When  enforcible  by  mandamus 436 

JURORS'  FEES— 

Act  of  1901  applicable  to  San  Francisco 517 

Advisability  of  appeal  in  Powell  v.  Phelan,  relating  to.  .634 
Jurors  in  criminal  cases  not  entitled,  under  Fee  Bill  of 

1895,  to  payment  of  fees 84 

Liability  of  municipality  for  fees  of  jurors  in  criminal 

cases    84 

Liability     of     municipality     for,     under     retrospective 
statute    634 
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JUSTICES'   COURT—                                                                    Page. 
Supervisors  without  power  to  remit  fees  of 87 

JUSTICES  OF  PEACE— 

Elected  at  general  election  247 

May  teach  in  night  school 413 

Not  municipal  officers 371 

To  have  place  on  ballot 372 

K. 

KAVANAGH,  ANNIE  R.— Entitled  to  police  pension 3 

KAVANAGH  v.  BROOKS— As  to  appeal  in 205,  736 

KILPATRICK.  E.  C— Status  in  School  Department 738 

L. 

LABORERS— 

Wages  of,  power  of  Supervisors  to  fix 588 

(See,  also,  Civil  Service;  Employees;  Hours  of  Labor.) 

LAFAYETTE  SQUARE— 

Remittitur  in  litigation  as  to 73^ 

Possession  of,  by  city 73^ 

Removal  of  obstructions  in 73i 

LAND  GRANTS— 

Procedure  and  proof  for,  under  Act  of  1870 206 

(See  City  Property;    City  Deeds.) 

LANDS— 

Ninety-nine  year  estate  in,  assessment  of 698 

(See,  also.  City  Property;  Leases;  Pueblo  Lands;  Titles.) 

LAND  PURCHASES— 

By  municipality  of  over  $50,000  in  value 506 

LAND  TITLES— (See  Titles.) 

LEASES— 

Construction  of  Lincoln  School  lease  in  re  fire  escapes.  .107 

Power  of  Police  Commission  to  make 494 

Stanyan  Street  Police  Station 10 

To  run  to  municipality 494 

LEWIS  STREET— Embankment  at 21 

LEVY— Purpose  of  217 

LIBRARY   SITE— 

Acquisition  of,   manner  of  raising  funds  for  purchase 

of    549 

Use  of  Lincoln  School  lot  for 7" 

Bonds  for  551 

LIBRARY  TRUSTEES— 

Power  to  purchase    supplies    independent    of    Charter 
provision  689 
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LICENSE    COLLECTOR—  ^'^^^ 

Appointment  of 87 

May  collect  license  tax  on  trucks  used  in  performance 

of   Federal   contract 121 

Not  to  collect  license  tax  for  sale  of  imported  goods 

in  unbroken  packages  in  hands  of  importer iii 

To  collect,  without  deduction,  license  taxes  due  prior 

to  January  8th,   1900 112 

To    collect    license    taxes    in    advance,    and    for    full 

amount  of  receipt 113 

(See,  also,  License  Taxes.) 
LICENSE  TAXES— 

As  distinguished  from  taxes  generally 504 

Due  before  January  8th,  1900,  to  be  collected  without 

deduction    112 

Imposed   only  on   slot  telephones  discriminatory  and 

illegal    118 

License  tax  is  presumed  to  be  valid 164 

May  be  imposed  on  telephone  business,  based  on  num- 
ber of  telephones   used IIS 

Not  to  be  collected  for  sale  of  imported  goods  in  un- 
broken packages  in  hands  of  importer iii 

On  street  cars   512 

On  sale  of  fireworks 338 

Refunding  licenses  on  sale  of  fireworks 338 

Special  counsel  for  collection  of  unpaid 503 

To   be  collected   in  advance,   and  for  full   amount   of 

receipt    113 

Trucks  used  in  performance  of  Federal  contract  sub- 
ject to  121 

Unreasonable    276 

What   payable   under   Charter 109 

LINEMEN — Duty  to  work  at  night 749 

LINCOLN  SCHOOL  PROPERTY— 

Abstract  of  title  to 755 

Construction  of  Lincoln  School  lease  in  re  fire  escapes.  .107 

History    of    title 711 

Transfer  of,  for  library  site 711 

LIGHTING  COMPANIES— 

Contract  with,  not  created  by  ordinance  fixing  maxi- 
mum   rate    for    service 198 

(See  Lighting  Contracts;  Lighting  Service.) 
LIGHTING  CONTRACTS— Subject  to  competition 4 
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LIGHTING   SERVICE—  Page. 

If  contract   is   invalid,   Supervisors   should   enter   into 

new   contract   for 13 

Invalid   contracts   for 13-15 

Ordinance    fixing    maximum    rate    does    not    create    a 

contract    198 

Proposals  for,  not  to  be  coupled  with  proposition  to 

furnish  poles    285 

Proposal   notice   for,   need   not    contain    specifications 

in  full    301 

Right  of  city  to,  at  lowest  rate  given  consumer 654 

Supervisors  to  call  for  bids  for 197 

Supervisors    to    allow    fair    and    reasonable    compen- 
sation  therefor    13 

Supervisors    may    discontinue    service    under    invalid 

con:  ract     39 

(See,  also,  Contracts;  Municipality.) 
LITIGATION— 

Advisability  of  appeal  in  Powell  v.  Phelan 634 

Advisability  of  appeal  in  Mackay  v.  San  Francisco 746 

Against  Board  of  Education  by  merchants  and  lessors.  .726 

Appeal  in  People  v.  San  Francisco,  ballot  paper 639 

Appeal  in  Peixotto  v.  Bank  of  Commerce  et  al 456 

Appeal  in  San  Francisco  v.  Albouze,  St.  Mary's  Park. .  .658 

As  to  appeal  in  Kavanagh  v.  Brooks 205 

Auerbach  v.  San  Francisco,  taxes  on  quasi-public  cor- 
poration  bonds    464 

Barnhart  v.  Sullivan,  dismissal  of 735 

Compromise  in   Sievers  v.  Warren 728 

Conniff  v.   San   Francisco 52 

Disclaimer  in  Bishop  v.  San  Francisco 556 

Dismissal  of  San  Francisco  v.  Abell 726 

Hellwig  V.  San  Francisco,  advisability  of  appeal  in.... 532 

Holje  V.  San  Francisco,  disclaimer  in 67 

In  re  dismissal  of  San  Francisco  v.  Callaghan  (Mission 

Plaza   suit) 112 

Old  assessment  cases,  dismissals  of 557 

O'Sullivan  v.   San   Francisco 130 

Preliminary   steps   for    suit   to    compel   the    laying   of 

water  mains    677 

Report  as  to  Widber  litigation 729 

San   Francisco  v.    Center,   advising   Supervisors   as   to 
decision   in    552 


LITIGATION— (Continued.)                                                            ^""^e- 
San  Francisco  v.  Albouze,  abandonment  of  proceed- 
ings in   528 

San  Francisco  v.  Fair,  status  of 21 

San  Francisco  v.  Parker 724 

Status  of  litigation  in  Windel  estate 731 

Status  of  Rehfeld  v.  San  Francisco 734 

Status  of  San  Francisco  v.  Albouze 734,  736 

Wingerter  v.   San   Francisco,  right  of  city  to  certain 

fees   365,  592 

(See,  also.  Titles  of  Various  Actions.) 

LOTTERIES— 

Ordinance  punishing  possessor  of  lottery  tickets 266 

Suppression  of,  by  municipality 266 

LUHRS,  A.  E. — Not  a  party  to  San  Francisco  v.  Mooney 747 

LYON   STREET— Obstructions   on 721 

Does  not  run  through  Miranda  grant 721 

Location   of,  from  bay  shore  to   southeast  corner  of 
Presidio    721 

MACKAY  V.  SAN  FRANCISCO— As  to  appeal  in 746 

MACKAY  V.  SHEER  AN  and  MACKAY  v.  SCOTT— 

Judgment   for  city   745 

MAINTENANCE  BOND — For  street  work  unauthorized 420 

MANDAMUS — When  available  to  enforce  tax  levy 436 

MAPS— 

Eddy  Map  not  an  official  map 131 

(See  Dedication  and  Streets.) 

MARKET  STREET — Municipal  street  railroad  on 716 

MARKET  STREET  RAILWAY  CO.— 

Franchise   restriction   as   to   use   of  Market   street  by 

other  corporations 716 

License  tax  on  cars  of 512 

Not  required  to  reconstruct  curbs  and  sidewalks 173 

Reassessment   of  roadbed   and  tracks   of 311 

MARRIAGE — Dismissal  of  teachers  for 334.  554 

MATERIALS— 

For  street   repairs  and  improvements,  how  secured. ..  .659 

MAYOR— 

Approval  by,  of  demands  on  urgent  necessity  fund.... 369 

Approval  of  ordinances  and  resolutions  bj' 214 

Board  of  Health  appointed  by  Mayor  supersedes  statu- 
tory board   128 

Not  to  accept  bond  of  Telephone  Companj-  for  street 
work 459 


MAYOR— (Continued.)  Pa&e. 

Note   and   mortgage   for   "Baldwin   loan" 743 

To  furnish  testimony  for  ballot  paper  case 745 

Required  to  issue  election  proclamation  for  municipal 

elections    only    371 

Trustee  of  Henry  Windel  Fund 253 

When  liability  on  contract  attaches 510 

(See,  also,  Charter;  Supervisors;  Construction  of  Laws 
and   Municipality.) 

MENDELL,  GEORGE  H.— Claim  of 646 

MILITARY  ROLL— 

Duty   of  Tax    Collector   to   compile   and   of   Clerk   of 

Supervisors  to  deliver   283 

Right  of  Tax   Collector  to  fees  for  compiling 469 

MILLER,  A. — Claim  for  damages 747 

MIRANDA  GRANT — Lyon  street  does  not  run  through 721 

MISSION  BAY — Validity  of  closing  certain  streets  in 394 

MISSION  HIGH  SCHOOL— 

Completion   by   Board   of   Education 9 

MISSION   PLAZA— 

As  to  condemnation  proceedings  against 749 

In  re  dismissal  of  San  Francisco  v.  Callaghan 112 

No  sufficient   evidence   of  dedication 130 

MISSION  STREET— 

Improvements   on,   from   Silver   avenue   to   Onondaga 

avenue    593 

Mission    and    Thirtieth    street    extension    homestead, 
dedication  of  street  in,  not  shown 753 

MOORE,   HYLAND — Sewer   damages   to   property  of 724 

MORAN  V.  POLICE  PENSION  FUND— 

Instructions  concerning   742 

MORTGAGES— 

On  property  outside  of  the   State  taxable  as   solvent 

credits    508 

Taxation  of  mortgages  on  exempt  church  property. .  .438 

MOTIVE  POWER — Right  of  street  railroad  company  to  change.  ^2) 

MUNICIPALITY— 

Adoption  of  a  new  Charter  by,  does  not  annul  existing 

contract   161 

Abandonment  of  condemnation  proceedings 528 

Condemnation  of  land  over  $50,000  value 506 

Deduction  of  debts  due  from  claims  against 620 

Estoppel   to   deny  validity  of  franchise ty^ 
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MUNICIPALITY— (Continued.)                                                        ^^ee. 
Estoppel  to  sue  street  railroad  for  maintaining  a  nuis- 
ance      37 

Firemen's  Vacation  Act  not  applicable  to 261 

Form  and  manner  of  contracting  by 294 

Interest  in  excess  taxes  held  by  Treasurer 12 

Judgment    against,    how   collected 454 

Liability    for    advertising    in    which    it    is    stated    that 

others  are  to  pay  for  same 598 

Liability  for  expenditures  by  Surveyor  in  doing  public 

work    605 

Liability  for  expense  of  transportation  of  moneys  to 

State  Treasury  615 

Liability   for   payment   of   fees    of  jurors   in   criminal 

cases    84 

Liability  for  jurors'  fees  under  act  of  1901 517 

Liability  for  jurors'  fees  under  retrospective  statute. .  .634 
Liability  for  old  claims  under  constitutional  amendment.431 

Liability  to  State  for  injury  to  State  wharf 739 

Liability   to   State   for   support   of   criminal   insane. ..  .497 
Liability  for  payment  of  salaries  for  services  of  Sewer- 
age  Commission  of   1892 646 

Liability  for  street  work  on  unaccepted  streets 410 

Liability  for  trust  funds  deposited  under  Section  1691, 

C.  C.  P 418 

Limitations  on  police  power  of 266 

Obligation  to  pay  for  repavement  of  accepted  streets..  91 
Obligation  of,  for  official  advertising  before  adoption 

of   official   paper    303 

Police  powers  of 682 

Payment  for  ballot  paper  furnished  by  State 639 

Power  to  exceed  tax  limit  to  pay  judgment  creditors.  .436 
Power  to  acquire  and  hold  land  for  public  parks  and 

boulevards  under  Public  Parks  Act 7 

Power  to  acquire  electric  light  poles  through  lighting 

contract    285 

Power  to  change  use  of  Pueblo  lands 711 

Power  to  close  or  narrow  streets  statutory  only 248 

Power  to  control  the  tearing  up  of  streets 449 

Power  to  fix  salaries  of  police  court  stenographers.  ..  .320 

Powers  as  to  granting  of  franchises 696 

Power  to  sue  to  compel  abatement  of  nuisance  main- 
tained by  street  railway  company 37 

Power   to   grade    street   continuing 220 
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MUNICIPALITY— (Continued.)  ^^se. 

Power  to  impose  license  taxes  upon  street  cars 512 

Power  to  lease  Sailors'  Home 547 

Power  to  license  sparring  contests 51 

Power  to  pay  for  park  or  boulevard  lands  by  annual 

tax  or  bond  issue  under  Public  Parks  Act 7 

Power  to  prevent   poker  playing 687 

Power  to  punish  possessor  of  lottery  ticket 266 

Power    to    purchase    light    and    pay    reasonable    price 

therefor    pending    contract 40 

Power  to  purchase  on  option .390 

Power  to  regulate  advertising  fences 233 

Power  to  regulate  street  advertising 233 

Power  to  regulate  telephone  rates 329 

Power  to  require  examination  of  operators  of  steam 

engines  and  boilers 682 

Power  to  sell  real  estate  of 690 

Power  to  refund  taxes 650 

Power  to  remit  penalty  for  taxes  unpaid 650 

Property  of,  nature  of  titles  to 711 

Property  of,  no  reservation  by  Van  Ness  Map  of  lots 

within    private    grants 722 

Pueblo  lands,  held  in  trust  for 711 

Purchase  of  land  of  over  $50,000  in  value  by 506,  702 

Purchase  of  supplies  for  several  departments  of  gov- 
ernment     688 

Reimbursement    by    United    States    for    judgments    in 

Presidio  mob  cases    753 

Right  of  action  against  contractor  for  injury  to  horse 

in    his    charge    466 

Repayment  of  protested  taxes  for  proposed  bond  issue 

of  1899    542 

Right   to   fees    paid   under   Fee    Bill   of    1895   without 

protest    592 

Right  to  lighting  service  at  lowest  rate  given  consumer. 654 
Right  to  maintain  action  to  prevent  unlawful  obstruc- 
tion of  street   y? 

Rights  under  decision  in  San  Francisco  v.  Center 552 

Street  railroad  along  Geary  street 691 

Street   railroad   on   Market   street 716 

Street  railroad,  operation  of  municipal  street  railroads 

on  streets  already  occupied  by  street  railroad 716 

Street  railroad,  right  to  road  bed  and  tracks  of  Geary 
Street  etc.  Railroad 692 
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MUNICIPALITY— (Continued.)  Page. 

Transfer  of  property  held  in  trust  for  special  purposes 
to  some  other  purpose 711 

(See,    also,    Construction   of    Laws;    Charter;    Mayor; 
Supervisors;  Police  Powers.) 
MUNICIPAL  AFFAIRS— 

Control  of  school  buildings 366 

Discussion  as   to  what   are 535 

Elections  not  strictly  a  municipal  affair 137 

Fire  Department  affairs  are 261 

Statute  creating  public  offense   does  not  deal  with  a 
municipal  affair 50 

(See,  also,  Words  and   Phrases.) 
MUNICIPAL  BUDGET— (See  Budget.) 
MUNICIPAL  FUNDS— (See. Funds.) 
MUNICIPAL   OFFICERS— Certain   officers  not 371 

(See  Employees;  Officers.) 
MUNICIPAL  ORDINANCES— (See  Ordinances.) 
MUNICIPAL  STREET  RAILROADS— 

(See  Municipality;  Public  Utilities;  Street  Railroads.) 
MUNICIPAL   WATER    WORKS— 

(See  Public  Utilities;  Water  Works.) 
MURPHY  V.  POLICE  PENSION  FUND— 

Instructions  concerning   742 

MUTUAL  ELECTRIC  LIGHT  CO.— 

Offer  to  furnish  lighting  service 40 

N 

NATIONAL  BANKS— 

Personal  property  of,  cannot  be  directly  taxed  by  state.  91 

Required  to  permit  inspection  of  list  of  shareholders 
by  Assessor    6^ 

Statute  requiring  taxation  of  national  bank  stock  not 
invalid  under  Owensboro  Bank  v.  Owensboro 82 

Taxes  on  real  property  to  be  accepted 91 

(See,   also.  Taxation.) 

NATIONAL  BANK  STOCK— Taxation  of,  in  1899 540 

NICKEL-IN-THE-SLOT  MACHINES-(See  Slot  Machines.) 
NTNFTY-NINE  YEAR  ESTATE-Assessment  of 698 

NOE  grant- 
No  reservation  of  lot  within,  by  Van  Ness  Map 722 
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NUISANCES—  Page. 

Operation  of  steam  boiler  under  assigned  permit 346 

Street  railroad  tracks  unlawfully  on  a  street  a  public 

nuisance    33 

Track  trenches  from  which  tracks  have  been  removed, 

a  public  nuisance 36 

(See,  also,  Police  Powers;  Supervisors;  Encroachments.) 
OATH  OF  OFFICE— To  be  taken  by  certain  members  of  Fire 

Department  734 

OATHS— 

Power  of  secretary  of  Board  of  Public  Works  to  ad- 
minister  an   oath 232 

Power  of  Assessor's  clerk  to  administer 183 

OBSTRUCTIONS— (See  Encroachments;  Streets.) 

OFFICE— 

Creation  of  position  by  Board  of  Public  Works  with- 
out consent  of  Civil  Service  Commission 481 

Citizenship  as  a  qualification  for 640 

Residence   as   a   qualification   for 203 

Power   to   create    682 

OFFICERS— 

Appointment  of  license  collector 87 

Army  and  navy,  taxation  of  property  of 221 

Additional  cashier  for  Tax  Collector  under  civil  service.. 653 

Additional    deputies,    how    provided 185 

City  Attorney  not  personal  adviser  of 291 

Civil  service,  promotion  during  probationary  period. . .  .638 
Deputy  Tax  Collectors  entitled  to  three  days'  salary 

in  January,  1899   95 

Expiration  of  term  of  Charter  officers 594 

Fees  for  official  services  to  be  paid  into  the  T'^easury. .  .122 
Fees  to  be  expended  in  course  of  official  duty  not  to 

be  paid  into  the  Treasury 128 

Increase  of  Charter  salaries  of 708 

Interest  of,  in  contracts  with  municipality 610 

Limited  in  expenditures  by  budget  appropriation 175 

May  be  allowed  fees  for  expert  services  outside  of  of- 
ficial duties    343 

May    require    bonds    of    their    employees    and    fix    the 

amount   thereof 168 

Nature  of  a  clerk's  position 183 

Power  of  a  secretary  to  administer  oaths 232 

Reports    of,    not    required    to   be    published   in    official 
newspaper 40 
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OFFICERS— (Continued.)  p^s«- 

School  teacher  not  a  salaried  officer  of  C.  &  Co 413 

Subordinate  officers  may  be  required  to  give  bonds....  169 

Withdrawal  of  resignation  of 566 

(See  Civil  Service;   Deputies;    Employers;   Oaths;   Of- 
fice and  Official  Bonds.) 
OFFICIAL  ADVERTISING— 

Changes  in  proposal  notice  for  1900 191 

Charter  requires  new  contract  for I53 

Defects  in  proposals  calling  for  bids 188 

Charter  requirements  for  official  paper i88 

Delinquent  tax  list 241,  495 

Demands  of  Evening  Post  for  printing  bond  election 

notices    733 

Liability  of  city  for,  from  January  8,  1900,  to  adoption 

of  official   paper 303 

Notice  of  proposals  part  of  contract  for  public  adver- 
tising    190 

Reports  not  required  to  be  published  in  official  news- 
paper      40 

Sufficiency  of  bids  for 752 

What  is  included  in  public  advertising 190 

(See,  also.  Official  Paper  Publications.) 
OFFICIAL  BONDS— 

Bond   of     Chief   of    Department   of     Electricity,   how 

fixed    168 

Forms  of    732 

Officers  may  require  bonds  of  their  employees  and  fix 

the    amount    thereof 168 

Sufficiency  of  bond  of  Superintendent  of  Schools 689 

OFFICIAL  GRADES— 

At  Sixth  and  Bryant  streets 219 

Charter   procedure   for   fixing 531 

How  changed  under  Charter 242 

How  changed  under  Statute  of  1868 loi 

Insufficient  ordinance  for  change  of 740 

Validity  and  effect  of  Ordinance  No.  684 219 

OFFICIAL  PAPER— 

Charter  requirements  as  to 188 

New  contract  for,  to  be  made  under  Charter 153 

(See,  also,  Evening  Post;  Official  Advertising  and  Pub- 
lication.) 
OFFICIAL  PUBLICATION— 

(See  Publication;  Official  Paper;  Official  Advertising.) 
OLIVE  AVENUE — Dedication  and  abandonment  of 510 
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OPTIONS—  Page. 

Acceptance  by  city  of  gift  of 509 

Power  of  municipality  to  purchase 390 

ORDINANCES— 

Against  poker  playing  687 

As  to  repeal  of  Order  No.  267 754 

Calling  election  for  Park  bonds 727 

Charter    requirement    as    to    publication    essential    to 

validity    155 

Declaratory  for  acquisition  of  public  utilities 575 

Enacting  clause  required  for 240,  288 

Enforcement  of  high  fence  ordinance 750 

For    abatement    of   nuisances 626 

For  bond  elections    732 

For  examination  of    operators  of    steam    engines    and 

boilers   682 

For  house  moving,   validity  of 746 

Final  passage  of,  requires  aye  and  no  vote 147,  157 

Fixing  limits  for  keeping  two  cows 645 

High  fence  ordinance 233,  "j^Ty  75° 

Initiative — Bogus   signatures   on   petition   for 383 

Introduced  under  Consolidation  Act  cannot  be  passed 

under  Charter   148 

Mayor's  approval  of  214 

Ordinance  for  street  guides 212 

Publication  of  ordinance  accepting  streets 213 

Publication  of  ordinance  accepting  street  before  final 

passage    213 

Punishing  the  possessor  of  lottery  ticket 266 

Revision    of 732 

To  embrace  but  one  subject,  to  be  expressed  in  title... 327 
Validity  of    ordinance    permitting    entrance    steps    on 

sidewalks    318 

Validity  of  Order  No.  96  not  determined  by  courts. ..  .748 
(See    Charter;    Official   Advertising;    Publication;    Su- 
pervisors; Parliamentary  Procedure.) 
OUTLYING  DISTRICTS— Supplying  of  water  to 677 

OVERHEAD  WIRES— 

For  messenger   service 349 

Permit  to  string,  necessary 350 

Regulation  as  to  street  railroads 362 
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PACIFIC   GAS   IMPROVEMENT   COMPANY—  Page. 

Invalid    contract    with 13 

PACIFIC  OCEAN  EXHIBITION— 

Constitutionality  of  bills  promoting 725 

PACIFIC  TELEPHONE  AND  TELEGRAPH  COMPANY— 

Bond  of,  for  performance  of  street  work 459 

Franchise  not  impaired  by  Charter  provisions  regulat- 
ing use  of  streets 447 

Subject  to  Charter  provisions  as  to  tearing  up  streets.. 447 
(See    Franchises;    Streets;    Street    Work;    Telephone 
Companies.) 

PALMER  v.  SAN  FRANCISCO— As  to  appeal  in 749 

PANHANDLE  EXTENSION— 

Memorandum  of  agreement    728 

Parties  to  proceedings    726 

Proceedings    for    acquisition    of    lands    under    Public 

Parks  Act    7 

(See  Bonds;  Bond    Elections;  Parks    and    Public  Im- 
provements.) 
PAPER— (See  Official  Paper.) 
PARKS— 

Abstracts  of  proposed  park  property  not  needed  be- 
fore  bond   election P4 

How  cleaned,  sprinkle,  -jhted 264 

Park  Fund  not  controlled  by  Supervisors 313 

Proceedings  for    acquisition    of    land    for    "Panhandle 

Extension,"  under  Public  Parks  Act 7 

Purchase  or  condemnation  under  Public  Parks  Act 7 

(See  Boulevards,  Bonds,  Bond  Elections,  Condemna- 
tion;    Park   Commissioners;    Public  Improvements; 
St.  Mary's  Park;    Lafayette  Square.) 
PARK  COMMISSIONERS— 

Power  to    purchase    supplies    independent    of  Charter 

provision    689,  697 

Power  to  contract  for  supplies 697 

Power  to  control   driveways  and  entrances  to  public 

buildings    ^99 

Park   Fund   controlled   by 313 

Power  to  fix  wages  of  laborers 588 

To  clean  and  sprinkle  parks  and  squares 264 

(See  Board  of  Public  Works;    Parks;    Public  Improve- 
ments.) 


796 

Page. 

PARK    LANDS— Condemnation    of 489 

PARK  POLICE— 

Status  of — Right  to  credits  for  seniority  of  service. ..  .651 
PARLIAMENTARY   PROCEDURE— 

Charter  requires  aye  and  no  vote  on  final  passage  of 

ordinance  or  resolution 147,  157 

Distinction  between  motion  and  bill 158 

Legislation  begun  under  Consolidation  Act  cannot  be 

completed  under  Charter   148 

Supervisors,  power  of  minority  as  to  adjournment 350 

Vote   required   to   amend   bill 402 

With   reference  to  passage  of  franchises 437 

(See  Ordinances  and  Supervisors.) 
PATENTS— 

Liability  of  city  for  infringement  of,   in  construction 

of   Hall    of   Justice 88 

PAYOT,  UPHAM  &  CO.— 

Effect  of  election  of  Supervisor  Payot  upon  contracts 

with    610 

PEIXOTTO  V.  BANK  OF  COMMERCE  ET  AL— 

As  to  appeal  in 456 

PENAL  CODE — (See  Construction  of  Laws;  Code  Citations.) 
PENSIONS— 

Claim  of  former  Police  Commissioners  to  pension 277 

Claim  of  Schroeder  heirs  against  the  Police   Pension 

Fund    288 

Firemen's  Pensions — Charter  requirement  as  to  rank.  .336 
Fireman's  pension,  under  Order  No.'  2,082,  not  affected 

by   Charter    170 

Nature   of  "disability"   required   to   secure  pension  in 

Fire   Department    404 

When  firemen  entitled  to  salary  during  temporary  dis- 
ability    621 

Police — 

Not  allowable  to  ex-members  of  department 599 

Right  of  heir  of  a  disability  pensioner 585 

Under    Section   7  of   Police    Pension    Fund   Act — 

Kavanagh  case    3 

(See,  also,  Fire  Commissioners;   Fire  Department;  Po- 
lice Commissioners  and  Police  Department.) 
PEOPLE'S  MUTUAL  TELEPHONE  COMPANY— 

Disapproval  of  bond  by  Board  of  Supervisors 102 

Forfeiture   of  franchise    542 

Purchase  of  option  by  city  390 
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PEOPLE  V.  SAN  FRANCISCO— Payment  for  ballot  paper... 639 

PERMANENT  ENCROACHMENTS— 

(See  Encroachments;    Obstructions  and  Streets. 

PERMITS— 

For  blasting  and  boilers,  character  of 346 

For  repair  of  buildings,  how  obtained I59 

For  erection  of  boilers,  how  obtained I59 

For  temporary  obstructions  on  streets 250 

For  moving  house  through  streets 228 

Requirement  of,  for  clothing  solicitors 604 

(See    Board     of     Public  Works;    Supervisors;    Police 
Commissioners;    Streets.) 

PEST-HOUSE— Claim  for  damages  for  burning  of 729 

PETITIONS— 

For   submission   of  ordinance   to  electors,  bogus   sig- 
natures on  3^3 

PHELAN,  JAMES  D.— 

Trustee  of  building  fund  for  Bateman  Brothers 730 

PHOTOGRAPHING— Of  public  records  permissible 164 

PHRASES— (See  Words  and  Phrases.) 

PLANS  AND  ESTIMATES— 

(See  Public  Utilities;    Public  Improvements;    City  En- 
gineer;   Board  of  Public  Works;    Supervisors.) 
POKER  PLAYING— Power  to  prevent  by  ordinance 687 

POLICE  COMMISSIONERS— 

Claim  of  former  commissioners  to  pension 277 

Charter  power  to  dismiss  officers 570 

Permits   for   clothing   solicitors 604 

Power  as  to  issuance  of  permit  to  sell  liquor 755 

Power  to   make   lease 494 

Power  to  permit  withdrawal  of  resignation 566 

Power  to  reinstate  officer  after  resignation 603 

Power  to  suspend  police  officer 618 

Power  of  former  board  to  disrate 339 

Power  to  reinstate  dismissed  police  officer 323 

Power  to   restore  to  rank  disrated  police   officer 323 

Power  to  arbitrarily  dismiss  police  officer 324 

Reinstatement  of  B  .Harter 751 

To  furnish  official  record  of  Lieutenant  Price 739 

Status   of    281 

(See   Pensions;    Permits;    Police   Department;    Police 
Officers.) 
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POLICE   COURT—  Page. 

Appointment  of  Japanese  interpreters  for 345 

Compensation  of  interpreters  controlled  by  Charter. .  .210 

POLICE  DEPARTMENT— 
Pensions — 

Not  allowable  to  ex-members  of  department 599 

Right  of  heir  of  a  disability  pensioner 585 

Status  in,  of  former  members  of  Park  police 651 

Withdrawal  of  accepted  resignation 566 

(See  Pensions;  Police  Commissioners;  Police  Oiificers.) 

POLICE  OFFICERS— 

Park  police — Right  to  credits  for  seniority  of  service.  .651 

Power  of  commission  to  suspend 618 

Power  of  dismissal  in  Police  Commission 570 

Power  of  former  Board  of  Police   Commissioners  to 

disrate    339 

Promotion   of  probationary  appointee 638 

Protection  of,  by  Charter  provisions 570 

Reinstatement  of,  after  resignation 603 

Reinstatement   of   dismissed   officer 323 

"'*'^-        Restoration  to  rank  of  disrated  officer 323 

Retired  officer  member  of  Police  Department 3 

(See,  also.    Pensions,    Police    Commissioners,    Police 
Department.) 
POLICE  PENSION  FUND— Deficiency  in,  how  made  good.. 491 
(See  Pensions;  Police  Commissioners;  Police  Depart- 
ment.) 

POLICE  POWER— 

Abatement  of  nuisances   626 

Examination  of  operators  of  steam  engines  and  boilers. 682 

Exercise  of,  unreasonable  if  discriminatory 586 

Limitations   upon  exercise   of,   by  municipality 266 

Pool  selling  ordinance  64 

Power  as  to  sparring  contests 51 

Prohibition  of  poker  playing  in  public  places 687 

Regulation   of   hours   of  labor 321 

Regulation    of    telephone    rates 330 

Regulation  of  erection  and  alteration  of  buildings 160 

Regulation  of  high  fences  and  street  advertising 233 

Regulation   of  manner   of  tearing   up   streets   a  valid 

exercise  44P 

Restricting  keeping  of  cows 645 
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POLICE   POWER— (Continued.)  ^*^*- 

Street  guides  ^^^ 

Suppression  of  lotteries    266 

(See,  also,  Municipality  and  Supervisors.) 

POLITICAL  CODE— 

(See  Construction  of  Laws;  Code  Citations.) 

POLL  TAX— 

Salary  of  Federal  employee    not    subject   to    garnish- 
ment for    "3 

POLL  TAX  FEES— Assessor's  right  to  percentage 33i 

POOL  SELLING— 

Ordinance  permitting  same  on  dog  races 64 

PORTER,  J.  L.— 

Title  to  lot  on  Bluxome  street,  near  Fourth  street 724 

POTTER  V.  CITY  AND  COUNTY— 

As  to  title  of  city  to  lands  involved 749 

POUND  LIMITS—  .     . 

Not  required  to  be  coextensive  with  municipal  limits.. 340 

POUND  ORDINANCE— Validity  of   744 

POWELL  V.  PHELAN— Advisability  of  appeal  in 634 

POWERS  V.  CITY  AND  COUNTY— Settlement  of 750 

PRECINCTS— 

Election  precincts  may  contain  less  than  200  voters 107 

PRICE,  LIEUTENANT— Disratement  of   339 

Official  record  of 739 

PRIMARIES— New  and  complete  registration  for  1902 600 

PRINTING— 

(See  Official  Advertising;    Official  Paper;    Publication; 

Stationery;    Printing.) 

PROPERTY  OWNERS— 

Cannot  be  compelled  to  repave  accepted  streets 91 

May  do  street  work  by  private  contract 178 

Power  to  bar  proposed  street  improvement 298 

(See,  also.  Street  Work.) 

PROTESTED  TAXES— 

Litigation  for   740 

Payment  of  certain  claims  for 740 

Refunded  upon  verified  claim  of  taxpayer 544 

Repayment  of  those  illegally  levied  in  1899 542 

(See,  also.  Tax  Collector;   Tax  Collection;   Taxes.) 

PUBLICATION— 

Injunction  against  printing  of  delinquent  tax  list 720 

Notice  of  tax  sales,  manner  of  publication 388 
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PUBLICATION— (Continued.)  I'age. 

Of  ordinances  accepting  streets 213 

Of  ordinance  accepting  street  before  final  passage 213 

Of  resolutions  awarding  contracts 718 

Of   resolutions   for   payment   of   demands   on    Urgent 

Necessity  Fund   414 

Resolutions   approving  department   demands 291 

(See  Official  Advertising  and  Official  Paper.) 
PUBLIC  BUILDINGS— 

Completion  of  school  building  on  default  of  contractor,  9 
Construction  of  Lincoln  school  lease  in  re  fire  escapes.  107 
Driveway  and  entrances    to,    controlled    by    Board  of 

Public  Works 399 

Elevator   insurance — Board   of    Public    Works    cannot 

contract  for    144 

Lease  of  Stanyan  street  police  station  10 

Liability  of  city  for    infringement    of    patent    in  con- 
struction of  Hall  of  Justice 88 

Procedure  to  secure  completion  of  Hall  of  Justice 89 

Progressive   payments   for  work  on 293 

Rights  of  sub-contractors  and  employees  engaged  on 

public  buildings 254 

Work  on,  division  into  "main  elements" 293 

(See,  also,  Board  of  Public  Works;    City  Hall;   Hall  of 
Justice;    Public  Improvements;    School  Buildings.) 
PUBLIC  GROUNDS— 

Control  of  driveway  and  entrances  to  public  buildings.  .399 
PUBLIC  IMPROVEMENTS— 

Abstracts  of  proposed  park   property    not  needed  be- 
fore bond  election   94 

Acquisition  of  lands  includes  improvements  thereon.  ...609 
Appointment  of  Board    of    Engineers    to    plan    sewer 

system    104 

Charter  procedure  as  to  calling  a  bond  election  for 485 

Consideration     of    bills     looking    to    the     making    of 

various    561 

Description  of  land  for,  required 701 

Inclusion  of  city  property  in  resolution  of  necessity.  ..  .607 
Manner  of  submitting  proposition  at  bond  election. ..  .549 

Ordinance  initiating  proceedings  for  acquisition  of 730 

Ordinances  for  bond  election  for 732 

Plans  and  estimates  for,  how  obtained 607,  614 

Plans    and    estimates    necessary    before    passage    of 
declaratory  ordinance    607 
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PUBLIC   IMPROVEMENTS— (Continued.)                                Page. 
Power  of  property  owner  to  bar  proposed  street  im- 
provement     298 

Proceedings  for  parks,    hospitals,    sewers    and    school 

houses   561 

Proposition   for,   not   to   be   submitted   when   not   re- 
quired     701 

Submission    of    several    propositions    at    same    elec- 
tion   702,  727 

(See,  also.  Bonds;    Bond  Elections;  Municipality;  Pub- 
lic Buildings;    Public  Utilities;    Supervisors  and  va- 
rious public  improvements.) 
PUBLIC  OFFICE— (See  Office.) 
PUBLIC  OFFICERS— (See  Officers.) 
PUBLIC  PARKS— (See  Parks.) 
PUBLIC  SCHOOLS— (See  Schools.) 
PUBLIC  SCHOOL  TEACHERS— (See  Teachers.) 
PUBLIC  STREETS— (See  Streets.) 

PUBLIC  UTILITIES— 

Consideration  of    bills    looking   to    the    acquisition    of 

various    561 

Declaratory  ordinance  for  acquisition  of 575 

Geary  Street  Railroad,  expiration  of  franchise 661 

Municipal  street  railroad  along  Geary  street 691 

Municipal  street  railroad  on  Market  street 716 

Operation  of  municipal  street  railroads  on  streets  al- 
ready occupied  by  street  railroad 716 

Preparation  of  plans  before  submission  of  proposition. 478 

Purchase  of  option  on,  by  city 390 

Submission  of  several  propositions  at  one  election. ..  .702 
(See,  also.  Construction  of  Laws;    Bonds;    Bond  Elec- 
tions;   Municipality;    Public  Improvements;    Super- 
visors;   Street  Railroads  and  various  public  utilities.) 

PUBLIC   WORKS— (See   Board  of.) 

PUEBLO  LANDS— 

Held  in  trust  for  public  uses 7H 

Proposed   change   of  use 711 

(See  City  Property;    Municipality.) 

QUARANTINE— 

Power  of  State  Board  of  Health  to  raise,  when  estab- 
lished by  City  Board  of  Health 552 

QUINLAN,  JAMES— 

Right  to  remain  on  civil  service  eligible  list 640 
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RAGAN,   D.   F.—  Page. 

Lease  to  the  city  of  the  Stanyan  street  police  station.,   ii 

Obligations  of,  under  said  lease ll 

RAILROADS— 

Bay  and  Coast   Railway  Company  franchise 416 

Duty  of  A.  T.  &  Santa  Fe  Co.  to  pave  Illinois  street... 574 

Privilege  for  spur  track 397 

Term  "railroads,"  as  used  in  Section  10,  Article  XIII 

of   Constitution    24 

Use  of  streets  by  steam  railroads 228,  416 

Use  of  streets  by,  temporary  tracks,  spur  tracks 568 

(See,  also.  Franchises;   Streets;  Street  Railroads;  Con- 
struction of  Law^s.) 
RAIMOND,  MARY  C— 

Title  to  lot  on  Hovi^ard  street,  near  Third  street 725 

RANDALL  STREET— 

Abstracts   of  title   to,   betvi^een   Chenery   and   Mission 

streets   726 

Dedication  of,  betw^een   Mission  and   Chenery  streets 

17,739 

RATES— 

Ordinance  fixing  maximum  rates  does  not  create  con- 
tract    198 

(See,  also.  Construction  of  Laws;    Charter;    Lighting 
Service;    Water  Companies;    Water  Rates.) 
REAL  ESTATE— 

Of  municipality,  power  of  Supervisors  to  sell 690 

RECORDER— 

May  permit  photographing  of  public  records 164 

Recordation  of  notes  on  marriage  certificates 75% 

Recording  by  typewriter  permissible 430 

To  approve  claim  of  Farrell y^? 

To  receive  from  County  Clerk  marriage  license  fees...  182 

RECORDS — Photographing  of  public  records 164 

REGISTRAR— 

Effect  of  bogus  signatures  on  petition  for  submission 

of  ordinance  to  electors   383 

Justices  of  Peace  elected  at  general  election 247 

Name  of  candidate  for  Superior  Court  Judge  to  go  on 

general   ticket    134 

To  place  Justice  of  Peace  on  ballot 372 

(See    Election    Commissioners;     Elections;     Election 
Proclamations.) 
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Page. 

REGISTRATION— For  bond  elections 613 

(See  Elections.) 

REGULATIONS— 

Treasury  Department — Have  force  of  Federal  statute..  42 

REHFELD  v.  SAN  FRANCISCO— 

Appeal  in    745 

Claim  against  United  States  for 736 

Reimbursement  of  city  by  United  States 753 

Status    of    734 

RESIDENCE— 

Actual  distinguished  from  constructive  residence 204 

Actual,  how  determined 205 

Interpretation  of  Charter  provisions  as  to,  for  qualifi- 
cation for  office    203 

RESOLUTIONS  OF  AWARD— 

Requirements  of  Charter  as  to 319 

ROANOKE  STREET— Dedication  of 500 

ST.    MARY'S    AVENUE— Dedication    of 500 

ST.  MARY'S  PARK— 

Abandonment     of     condemnation     proceedings     after 

judgment    528 

As  to  the  appeal  in  San  Francisco  v.  Albouze 658 

Commencement  of  condemnation  proce-edings 728 

(See,  also,  San  Francisco  v.  Albouze.) 

ST.  MARY'S  PARK  FUND— Diversion  of 249 

SAILORS'  HOME— 

Held  in  trust  by  city  for  a  specific  charity 547 

Lease  by  city  for  revenue  purposes 547 

SALARIES— 

Increase  of,  by  Supervisors  708 

Preferred  claims    under    Consolidation    Act    not    pre- 
ferred under   Charter    193 

Salaries  for  June  not  to  be  paid  out  of  funds  of  follow- 
ing year  194 

(See  Fees;    Officers.) 

SALES— 

Commissioners'  and  referees'  sales,  recordation  of  by 
County    Clerk    217 

SANCHEZ   STREET— Official   grade   of loi 

SAVINGS  AND  LOAN  CORPORATIONS— 

Deduction  of  deposits  from  solvent  credits  by 255 

Taxation  of  deposits    255 

SAN  FRANCISCO  GAS  AND  ELECTRIC  COMPANY— 

Invalid  contract  with   i ^ 
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SAN  FRANCISCO  AND  SAN  MATEO  RAILWAY  CO.—  I'age. 
Assessment  of 24,  730,  741 

SAN  FRANCISCO  &  SAN  JOAQUIN  RAILROAD  CO.— 

Franchise  on   Illinois   street    288 

SAN  FRANCISCO  AND  SAN  JOSE  RAILWAY— 

Right  of  way  across  Sherman  avenue 354 

SAN  FRANCISCO  v.  ABELL— Dismissal  of 725 

SAN  FRANCISCO  v.  ALBOUZE— 

Abandonment  of  proceedings  after  judgment 528 

As  to  the  appeal  in 658 

Goldstein  appeal    743 

Status  of  734,  736 

SAN  FRANCISCO  v.  CENTER— 

Advising  Supervisors  as  to  decision  in 552 

SAN  FRANCISCO  v.  HAMILTON— Dismissal  in 557 

SAN  FRANCISCO  v.  MOONEY— 

A.  E.  Luhrs  not  a  party  to 747 

SAN  FRANCISCO  v.  PARKER— Demurrer  in 724 

SAN  FRANCISCO  v.  WIDBER— 

Report  as  to  litigation 729 

Sale  of  Mountain  View  property 739 

Sale  of  Santa  Clara  property 741 

Sale  of  Widber  property 751 

Title  of  city  by  quit  claim  deed 739 

Title  to  Alameda  real  estate 744 

SCHOOLS— 

Approval  of  demand  of  Superintendent  for  expenses, 

under  Section  1533,  Political  Code 407 

California  life  diploma  issued  before  1880 139 

California  life  diploma  issued  between  1880  and  1893...  141 

California  life  diploma  issued  since  1893 140 

Description  of  land  for    school    lots    required    before 

submission  of  proposition 701 

Enforcement  of  agreement  for  purchase  of  lot  for  Fre- 
mont  school    597 

Holder  of  California  life  diploma  needs  no  further  cer- 
tificate     139 

Proposed  transfer  of  Lincoln  school  property 711 

Rule  against  marriage  of  teacher 554 

Teacher   in    night    school    not    an    officer    of    city   and 

county    413 

(See,  also.  Board  of  Education;  Superintendent  of 
Schools;  Teachers;  Public  Improvements;  Public 
Buildings.) 
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SCHOOL   BUILDINGS—  Page. 

Repairs  made  by  Board  of  Public  Works  upon  order 
of  Board  of  Education 365 

(See  Public  Buildings.) 
SCHOOL  FUND— 

Liability  for  use  of  horse  belonging  to  Board  of  Pub- 
lic Works    590 

SCHOOL  LOTS— 

Removal  of  certain  improvements  on,  by  lessees 709 

(See  Lincoln  School  Property.) 

SCHOOL  TEACHERS— (See  Teachers.) 

SCHROEDER,  JOHN— 

Claim  of  heirs  against  Police  Pension  Fund 288 

Payment  of  claims  of  heirs  of 749 

SCOTT,   IRVING  M.— Claim  of 646 

SERPENTINE  AVENUE— 

Advisability  of  appeal  in  Hellwig  v.  San  Francisco 532 

Claim  of  Christian  Hellwig  to 348 

Not  a  public  street 528 

Power  of  Supervisors  to  deed  portion  of 348 

SEWERS — Damages  to  property  of  Hyland  Moore 724 

SEWERAGE  COMMISSION— Of  1892,  claim  for  services. ..  .646 

SEWERAGE  SYSTEM— 

Appointment  of  Board  of  Engineers 104 

(See  Public  Improvements.) 

SHERIFF— 

Claim  of,  for  mileage. 411 

Fees  for  official  services  to  be  paid  into  the  Treasury.  .122 
Fees  to  be  expended  in  course  of  official  duty  not  to 

be  paid  into  the  Treasury 128 

Purchase   of   supplies   by 688 

Right  to  obstruct  street 631 

SHERMAN  AVENUE— 

Abstract  for  determination  of  title  to 737 

Dedication  of,  between  Wyoming  Avenue  and  Old  San 

Jose   Road    354 

Plats  of  land  in 738 

Title  of  Southern  Pacific  Co.  to  portion  of yyj 

SHRINER  V.  BROOKS— Payment  of  bail  moneys 746 

SIEVERS  V.  WARREN— Compromise  in 728 

SIGNATURES— 

Bogus  signatures  on  petition  for  submission  of  ordi- 
nance  to   electors    383 
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Page. 

SIGNS — In  public   streets 457 

SIXTH  STREET— Official  grade  at  Bryant  and  Sixth  streets.. 219 
SLOT  MACHINES— 

License  tax  imposed  only  on  slot  telephones 118 

SMITH,  S.  HARRISON— Claims  of 605 

SOLICITING  AGENT— 

Clothing  trade  does  not  require  permit  for 604 

SOLVENT  CREDITS— 

Mortgages  on  property  outside  of  the  State  taxable  as.  .508 

Uncollected   insurance   policies    assessable   as    solvent 
credits   65 

When   insurance  premiums  are   assessable  as   solvent 
credits    59 

(See,  also.  Words  and   Phrases.) 
SOUTHERN  PACIFIC  COMPANY— 

Right  of  way  across  St.  Mary's  Avenue  and  Roanoke 

street 500 

SOUTHERN  PACIFIC  OF  ARIZONA— Bonds  of,  taxable. ..  .65 
SPARRING  CONTESTS— 

Licensing  of,  under  Section  412,  Penal  Code 48 

SPECIAL  COUNSEL — For  collection  of  unpaid  license  taxes.  .503 
SPECIFICATIONS— 

For  street  work,  adoption  of 342 

Publication  in  full  not  necessary  in  proposal  notice. ..  .301 

Uncertainty  of,  in  street  work 425 

(See  Contracts;    Street  Work.) 
SPRING  VALLEY  WATER  WORKS— 

Steps  to  compel  laying  of  water  mains  by 677 

(See,  also.  Water   Companies;    Water   Rates;    Water 
Works.) 
SPUR  TRACKS— 

Power  of  Supervisors  to  grant  privilege  for 397 

STANDARD  ELECTRIC  COMPANY— Use  of  streets,  by.... 521 

STANYAN  STREET  POLICE  STATION— Lease  of 10 

STATE  OF  CALIFORNIA— 

Claim  against  city  for  support  of  criminal  insane 497 

Subject  to  statute  of  limitations 498 

Expense  of  transportation  of  moneys  to  state  treasury.  .615 
STATIONERY  AND  PRINTING— 

How  obtained  by  various  departments 363 

(See  Official  Advertising;    Publications.) 
STATUTES — (See  Construction  of  Laws;  Statutory  Citations.) 
STATUTORY  CITATIONS— (See  front  of  volume.) 
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Page. 

STATUTE  OF  LIMITATIONS— Runs  against  state 498 

STEAM  ENGINEERS— Examination  of 682 

STENOGRAPHERS— 

Charter  provisions  as  to  salaries  of  stenographers  in 

criminal  courts    205 

Demand  of,  for  work  not  ordered 751 

Status  of,  in  criminal  courts 734-735 

STENOGRAPHERS'  FEES— 

No  fees  for  salaried  police  court  stenographers 320 

STETSON-RENNER  DRAYING  CO.— Claim  of 751 

STEVENSON  STREET— Extension  through  Central  Park.... 743 
STOCK  AND  BOND  EXCHANGE— Taxation  of  seats  on....  83 
STREETS— 

Accepted  streets — city  cannot  compel  property  owners 

to  repave  91 

Assessment  of,  not  determinative  of  dedication 472 

Bridges   across    583 

Closing  of  south  of  Channel  street 740 

Curb  stones  on 364 

Dedication  of,  how  determined 472 

Dedication,  method  of 500 

Dedication   of   Brooks   street   from    Market   to   Geary 

street    472 

Dedication  of  street  off  Jackson  street  between  Maple 

and  Cherry  streets  567 

Dedication  and  abandonment  of  Olive  Avenue 510 

Dedication    of    Randall    street,    between    Mission    and 

Chenery   streets    17 

Dedication  of  St.  Mary's  Avenue  and  Roanoke  street.. 500 
Dedication    of    Sherman    Avenue    between    Wyoming 

Avenue  and  Old  San  Jose  Road 354 

Proposed  dedication  of,  by  Jean  Dupas 401 

Extension    of   Twenty-fifth    street    between    San   Jose 

Avenue  and  Guerrero  street 70 

Encroachments  on  Eddy  street,  near  Franklin  street... 527 
Encroachments — Erection  of  poles  in,  by  street  rail- 
road company   359 

Encroachments— Maintenance    of    entrance    steps    on 

sidewalks  318 

Permanent  encroachments  on 251 

Fillmore  street  wharf  litigation 21 

Grades — Change   of   grade,  how    effected   under   Char- 
ter*    242,  531,  740 
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STREETS— (Continued.)  ^^ge. 

Grades — Change  of  grade,  how  effected  under  Statute, 

1868   lOI 

Grades — Change  of  grade;   Ordinance  No.  684 219 

Official  grade  at  Sanchez  and  Twenty-fifth  streets loi 

Official  grade  at  Sixth  and  Bryant  streets 219 

Improvement   of   Mission    street   from   Silver   Avenue 

to   Onondaga   Avenue    593 

Location  of  Lyon  street  from  bay  shore  to  southeast 

corner  of  Presidio  721 

Order  narrowing  Willard  street  north  invalid 248 

Obstructions — Right  of  city  to  maintain  action  to  pre- 
vent unlawful  obstruction  of yj 

Obstructions — Duty  of  municipality  to  remove  houses 

from 63 1 

Obstructions  on  Channel,  near  Ninth  street 633 

Obstructions    on    Division    street 740,    744 

Obstructions — Permits  for  maintenance  of  temporary 

obstructions  on 250 

Obstructions — Right  of  Sheriff  to  obstruct 631 

Obstructions — Temporary  location  of  houses  on 227 

Obstructions — Permit    to    move    house    through,    how 

obtained  228 

Opening — Manner    and    conditions    of    opening    new 

streets  401 

Opening — Manner  of  opening  certain   streets  in   Mis- 
sion Bay   394 

Railroads — Use  by,  temporary  tracks,  spur  tracks 568 

Railroads — Use  of,  by  steam  railroads 228,  416 

Railroads — Tracks  of,  to  be  placed  as  nearly  as  pos- 
sible in  middle  of 173 

Railroads — Operation    of    municipal    street    railroads 

on  streets  already  occupied  by  street  railroad 716 

Serpentine    Avenue — Power    of    Supervisors    to    deed 

portion  of 348 

Serpentine  Avenue — Not  a  public  street 528 

Signs  in   457 

Tearing  up  of  streets,  Charter  Requirements 222 

Tearing  up  of,  by  Pacific  Telephone  and  Telegraph  Co.  .447 

Use  of,  for  private  purposes,  temporary  only 228 

Validity  of  closing  of  certain  streets  in  Mission  Bay. . .  .394 
Width  of  Dorland  street,  between  Church  and  Dolores 

streets  30 

Width  of  Hawthorne  street   556 
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STREETS— (Continued.)  ^^^^• 

Westerly  terminus  of  Truett  street i 

(See,  also,  Accepted  Streets;  Board  of  Public  Works; 
Dedication;  Franchises;  Street  Railroads;  Street 
Work;  names  of  various  streets.) 

STREET  ADVERTISING— Regulation  of 233 

STREET   GRADES— (See  Official   Grades). 

STREET  GUIDES— Ordinance  for,  unreasonable 212 

STREET  RAILROADS— 

Acquisition    by    municipality;    election    for,    and    for 

bonds  for    694 

Character  of  motive  power  a  matter  of  regulation 78 

Conflict   between    statute   of    1901    and    Charter   as   to 

granting  of  franchise  for 533 

Duty  of  a  street   railway  company  to  remove   tracks 

constituting  a  nuisance   35 

Duty  of  street  railway  company  to  repair  streets 36 

Duty  of,  to  corrugate  pavement 38 

Effect  of  limitation  in  franchise  of  amount  of  license 

tax   512 

Franchise  limitation  as  to  license  tax  on  cars  applies 

to  cars  operated  only  on  the  franchise  route 512 

Expiration  of  franchise  of  Geary  Street  Railway  Co 661 

Liability  for  cost  of  repaving  street 68 

Liability  for  license  taxes  upon  street  cars 512 

Method  of  granting  right  to  change  motive  power. . .  .79-82 

Municipal,  along  Geary  street 691 

Municipal — Declaratory  ordinance  for  acquisition  of... 575 
Municipal — Proceedings    for    acquisition,    when    com- 
menced, how  taken   561,  695 

Municipal  street  railroad  on  Market  street 716 

Operation    of    municipal    street    railroads    on    streets 

already  occupied  by  street  railroad   716 

Right  to  change  motive  power  with  consent  of  city.. 73-76 
Right  to  change  motive  power  subject  to  conditions...   79 
Right  to  use  electricity  and  to  erect  poles  upon  street.  .359 
Street   railroad  tracks   unlawfully  on  a   street  a  pub- 
lic nuisance  33 

Taxation  of.  when  operated  in  more  than  one  county,.   24 

Taxable  nature  of  road  bed  and  tracks 311 

To  lay  tracks  as  nearly  as  possible  in  middle  of  street.  .173 
Law  does  not  require  street  railroad  to  change  curbs 
or  sidewalks  173 


810 

STREET    RAILROADS— (Continued.)  Page. 

Track  trenches  from  which  tracks  are  removed  a  pub- 
lic  nuisance    36 

(See  Public  Utilities;    Franchises;    Streets.) 
STREET  SWEEPING  AND  SPRINKLING— 

Duty  of  Board  of  Public  Works  as  to 265 

STREET  SWEEPING— 

Power  of  Board  of  Public  Works  to  clean  streets 67R 

Remedy  for  poor  work 678 

STREET  WORK— 

Acceptance  of  alternative  bid  not  the  lowest 423 

Adoption  of  specifications,  by  whom  made 342 

Alternative  bids  for  different  materials 423 

City  may  not  pave  unaccepted  street 593 

Controlled  by   Board  of  Public  Works  under  regula- 
tions of  Board  of  Supervisors  180 

Emergency  repairs   not  controlled   by   Charter  provi- 
sions as  to  tearing  up  streets 132 

Emergency  repairs  to  be  regulated  by  ordinance 132 

Forms  of  contracts  for   738 

Improvements,  proposal  blank  for 302 

Improvement  of  Mission  street  from  Silver  Avenue  to 

Onondaga  Avenue   593 

Limitation  upon  expenditures  upon  county  roads 593 

Maintenance  bond  unauthorized   420 

May  be  done  by  private  contract 178,  744 

On  accepted  streets,  an  expense  upon  the  municipality. 420 
On  unaccepted  streets,  a  charge  on  property  owners... 410 
Power  of  Board  of  Public  Works  to  clean  and  sprinkle 

streets  678 

Power  of  property  owner  to  bar  proposed  improvement. 298 

Proposal  blank  for   302 

Remedies  for  poor  street  cleaning  work 678 

Uncertain  specifications  for  425 

Urgent  necessity  repairs  on  unaccepted  streets 426 

(See,  also,  Board  of  Public  Works;    Property  Owners; 
Streets;    Street  Sweeping.) 

SUB-CONTRACTORS— On  public  buildings,  rights  of 254 

SULLIVAN,  MARGARET— Estate  of,  funds  belonging  to 418 

SUMMERHAYES  v.  BRODERICK— 

Relating  to  contracts  for  lighting  service 13 

SUPERINTENDENT  OF  SCHOOLS— 

A  county  officer 689 


Sll 

SUPERINTENDENT    OF    SCHOOLS— (Continued.)  Page. 

Approval  of  demand  for  expenses  under  Section  I533> 

Political    Code    407 

Rights  of  holders  of  California  life  diplomas 138 

Sufficiency  of  bond  of 68^ 

Use  of  horse  belonging  to  Board  of  Public  Works 590 

(See,  also,  Board  of  Education;    Schools;    Teachers.) 
SUPERINTENDENT  OF  STREETS— 

Succeeded  by  Board  of  Public  Works 734 

SUPERVISORS— 

Acceptance  of  proposed  dedication  of  street  under  cer- 
tain  conditions    401 

Advising  as  to  the  sufficiency  of  proceedings  for  vari- 
ous public  improvements 561 

Advising  as  to  sufficiency  of  proceedings  for  various 

public  utilities   561 

Approval   of    demand  of    Superintendent   of    Schools 

for  expenses  under  Section  1533,  Political  Code 407 

Action  required  upon  demands  for  lighting  service 13 

Claims  of  S.  Harrison  Smith  for  expenditure  on  pub- 
lic work  605 

Consent   required   for   appointment   of   additional   em- 
ployees      552 

Disposition  of  unapportioned  moneys  in  General  Fund. 373 
Dissolution  of  contract  for  non-compliance  with  eight- 
hour  provision    546 

Duty  as  to  approval  of  demands  of  departments  having 

exclusive  control  of  their  appropriation 180,  200 

Duty  as  to  bids  containing  erasures  or  alterations 310 

Duty  as  to  proposed  Charter  amendments 284 

Duty  as  to  forfeiture  of  franchise  of  People's  Mutual 

Telephone  Company   542 

Duty  as  to  demands  for  supplies  purchased  independ- 
ent of  Charter  provisions 688 

Duty  in  approving  demands  of  Health  Department 177 

Duty  of  Tax  Collector  to  compile  and  of  Supervisors' 

clerk  to  deliver  military  roll 283 

Duty  to  call  for  bids  for  lighting  service 197 

Duty  to  meet  obligations  incurred  prior  to  Charter. ..  ,161 
Duty  to  provide  stationery  and  printing  for  various  de- 
partments        363 

Duty  to  return  fees  voluntarily  paid 365 

Duty  to  strictly  comply  with  law  in  narrowing  streets.. 248 
Duty  to  pass  ordinance  regulating  emergency  repairs..  133 
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Empowered  to  regulate  and  license  sparring  contests. . .  51 
Governed  by  Statute  or  Charter  in  granting  franchises.  .533 
Inclusion  of  city  property  in  resolution  of  necessity. . .  .609 
Judgment  in  favor  of,  against  Del  Monte  Milling  Co... 746 
Liability  of  city  for  street  work  on  unaccepted  streets.  .410 

Limitation  on  power  to  purchase  land 702 

Manner  of  publication  of  notice  of  tax  sales 388 

Method  of  granting  right  to  street  railroad  company 

for  change  of  motive  power 79-82 

Municipal  street  railroad  on  Market  street 716 

National  bank  stock  not  taxable  in  1899 540 

Operation    of    municipal    street    railroads    on    streets 

already  occupied  by  street   railroad 716 

Ordinances  to  embrace  but  one  subject,  to  be  ex- 
pressed in  title   327 

Ordinances,   final  passage   of  ordinance   or  resolution 

requires  aye  and  no  vote 147,  157 

Payment  of  old  claims  under  Constitutional  amend- 
ment       431 

Plans  and  estimates  for  public  improvements  neces- 
sary before  passage  of  declaratory  ordinance.  ..  .607,  614 

Power  to  accept  gift  of  option 509 

Power  to  allow  claim  for  carfare 409 

Power  to  allow  claims  for  expert  services  by  officials. .  .343 
Power  to  allow  claim  of  sheriffs  for  attempted  service.  .411 
Power  to  allow  fair  and  reasonable  compensation  for 

light   furnished    13 

Power  to  allow  claim  of  interpreter  of  Insanity  Com- 
mission    417 

Power  to  allow  water  company  interest  on  proposed 

improvements    444 

Power  to  appoint  additional  interpreters 345 

Power  to  appoint  a  Board  of  Engineers  to  plan  sewer 

system    104 

Power  to  appropriate  and  use  taxes  paid  under  protest.  114 
Power  to  appropriate  unappoftioned  moneys  in  Gen- 
eral Fund S72 

Power  to  approve  claims  for  official  advertising  from 

January  8,  1900,  to  adoption  of  official  paper 303 

Power  to  authorize  Board  of  Public  Works  to  issue 
permits  for  repairs  of  buildings  and  for  erection  of 
boilers  - 160 
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Power  to  authorize  change  of  motive  power  by  street 

railroad  company  73 

Power  to  authorize  entrance  steps  on  sidewalks 318 

Power  to  authorize  erection  of  bridge  across  street 583 

Power  to  authorize  erection  of  signs  in  street 457 

Power  to  authorize  permits  for  temporary  obstructions 

on  streets    250 

Power  to  authorize  Police  Commission  to  make  lease.. 494 
Power    to    award    public    advertising    to    paper    using 

union  label   189 

Power  to  cancel  double  assessment 92,  616 

Power  to  close  several  streets  in  one  proceeding 394 

Power  to  command  services  of  City  Engineer 607 

Power  to   compel  property  owners  to  provide   street 

guides   212 

Power  to   compel   street   railroad   company  to   corru- 
gate pavement  38 

Power  to  compel  water  company  to  lay  mains 444 

Power  to  complete,  under  Charter,  legislation  begun 

under   Consolidation   Act 148 

Power  to  contract  for  lighting  service  at  lowest  rate 

given   consumer    654 

Power  to  control  Park  Fund 3^3 

Power  to  create  a  Board  of  Examiners  of  operators  of 

steam  engines  and  boilers 682 

Power  to  create  demands  on  Urgent  Necessity  Fund.. 369 

Power  to  deed  portion  of  Serpentine  Avenue 348 

Power  to  delegate  examination  of  operators  of  steam 

engines    and    boilers 682 

Power  to  divert  St.  IMary's  Park  Fund 249 

Power  to  discontinue  lighting  service  furnished  under 

invalid  contract  40 

Power   and   duty   as   to   deficiency   in   Police   Pension 

Fund   491 

Power  as  to  acquisition  of  library  site 549 

Power  to  employ  expert  witnesses 202 

Power  over  expenditures  of  Health  Department 177 

Power  to  fix  limit  for  keeping  of  two  cows 645 

Power  to  fix  wages  of  laborers  588 

Power  to  grant  franchise  for  telephone  system 696 

Power  to  grant  permits  for  repair  of  buildings  and  for 

erection  of  boilers  I59 

Power  to  grant  privilege  for  spur  tracks 307 
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SUPERVISORS— (Continued.)                                                           Page. 
Power  to  grant  special  privilege  in  conflict  with  pro- 
hibitory ordinance  586 

Power  to  impose  conditions  upon  permit  for  change  of 

motive  power  79 

Power  to  impose  license  taxes  under  Charter 109 

Power    to  impose  license  tax  on    telephone  business 

based  on  number  of  telephones  used 115 

Power  to  impose  upon  Board  of  Public  Works  duties 

foreign  to  those  fixed  by  Charter 682 

Power  as  to  improvement  of  Mission  street 593 

Power  to   increase   budget  appropriation 582 

Power  to  increase  salaries  fixed  in  Charter 708 

Power  to  make  contracts  for  Fire  Department 152 

Power  to  make  funds  of  one  fiscal  year  liable  for  June 

salary  of  prior  year   192 

Power  to  make  one  fiscal  year  liable  for  the  debts  of 

another  196 

Power  of  minority  as  to  adjournment 350 

Power  to  order  street  work  on  accepted  streets 420 

Power  of  Park  Commission  to  contract  for  supplies. .  .697 

Power  to  pay  claims  of  1886-87 581 

Power  to  pay  demands  of  water  company  in  excess  of 

available  funds    558 

Power  and  duty  as  to  payment  of  judgments 454 

Power  to  permit  operation  of  street  railroad  by  elec- 
tricity     359 

Power  to  permit  overhead  wires  for  messenger  service. 349 
Power  to  permit  permanent  use  of  streets  for  private 

purposes  227 

Power  to  permit  temporary  location  of  house  on  street. 227 
Power  to  permit  pool  selling  on  dog  races  while  pro- 
hibiting it  on  horse  races 64 

Power  to  permit  steam  railroad  to  use  streets 228,  416 

Power  to  permit  street  railroad  to  erect  poles  in  street.  .355 

Power  to  permit  use  of  streets  by  railroads 568 

Power  to  prevent  poker  playing  687 

Power  to  provide  additional  cashier  for  Tax  Collector.  .653 

Power  to  purchase  option  on  telephone  plant 390 

Power  to  purchase  or  condemn  park  land 485 

Power   to   rebate    interest   and  penalty   on    delinquent 

taxes    296,   648 

Power  to   refund  after   six  months,   taxes  paid  under 
protest   351 
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Power  to  refund  license  tax  on  sale  of  fireworks 338 

Power  to  refund  protested  taxes  upon  verified  claim 

of   taxpayer    544 

Power  to  refund  taxes  paid  on  quasi-public  corporation 

bonds    464 

Power  to  regulate  hours  of  labor  in  private  business. . .  .321 
Power  to  regulate  use  of  streets  by  electric  light  com- 
pany        524 

Power  to  regulate  telephone  rates 329 

Power  to  remit  Justices'  Court  fees 87 

Power  to  require  City  Engineer  to  make  private  sur- 
veys        186 

Power  to  require  examination  of  operators  of  steam 

engines  and  boilers  682 

Power  to  sell  real  estate  of  city 690 

Power  over  street  s   397 

Power  to  submit  several  propositions  for  public  im- 
provements at  one  election 702 

Power  as  to  supplies  and  materials  needed  by  Board  of 

Public   Works    659 

Power    to    transfer     Lincoln     School     property    from 

School  Department  to  Library  Trustees 711 

Power   of   various   departments   to   purchase   supplies 

independent   of   Charter   provisions 688 

Preliminary   steps   for   suit   to    compel    the    laying   of 

water  mains   677 

Procedure   for  acquisition  of  Public  Utilities 575 

Procedure  necessary  for  calling  bond  election  for  pub- 
lic improvements    485 

Procedure  for  opening  certain  streets  in  Mission  Bay.. 394 

Procedure  for  payment  of  92-93  claims 518 

Procedure  and  proof  required  for  city  deeds 206 

Proceedings  by,  for  change  of  ofificial  grade 242 

Proceedings  for  acquisition  of  municipal  street  rail- 
road, when  and  how  taken 695 

Publication  of  resolution  awarding  contracts 718 

Publication  of  resolutions  for  the  payment  of  demands 

on  the  Urgent  Necessity  Fund 414 

Public  improvements;    obtaining    plans  and    estimates 

for    607 

Public  utilities;  one  election  for  proposition  to  ac- 
quire street  railroad  and  to  authorize  bonds  for 
same    694 
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SUPERVISORS— (Continued.)                                                           Page. 
Public  utilities;    questions  as  to  municipal  street  rail- 
road on  Geary  street 691 

Registration  to  be  used  for  bond  elections 613 

Requested  to   furnish  copies  of  all   the  franchises  of 

the    Geary  street   road 747 

Requested   to   furnish   proceedings   in   re   water   rates 

for   1901    748 

Requirements  as  to  resolutions  of  award 319 

Removal  of  house  left  by  Sheriff  on  street 631 

Resolutions    approving    department    demands    not    re- 
quired to  be  passed  for  printing 291 

Time  to  issue  call  for  bond  elections 613 

Title  of  city  to  lot  reserved  by  Van  Ness  Map  when 

lot  is  within  private  grant 722 

Transportation  of  moneys  to  State  Treasury 615 

Trustees    of    Henry    Windel    Fund 253 

Vote  required  to  amend  bill 402 

(See    Construction    of    Laws;    Charter;    Municipality; 
Ordinances;  Police  Powers.) 

SUPPLIES— 

For  Board  of  Public  Works,  how  secured 659 

Independent  contracts  for,  by  Park  Commission 697 

Power    of    various    departments    to     purchase,    inde- 
pendent of  Charter  provisions 688 

SURPLUS  fund- 
How    made    available 434 

How  and  when   created 375 

Payment  of  judgments  for  protested  taxes  out  of 526 

SURVEYS — Fees  for,  to  go  into  Treasury 187 

SUTRO,  ADOLPH— 

Estate  of,  power  of  executors  to  change  condition  of 

grant  for  Dewey  boulevard 622 

SUTTER  STREET  RAILROAD  COMPANY— 

Liability  for  cost  of  repaving  Bush  street 68 

Franchise    restriction   as   to    use    of   Market   street   by 
other  corporations    7^^ 

Obligation  of,  to  repair  Bush  street 31 

SWIFT  &  CO.— 

Lumber  contract  with  Board  of  Education 726 

SWINNERTON,  W.  A.— Claims  of 518 

SYER  V.  CITY  AND  CO.— Title  of  city  to  lands  involved 750 

SYMONS  V.  SAN  FRANCISCO— 

Closing  of  streets  in  Mission  Bay 394 
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TAXATION—  Page. 

Agencies  employed  on  Federal  contract  taxable  unless 

specially  exempted  121 

Assessment  for  certain  "bonds"  invalid 464 

Assessment  of  delinquent  tax  property  sold  by  State... 617 

Assessment  of  property  at  ten  times  its  value 208,  247 

Assessment  of  ninety-nine  year  interest  in  certain  lands. 698 
Assessment   of   San    Francisco   and   San   Mateo   Rail- 
way Company   730,  741 

Assessor's  power  to  exact  personal  property  statement 

from  warehouseman   42 

Bonds   of  foreign  corporation  held  in  other  State  by 

ancillary  executors  of  estate  probated  here 92 

Bonds  of  quasi-public  corporations  not  solvent  credits 

subject  to  debt  deductions 96 

Bonds  of  Southern  Pacific  Company  of  Arizona 65 

Collateral  inheritance  tax  not  deductible  from  solvent 

credits   245 

Cancellation  of  assessment  on  city  property 732 

Cancellation  of  double  assessment 616 

Conflict  between  code  and  rules  of  Board  of  Equaliza- 
tion     54 

Deduction  of  deposits  from  solvent  credits  by  savings 

and   loan    corporation 255 

Deposits   in   savings   and   loan   corporation 255 

Double  assessment   on  real  property 92 

Double,    when   permitted 473 

Goods  consigned  from  sister  State,  and  held  in  original 

package  by  consignee 57,  62 

Goods  here  in  storage  but  destined  elsewhere 48 

Goods  imported  from  foreign  country  and  held  in  orig- 
inal  package   by  importer 55,   62 

Goods  in  bonded  warehouse,  when  taxable  and  when 

not    62 

Goods  in  transit   45 

Hutchinson  property  on  Greenwich  street 541 

Money  in  hands  of  a  general  insurance  agent 58 

Mortgage  on   exempt  church  property 438 

Mortgages  upon  property  outside  of  the  State 508 

National  Bank  stock  in  1899 540 

National  bank  stock,  statute  providing  for,  not  invalid 

under   Owensboro   Bank  v.    Owensboro 82 

National  banks  to  permit  Assessor  to  see  list  of  share- 
holders     64 
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Personal  property  of  decedent  taxable  at  domicile  of 
decedent  93 

Personal  property  of  minor  to  be  assessed  to  guardian 
in  county  where  estate  is  being  probated 66 

Personal  property  of  national  banks  cannot  be  directly 
taxed  by  State 91 

Premiums  due  to  foreign  insurance  company  and  pay- 
able   at    home    office 59 

Premiums  due  to  foreign  insurance  company  and  pay- 
able at  local  office 59 

Premiums  due  to  home  insurance  company 59 

Property  of  foreign  consul  not  exempted  under  treaty 
taxable 66 

Property  of  U.  S.  army  or  navy  officers 221 

Reassessment  of  roadbed  and  tracks  of  Market  Street 
Railway   Company    31 1 

Receivers'  certificates  solvent  credits  subject  to  debt 
deductions    96 

Seats  on  Stock  and  Bond  Exchange 83 

Shares  of  stock  of  corporation  having  no  tangible  prop- 
erty in  this  State 61 

Shares  of  stock  of  a  corporation  having  tangible  prop- 
erty in  this  State 61 

Situs  of  vessel   519 

Street  railroads  operated  in  two  counties 24 

Taxable  nature  of  roadbed  and  tracks  of  street  rail- 
roads  311 

Taxes  paid  under  protest;  refunding  of,  after  six 
months    351 

Tax  not  a  "debt"  under  Constitution 245 

Taxing  power  of  State  as  affecting  interstate  com- 
merce        57 

Uncollected    insurance    policies 65 

Vessels  owned  here,  registered  out  of  State  and  not 
plying  in  whole  or  in  part  in  the  waters  of  this  State. .  99 

Vessels  owned  here,  registered  out  of  State  but  plying 
in  whole  or  in  part  in  the  waters  of  this  State 99 

Withdrawal  entries  at  Custom  House  not  subject  to 
inspect  ion     41 

(See,  also.  Assessor;  License  Taxes;  Taxes;  Tax  Col- 
lector; Tax  Collection.) 
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TAXES—  rage. 

Acceptance   of.   without   affecting  litigation 735 

Excess  taxes   held  by  Treasurer 12 

Paid  under  protest,  not  to  be  held  intact 113 

Paid  under  protest  subject  to  apportionment  and  use. .  .114 
Judgment  for  taxes  paid  under  protest  payable  out  of 

surplus    fund    e26 

Power  to  remit  penalties  on  delinquent 648 

Repayment  of  protested  taxes  for  proposed  bond  issue 

of   1899    542 

When  paid  under  protest,  how  recovered  by  taxpayer.  .  .544 
(See    Delinquent   Taxes;    Protested   Taxes;    Taxation; 
Tax  Collection.) 
TAX  COLLECTOR— 

Additional  cashier  subject  to  civil  service 653 

Demand  upon,  for  papers  in  telephone  cases 745 

Deputies  of,  entitled  to  salary  in  January,  1899 95 

Duty  as  to  making  tax  deeds 754 

Duty  of,  to  compile  military  roll 283 

Duty  when  only  portion  of  taxes  due  is  tendered 257 

Power  to  assume  any  part  of  tax  invalid 261 

License  for  Alhambra  Theatre 738 

Manner  of  publication  of  notice  of  tax  sales 388 

Power  to  employ  special  counsel  for  collection  of  un- 
paid license  taxes   cq^ 

Power  to  make  deeds  for  property  sold  prior  to  1895.  •  -380 

Remission  of  penalty  upon  delinquent  taxes 648 

Right  to  fees  for  compiling  military  roll 469 

To  accept  tax  on  real  property  of  national  banks 91 

To  assume  license  tax  to  be  valid 164 

To  enforce  order  No.  1589 740 

To  receive  valid  taxes  without  penalty  when  tendered 

in  time  but  refused 292 

Trading  stamp   license   tax  invalid 276 

(See,  also,  License  Taxes;  Taxes;  Tax  Collection.) 
TAX  COLLECTION— 

Duty  of  Tax  Collector  to  accept  taxes  on  real  property 

of  national  banks  n j 

Power   of  Assessor  to    garnishee    salaries   of   Federal 

employees  for  poll  tax g. 

Power  of  Supervisors   to  rebate   interest    and  penalty 

on  delinquent  taxes    296 

Power  of  Assessor  to  seize  and  sell  goods  in  bonded 
warehouse    ^2 
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Seizure  of  personal  property  for  taxes  unsecured  by 

real  estate   98 

Valid  taxes  receivable  without  penalty  when  tendered 

in    time    but    refused 292 

When  only  portion  of  taxes  due  is  tendered 257 

(See,  also,  Taxes;  Tax  Collector.) 

TAX   DEEDS — For  property  sold  prior  to   1895 380 

TAXPAYER— 

Right   to   recover  after  six  months   taxes   paid   under 

protest    351 

(See  Taxation;  Taxes;  Tax  Collector;  Tax  Collection.) 
TEACHERS— 

Dismissal  of,  because  of  marriage 334 

Employment  of  continues  until  removed  for  cause....  105 

Entitled  to  salary  as  long  as  employed 106 

Entitled  to  salary  during  vacation 105 

Marriage  of,  forfeiture  of  position  for 554 

Rights  of  holders  of  California  life  diplomas 138 

Teacher  in  night  school  not  a  salaried  officer  of  city 

and  county 413 

(See,  also,  Board  of  Education;  Schools;  Superinten- 
dent of  Schools.) 
TEHAMA  PLACE— 

Dedication  of 743 

Title  to  property  in 741 

TELEPHONE    CASES— Set   for   trial 749 

TELEPHONE  COMPANIES— 

Franchise    for,    how    obtained 696 

License  tax  imposed  only  on  slot  telephones  illegal 118 

Power  of  Supervisors  under  the  Charter  to  fix  rates 329 

Subject  to  license  tax,  based  on  number  of  telephones 

used   115 

(See   Pacific  Telephone   and  Telegraph   Co.;   People's 
Mutual  Telephone  Co.) 
TERM  OF  OFFICE— 

Expiration   of  term  of  charter  officers 594 

TITLES— 

Abstracts  for  property  at  Twenty-sixth  and  Douglas 

streets   739 

Abstract  for,  to  portion  of  old  San  Jose  Road 750 

As  to  title  of  certain   Precita  Valley  lots  to  be  pur- 
chased for  sewers 752 
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TITLES— (Continued.)  ^^^^• 

City's   title   to   lot,   corner   Lombard   street   and   Van 

Ness  avenue 73° 

Determination   by    Supreme    Court    of    city's    title    to 

Lafayette  Square 73i 

Of  city  to  land  involved  in  Potter  v.  City  and  County. .  .749 

Of  city  to  land  involved  in  Syer  v.  City  and  County 750 

To  Porter  lot  on  Bluxome  street,  near  Fourth 724 

To  Raimond  lot  on  Howard  street,  near  Third  street. .  .725 
(See  Abstracts  of  Title;  City  Property.) 

TOBIN,  R.  J.— Claim  to  police  pension 277 

TRADING  STAMPS— License  tax  invalid 276 

TRANSPORTATION   CLAIMS— Allowance  of,  in  discharge 

of  public  business 409 

TRANSPORTATION— Of  moneys  to  State  Treasury 615 

TREASURER— 

Approval  by  Auditor  of  demands  for  bail  moneys 460 

Cannot  use  delinquent  taxes  of  one  year  to  pay  indebt- 
edness of  prior  year 301 

Delinquent  tax  payments  to  be  credited  to  year  when 

due 297 

Duty  to  return  bail  money  when  forfeited  under  mis- 
apprehension of  facts  23 

Fees  for  transportation  of  moneys  to  State  treasury 615 

Liability  for  trust  funds  deposited  under  Section  1691, 

C.  C.  P 418 

No  appeal  in  Kavanagh  v.  Brooks Tzd 

Payment  of  demands  on  Dupont  street  coupon  fund 724 

Payment  of  fees  to  salaried  police  court  stenographers. 320 

Power  to  repay  excess  taxes 12 

Right  to  percentage  of  collateral  inheritance  tax 332 

To  pay  fees  of  appraisers  of  collateral  inheritance  tax.  .165 

Under  Shriner  v.  Brooks  to  pay  out  bail  moneys 746 

(See,  also,  Budget;  Fees;  Funds.) 

TREASURY  DEPARTMENT— 

Regulations  of,  have  force  of  Federal  statute 42 

TRUETT  STREET— Westerly  terminus  of 1 

TRUST  FUND— Creation  of,  for  Bateman  Bros 730 

Bequest  of  Henry  Windel  for  charitable  purposes. ..  .253 
Liability   of   municipality   for   funds    deposited    under 
Section  1691,  C.  C.  P 418 

TWENTY-FIFTH  STREET— 

Extension  of  to  Guerrero  street 70,  724,  729 

Official  grade  of   lOi 
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UNACCEPTED  STREETS— Urgent  necessity  repairs  on 426 

UNION  LABEL— 

Power  of  Board  of  Supervisors  to  award  public  adver- 
tising to  paper  using  union  label 189 

UNITED  STATES— 

Agencies  employed  on  Federal  contract  taxable  unless 

specially  exempted 121 

Reimbursement  of  city  for  judgments  in  Presidio  mob 

cases 753 

Taxation  of  property  of  army  or  navy  officer 221 

URGENT  NECESSITY  FUND— Demands  on,  how  created.  .369 

VACATIONS — Members  of  Fire  Department  may  have 261 

Teachers  entitled  to  pay  during  vacation 105 

VAN  NESS  MAP— 

Does  not  show  reservation  of  Mission  Plaza 131 

No  reservation  by  Van  Ness  Map  of  lots  within  pri- 
vate grant   722 

VESSELS— Situs  of,  for  taxation 519 

When  owned  here,  registered  out  of  State  and  plying 
in  whole  or  in  part  in  the  waters  of  this  State,  tax- 
able here    99 

When  owned  here,  registered  out  of,  and  not  plying  in 
whole  or  in  part  in  the  waters  of  this  State,  not  tax- 
able   here    99 

VIRGINIA  AND  GOLD  HILL  WATER  CO.— 

Petition  for  remission  of  penalty 648 

WAGES— 

Power  of  Supervisors  to  fix,  for  employees  of  munici- 
pality   588 

WALLACE  V.  CITY  AND  COUNTY— 

Abstract  of  title  for  use  in 753 

As  to  amount  of  claim  of  Wallace  heirs 755 

WAREHOUSEMAN— 

Duty     to     furnish     personal     property     statement     to 

Assessor 43 

Not  to  be  assessed  for  stored  property  not  his  own. ...   44 
WAREHOUSES— 

Goods  in  bonded  warehouse,  when  taxable 62 

Goods  in  bonded  warehouse  not  subject  to  seizure  and  • 

sale    62 

WATER  COMPANIES— 

Duty  as  to  laying  of  mains  upon  demand  of  Supervisors. 444 
Monthly  demands  in  excess  of  funds  available 558 
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WATER    COMPANIES— (Continued.)                                           I'age. 
Preliminary   steps    for    suit    to    compel    the    laying   of 
water   mains 677 

WATER  RATES— 

Allowance  in,  for  proposed  improvements 444 

Basis  for  allowance  of  interest 445 

Supervisors  to  furnish  proceedings  relating  to   fixing 
of,  for  1901    748 

WATERWORKS— 

Municipal,  declaratory  ordinance  for  acquisition  of.... 575 

Proceedings  for  acquisition  by  city 561 

(See  Bonds;  Bond  Elections;  Public  Utilities.) 

WESTERN  ADDITION,  BLOCK  NO.  42— Title  to 730 

WHEELER  V.  BENJAMIN— Plats  and  diagrams  for 735 

WIDBER,  A.  C— (See  San  Francisco  v.  Widber.) 

WILLARD  STREET  NORTH— Order  narrowing  same  invalid.248 

WINANS,  LILLIE  E.— Title  to  portion  of  Randall  street. ..  .739 

WINDEL  ESTATE— Status  of  litigation  in 731 

WINDEL,  HENRY — Bequest  of,  for  charitable  purposes.  .253,  730 

WINGERTER  v.  SAN  FRANCISCO— 

Fees  voluntarily  paid 365 

Right  of  city  to  certain  fees 592 

WORDS  AND  PHRASES— 

"A  competent  engineer 104 

"Actually  Reside"  203 

"Ancillary  administration"   93 

"Any" :  any  improvement 705 

"Approval,"  used  in  Charter 483 

"Attaches"  of  Police  Court  includes  interpreters 210 

"Belonging";  property  belonging  to  city  and  county.  .  .  .711 

"Clerk"     183 

"Complete   Registration"    602 

"Delinquent   taxes"    504 

"Debt,"  under  taxation  laws  does  not  include  a  tax 245 

"Disability"  for  firemen's  pension 404 

"Disrate"    339 

"Duplicate  Taxation" 61 

"Eligible";  eligible  list 642 

"Encroachment"    458 

"Encumbrances"  on  streets 361 


824 


WORDS    AND    PHRASES— (Continued.)  Page. 

"Final  passage"    158 

"Fixtures"  as  used  in  lease  of  Stanyan  Street  Police 

Station    10 

"Fixtures"  to  realty  709 

"Force  in  the  service  of  the  Department"  includes  cor- 
poration yard  employees 355 

"Franchise,"  as  used  in  Franchise  Sale  Act 81 

"Franchise"  for  use  of  streets 669 

"Introduction"  of  a  bill 438 

"Levy"   217 

"License"   for   use    of   streets 669 

"May"  construed  as  "must" 433 

"Member,"  as  used  in  Police  Pension  Act 3 

"Members    of    Police    Department"    does   not    include 

Commissioners  277 

"Money"  as   property 58 

"Municipal  afifair"    50 

"Municipal  affair";  adoption  of  new  Charter 148 

"Municipal  afifair";   sale  of  franchise 80 

"Municipal  affairs";  control  of  school  buildings 367 

"Municipal  affair";  Fire  Department  affairs 261 

"Municipal   affairs,"  what   are 536 

"Municipal  ticket"  134 

"New  registration"  602 

"Officers"  who  can  administer  an  oath 232 

"Permanent  encroachments,"  what  are 252 

"Permits"   for   blasting   and   boilers 347 

"Plying"  of  vessel 100 

"Privilege"     80 

"Proviso";  in  statutes 50 

"Property";    for  purposes  of  taxation 60 

"Prorogation"    150 

"Purchase,"  not  including  condemnation 506 

"Railroad"  operated  in  more  than  one  county 24 

"Residence"    203 

"Runner"  and  "soliciting  agent"  as  used  in  Order  2055.  .604 

"Salaried  office"  does  not  include  temporary  clerk 582 

"Self-executing"   437 

"Sidewalks"  included  in  term  "streets" 428 

"Solvent  credits"  include  deposits  in  bank 245,  256 

"Stocks  as  taxable  property" 60 
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WORDS    AND    PHRASES— (Continued.)  I'age. 

"Street   railroads" 26 

"Streets"    428 

"Structures"   on   streets 361 

"Substitute"  in  Fire  Department 656 

"Supplies"   199,  244 

"Teacher"  not  a  "salaried  officer"  of  city  and  county. .  .413 

"Temporary  clerk"  not  salaried  officer 582 

"Touching"  of  vessel  at  port 100 

"Written"  includes  typewritten 430 

(See  Construction  of  Laws.)    Jij^     "y^ % 
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